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TO 


THE    QUEEN. 


Madam, 

The  eminent  person  upon  whose 
Commentaries  on  the  Laws  of  England  this 
Work  is  partly  founded,  had  the  honour  to 
obtain  for  his  labours  the  patronage  of  a 
Queen  Consort ;  but  the  present  Writer  has 
to  congratulate  himself  upon  the  yet  more 
distinguished  fortune  of  being  permitted 
thus  to  dedicate  his  pages  to  a  reigning 
Queen, — under  whose  gracious  and  be- 
neficent sceptre  the  administration  of  the 
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(  iv  ) 
law  has  been  such  as  to  command  universal 
respect,  and  the  law  itself  has  been  carried 
forward  in  a  steady  and  temperate  course  of 
reform,  nearer  and  nearer  towards  perfec- 
tion. 

I  remain,  Madam, 

with  profound  respect, 

Your  Majesty's 
loyal  Subject  and  Servant, 

THE  AUTHOR. 


PREFACE  TO  THE  FIRST  EDITION 


or  THE 


FIRST  VOLUME(a> 


It  is  now  many  years  ago  that  I  first  conceived  and 
communicated  to  my  Mends  in  private  society,  the 
design  of  composing  a  work  on  the  Laws  of  Eng- 
land,  to  which  the  text  of  Blackstone  should  be  in 
a  great  measure  contributory ;  and  in  1 836  I  an- 
nounced that  design  to  the  public.  Since  this  period, 
several  works  have  issued  from  the  press,  purporting 
to  be  treatises  either  on  the  English  Law  in  general, 
or  on  detached  portions  of  it,  and  containing  repub- 
lications of  Blackstone's  text,  in  forms  more  or  less 
entire,  with  the  intermixture  of  new  matter  by  the 
respective  editors.  While  this  circumstance  affords 
some  testimony  to  the  value  of  the  original  concep- 
tion (i),  there  is,  at  the  same  time,  no  collision  be- 
tween any  of  these  works  and  my  own.  With  the 
exception  of  the  general  resemblance  above  pointed 
out,  they  will  be  found  to  pursue  methods  entirely 
remote  from  that  which  I  have  adopted. 

(a)  This  work  was  originally  published  volume  by  Tolume. 

{b)  I  do  not  mean  by  this  expression  to  suggest  that  the  works  in 
question  are  indebted  to  me  for  the  design  on  which  they  are  founded. 
With  respect,  indeed,  to  that  which  first  made  its  appearance,  I  became 
apprised,  very  shortly  after  my  advertisement,  that  it  was  in  contemplation, 
and  that  one  of  the  volumes  was  far  advanced  towards  completion. 


VI  PREFACE. 

Of  the  plan  and  principle  of  my  own  work,  and 
of  the  views  on  which  it  was  undertaken,  it  may 
be  right  here  to  give  some  ferther  explanation. 
Though  the  celebrated  Treatise  of  Blackstone  still 
remains  without  a  rival,  as  an  introductory  and 
popular  work  on  the  Laws  of  England,  the  positions 
which  it  contains  have  been  nevertheless  so  trenched 
upon  by  recent  alterations  in  the  law  itself,  that  if 
the  student  were  to  rely  upon  its  text,  as  containing 
an  accurate  account  of  our  present  system  of  juris- 
prudence, he  would  be  led  continually  astray.  The 
later  editions  have  consequently  comprised  a  copious 
accompaniment  of  corrective  and  supplementary 
notes  at  the  bottom  of  the  page  :  but  it  is  not  in  the 
nature  of  such  a  method  (with  whatever  ability  pur- 
sued) to  give  entire  satisfaction,  because  it  obliges 
the  reader  to  transfer  his  attention,  incessantly,  from 
the  text  to  the  commentary,  and  augments  also,  to 
a  considerable  degree,  the  bulk  and  consequent  ex- 
pense of  the  volumes.  These  considerations  led  me 
to  conceive  that  a  work  might  prove  acceptable, 
which  should  be  framed  upon  the  plan  of  intro- 
ducing the  necessary  alterations  into  the  text  itself; 
but  the  question  then  arose,  whether  it  would  be 
better  to  confine  my  effort  to  the  reparation  of  those 
defects  which  new  legislation  and  new  decisions  had 
occasioned,  or  to  take  a  bolder  course,  and,  discard- 
ing all  solicitude  about  the  measure  of  my  adhe- 
rence to  the  original  work,  to  interweave  my  own 
composition  with  it,  as  freely  as  the   purpose  of 
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general  improvement  might  seem  to  require.  It 
was  upon  the  latter  plan  that  I  fixed,  though  with 
some  hesitation,  my  choice. 

It  may  be  thought,  perhaps,  that  the  confidence 
which  carried  me  thus  far,  might  naturally  have 
tempted  me  farther,  and  taught  me  to  aspire  to  the 
construction  of  an  entirely  new  treatise.  But  if  I 
had  been  conscious  of  Acuities  adequate  to  such  an 
enterprize,  I  should  still  have  declined  it,  as  founded, 
in  my  judgment,  on  a  wrong  principle.  The  unim- 
paired portion  of  Blackstone's  Commentaries  com- 
prises many  passages,  which  (free  in  other  respects 
from  objection)  are  so  far  valuable  at  least,  that  they 
bear  the  stamp  of  his  authority,  and  many  others 
whose  merit  is  of  the  highest  order,  being  distin- 
guished by  all  the  grace  and  spirit  of  diction,  the 
justness  of  thought,  and  the  afiiuence  of  various 
learning,  to  which  he  owes  his  fame.  These  relics, 
which  are  in  considerable  danger  of  perishing  by 
their  incorporation  in  a  work  now  falling  into  decay, 
may  be  lawfully  converted,  by  any  new  Commen- 
tator on  the  Laws,  to  his  own  purposes ;  and  it  is 
manifestly  not  less  his  duty  than  his  interest,  to  make 
the  appropriation.  He  cannot  reasonably  hope  to 
rival  their  excellence ;  and  to  attempt  to  displace 
them  for  original  matter  of  his  own,  is  consequently 
an  injury  to  the  public,  and  to  the  science  of  which 
he  treats. 


•  •  • 
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All  passages,  then,  which  appeared  to  me  to  hM 
under  either  of  the  descriptions  above  given,  I  have 
made  it  my  principle  to  retain  ;  but  my  deviations 
from   the  original  work  have,   nevertheless,  been  / 

frequent  and  extensive.  Independently  of  certain 
objections  to  its  arrangement  (to  which  I  shall 
presently  revert),  its  exposition  of  particular  sub- 
jects appeared  to  me  to  be  often  deficient  in  depth, 
in  fulness,  or  in  precision,  and  in  some  instances  to 
be  even  chargeable  with  positive  inaccuracy ;  so 
that,  as  I  had  prescribed  to  myself  the  rule  of  de- 
parting from  Blackstone  wherever  I  felt  dissatisfied 
with  his  performance  as  well  as  where  any  change 
in  the  law  had  made  a  departure  indispensable,  it  is 
seldom  that  I  have  been  able  to  pursue  the  text  for 
several  pages  in  succession,  without  the  introduction 
(more  or  less  extensively)  of  matter  from  my  own 
pen(c).  Large  portions,  indeed,  of  original  composi- 
tion will  be  found  frequently  to  occur  in  a  continu- 
ous form;  and  even  where  the  text  of  my  predecessor 
is  pursued  with  shorter  interruption,  yet  it  will  be 
often  apparent  that  fundamental  alterations  have 
been  made  in  the  manner  of  treating  the  particular 
subject  under  discussion.  There  is  no  part  of  the 
present  volume,  perhaps,  in  which  the  innovation  is 
so  important,  as  in  that  which  regards  the  law  of 
Descent,  where  I  have  endeavoured  to  lay  down  new 

(c)  Such  matter  has  of  counie  copiouily  increased  since  this  Preface  was 
written,  owing  to  the  vast  additions  since  then  made  to  the  Statute  Book. 
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Rules  of  Inheritance,  in  lieu  of  the  well-known 
Canons  of  Blackstone,  now  superseded  by  the  effect 
of  a  recent  Act  of  Parliament — a  severe  task— from 
which  I  should  have  been  tempted  to  recoil,  if,  con- 
sistently with  the  general  plan  of  my  work,  it  had 
been  possible  to  leave  it  unattempted. 

But  it  is  in  that  which  regards  the  general  ar- 
rangement, that  the  strongest  claim  of  the  present 
work  to  originality  will  be  found.  The  order 
adopted  by  Blackstone  is,  in  all  its  principal  linea- 
ments, derived  from  the  Analysis  of  Hale;  but 
though  rendered  venerable  by  the  combined  autho- 
rity of  names  like  these,  I  have  not  felt  myself 
able  to  accede  to  it  without  alteration.  The  main 
division,  indeed,  by  which  the  body  of  municipal 
law  is  severed  into  Mights  and  WrongSj  I  have 
deemed  it  expedient  to  retain ;  for  (though  liable 
to  the  great  disadvantage  of  precluding  the  entire 
or  continuous  discussion  of  some  particular  subjects, 
by  making  it  necessary  to  recur  to  them  under  the 
aspect  of  Wrongs,  after  they  have  already  once 
engaged  our  attention  under  that  of  Rights)  it  is 
founded  nevertheless  on  a  natural  and  just  dis- 
tinction, and  is  interwoven  besides  with  the  whole 
fabric  of  our  law,  and  rooted  in  the  minds  of  our 
lawyers.  The  division  also  of  Wrongs  into  those  of 
a  civilj  and  those  of  a  criminal  nature,  I  have,  for 
similar  reasons,  thought  it  clearly  essential  to  pre- 
serve.    But  as  to  the  division  of  Rights^  the  case  is 
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widely  different.  These  are  distributed  by  Black- 
stone  into  Rights  of  Persons  and  Rights  of  Things ; 
an  arrangement  which  has  been  justly  considered 
contrary  both  to  grammatical  and  logical  propriety. 
For  the  rights  of  things  can  only  be  understood 
as  signifying  the  rights  relating  to  things — a  sense 
not  correctly  conveyed  by  the  form  of  expression ; 
and  are  placed,  besides,  in  false  antithesis  to  the 
rights  of  persons ;  by  which  is  evidently  intended 
the  rights  belonging  to  persons.  The  meaning 
would  have  been  better  expressed  by  a  division  into 
the  rights  relating  to  persons,  and  the  rights  relating 
to  things.  This  fault,  indeed,  is  the  more  remark- 
able, because  it  might  have  been  avoided  by  a  closer 
adherence  to  the  language  of  Justinian's  Institutes, 
which  apparently  served  in  this  instance  as  the 
model:  Omne  jus  quo  utimur  (according  to  this 
authority)  vel  ad  personals  pertinet^  vel  ad  res,  vel  ad 
actiones  (rf). 

The  arrangement  in  question,  however,  is  not 
open  merely  to  this  kind  of  criticism,  but  to  other 
objections  of  a  much  weightier  description.  In  the 
first  place,  it  determines  that  the  law  relating  to 
persons  shall  be  fully  discussed  before  that  relating 
to  property  has  been  examined, — and  yet  the  sub- 
ject of  property  ought,  in  reason,  to  take  the  pre- 
cedence of  that  part  of  the  law  of  persons,  at  least, 
which  treats  of  relative  rights ;  for  it  is  in  the  nature 

(</)IiiRtit.  lib.  i.iit.  2. 
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of  the  relative  rights,  viz.  those  which  grow  out  of 
the  social  relations  of  parent  and  child,  husband  and 
wife,  magistrates  and  people,  and  the  like,  to  pre- 
suppose the  absolute  ones  of  life,  liberty,  personal 
security,  and  property  (c).  With  respect  to  absolute 
rights  of  the  three  first  descriptions,  this  is  obvious, 
and  the  precedence  therefore  is  properly  assigned  to 
them  in  Blackstone's  work ;  but  it  is  equally  true 
with  regard  to  property  also — for  property,  like  the 
rest,  unquestionably  constitutes  one  of  the  circum- 
stances to  which  the  social  relations  are  adjusted, 
and  to  which  they  must  be  supposed  to  refer.  To 
this  right,  therefore,  the  next  place  ought,  in  point 
of  correct  arrangement,  to  have  been  allotted  ;  but 
the  Commentator's  plan  of  division  makes  this  im- 
possible, and  compels  him,  after  a  short  notice  of 
property,  to  pass  on,  and  to  postpone  its  further  ex- 
amination, until  all  relative  rights  (whether  private 
or  public)  have  been  exhausted.  This  inversion  of 
the  natural  order  is  not  only  inartificial,  but  often 
embarrasses  the  discussion  of  rights  of  the  relative 


(e)  Thi»  did  not  escape  the  discernment  of  Hale :  "  Having  done  with 
**  the  rights  of  persona,  I  now  come  to  the  righta  of  things.  And  though 
"  according  to  the  usual  method  of  civilians,  and  our  antient  common  law 
**  tractates,  this  comes  in  the  second  place,  after  the  jura  pertonamm,  and 
"  therefore  I  have  herein  pursued  the  same  course,  yet  that  must  not  be  the 
"  method  of  a  young  student  of  the  common  law,  but  he  must  beg^n  his 
*'  study  here,  at  the  jura  rerum  f  for  the  former  part  contains  matter  proper 
*'  for  the  study  of  one  that  is  well  acquainted  with  those  jura  rerum.*' — 
Hale's  Anal,  sect  23.  This  passage  had  not  attracted  my  attention  until 
my  principle  of  division  had  been  fixed  upon ;  and  its  subsequent  discovery 
was  of  course  calculated  to  give  me  increased  confidence  in  the  propriety  of 
my  choice. 
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kind.  Thus  in  the  chapter  on  Husband  and  Wife, 
every  reader  must  perceive  the  disadvantage  of  the 
total  omission  to  notice  the  effects  of  marriage  in 
regard  to  the  property  of  the  parties ;  and  yet  until 
the  subject  of  property  in  general  had  been  ex- 
amined, any  disquisition  on  the  proprietary  rights 
attending  that  particular  relation,  would  have  been 
obviously  premature. 

Another,  and  a  still  more  important  objection  to 
the  method  which  considers  Rights  as  consisting 
either  of  Rights  of  Persons  or  Rights  of  Things j  is 
that  it  fails  to  embrace  the  whole  compass  of  rights. 
There  is  a  branch  of  law  which  belongs  (properly 
speaking)  to  neither  of  these  divisions,  but  of  great 
and  growing  importance  in  our  municipal  system, 
that,  namely,  which  concerns  the  social,  as  distin- 
guished from  the  political,  ecclesiastical,  and  judicial 
institutions  of  the  country,  and  which  comprises 
(among  many  other  subjects)  the  laws  relating  to 
the  poor,  to  highways,  to  public  charities,  and  the 
like.  For  topics  such  as  these,  the  analysis  of  Black- 
stone  affords  no  proper  place,  and  when  they  are  of 
too  much  importance  to  be  neglected,  expedients  of 
an  awkward  kind  are  often  devised  to  make  room 
for  them.  Thus  the  law  of  highways  and  turnpikes 
is  made  incidental  to  the  office  of  parish  surveyor, 
and  the  large  and  interesting  subject  of  the  poor 
laws  is  dealt  with,  by  way  of  digression  from  the 
office  of  overseer. 
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Dissatisfied  for  these  reasons  with  Blackstone's 
arrangement  of  rights,  and  conceiving  that  it  had 
not,  like  the  other  portions  of  his  general  method, 
become  so  inveterate  among  us,  as  to  render  its 
retention  unavoidable,  I  have  consequently  ventured 
to  lay  it  aside,  and  to  adopt,  so  far  as  this  subject 
is  concerned,  a  different  plan  of  distribution.  This 
plan  is  entirely  of  my  own  conception.  It  might 
have  been  supposed,  indeed,  that  in  a  field  so  highly 
cultivated  as  that  of  Rights,  I  could  be  at  no  loss 
for  a  satisfactory  precedent ;  but  my  search  for  one, 
though  prosecuted  with  some  diligence,  was  not 
attended  with  success.  No  writer  on  English  or 
American  law,  who  has  deserted  the  order  of  Black- 
stone,  had  any  pretension  to  be  considered  as  a 
model— the  repositories  of  the  Roman  jurisprudence 
(which,  with  the  exception  of  the  Institutes,  are 
notoriously  defective  or  confused  in  their  arrange- 
ment) supplied  nothing  to  the  purpose — the  In- 
stitutes themselves  (from  which  the  division  into 
the  rights  of  persons  and  of  things  was  originally 
taken)  could  of  course  afford  no  assistance ; — and, 
with  respect  to  the  continental  systems,  they  either 
conform  (as  in  the  Code  Civil  of  France)  to  the 
Institutes,  or  when  they  depart  (as  in  the  treatise 
of  Domat)  from  the  beaten  track,  their  course  is 
not  such  as  an  English  jurist  could  follow  with 
advantage- 

The  general  plan  which  I  have  thus  ventured,  on 
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my  own  responsibility,  to  lay  down,  will  be  found 
at  the  commencement  of  the  first  book.  Its  lead- 
ing principle  is — to  make  the  distinction  between 
Persons  and  Things  the  foundation  not  of  a  primary, 
but  of  a  subordinate  arrangement,  and  to  con- 
sider PersanSy  as  constituting,  in  a  primary  sense, 
the  only  objects  of  the  law's  regard.  But  the 
persons,  whom  the  law  is  supposed  thus  uniformly 
to  contemplate,  are  presented,  first,  in  the  light  of 
insulated  individuals, — and  in  that  capacity  their 
personal  (in  other  words  their  bodily)  rights  are 
examined  ;  next,  in  their  connection  with  the  things 
around  them, — which  introduces  the  consideration 
of  their  rights  of  property ;  next,  as  members  of 
families, — which  involves  their  rights  in  private 
relations ;  and  lastly,  as  members  of  the  com- 
munity,— which  leads  to  the  discussion  of  their 
rights  in  public  relations,  or  (as  they  may  be  termed 
more  compendiously)  public  rights. 

According  to  this  order,  the  absolute  right  uni- 
formly takes  the  precedence  of  the  relative,  and  the 
law  of  property  in  general  is  investigated  before  the 
relations  of  men,  in  regard  to  property,  arise  for 
consideration.  Upon  this  system,  too,  the  division 
of  Public  Mights  (when  it  shall  come  to  be  exa- 
mined in  its  proper  place)  will  allow  of  a  sub- 
division conveniently  adapted  to  the  discussion  of 
those  mixed  subjects  to  which  we  have  before  re- 
ferred, and  which,  having  no  exclusive  connection 
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either  with  person  or  property,  it  is  the  tendency 
of  Blackstone's  method  to  exclude.  I  propose  to 
subdivide  the  head  of  Public  Rights  into  those 
which  concern  a  man  in  his  relations  to  persons  in 
authority,  whether  civil  or  ecclesiastical,  and  those 
which  concern  him  in  his  relations  to  his  fellow 
citizens  at  large — the  first  of  which  will  fall  under 
the  heads  of  The  Civil  Govemmentj  and  The 
Church;  the  second  under  that  of  the  Social 
Economy  of  the  Realm ;  and  it  is  under  this  latter 
head,  that  such  mixed  subjects  as  above  referred  to, 
will  find  a  regular  and  appropriate  place.  The 
entire  arrangement  of  the  work,  when  fully  de- 
veloped, will  consequently  stand  as  follows  : — 

I.  Of  Personal  Rights. 

II.  Of  Rights  of  Property. 

1 .  As  to  thiugs  real. 

2.  As  to  things  personal. 

III.  Of  Rights  in  Private  Relations. 

1.  Between  master  and  servant. 

2.  Between  husband  and  wife. 

3.  Between  parent  and  child. 

4.  Between  guardian  and  ward. 

IV.  Op  Public  Rights. 

1.  As  to  the  civil  government. 

2.  As  to  the  church. 

3.  As  to  the  social  economy  of  the  realm. 

V.  Of  Civil  Injuries. 

Including  the  modes  of  redress. 

VI.  Of  Crimes. 

Including  the  modes  of  prosecution. 
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While  the  general  method  differs  thus  widely 
from  that  of  the  former  Commentaries,  yet  the  two 
works  are  often  in  coincidence,  so  &r  as  regards 
the  interior  or  more  specific  divisions;  and  the 
chapters  of  the  present  volume,  in  particular,  will 
be  found  to  correspond  very  frequently,  both  in 
title  and  order  of  succession,  with  those  in  the 
earlier  portions  of  the  second  volume  of  Blackstone. 
Yet  even  in  parallel  chapters,  the  reader  will  dis- 
cover that  the  same  subjects  are  not  invariably 
embraced — several  topics  being  detached  from  the 
place  which  Blackstone  has  assigned  to  them,  and 
either  actually  inserted,  or  destined  for  future  in- 
sertion, in  other  departments  of  the  work  (y ). 
To  these  deviations  from  Blackstone,  in  point  of 
arrangement,  it  is  also  proper  to  add,  that  the 
present  volume  contains  several  chapters  involving 
a  complete  departure  from  the  method  of  that 
author,  and  altogether  of  new  construction  ;  among 
which  the  most  important  are  the  ninth  (on  Uses 
and  Trusts),  the  eighteenth  (on  Conveyances 
under  the  Statute  of  Uses),  and  the  nineteenth 
(on  Conveyances  by  Tenants  in  Tail  and  Married 
Women). 

In  a  production  bearing  the  relation  that  has  been 
described  to  the  work  of  a  former  writer,  I  have 

(/)  The  Preface  here  added  aome  further  evplanationa  aa  to  the  new 
arrangements  effected  or  intended ; — explanations  which  it  is  unnecessary, 
as  the  work  has  been  since  completed,  and  has  now  reached  its  Fifth 
Edition,  to  reprint 
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deemed  it  indispensable  to  supply  the  reader  with 
the  means  of  readily  and  precisely  distinguishing 
the  portions  due  to  either  commentator,  or,  I  should 
rather  say,  of  distinguishing  them  with  more  readi- 
ness and  precision  than  could  be  done  by  aid  of  the 
internal  evidence  resulting  from  the  style  or  matter. 
Supposing  a  mistake  to  have  occasionally  arisen  on 
this  subject,. the  effect  would  have  been  either  to 
divest  an  excerpted  passage  of  the  authority  which 
of  right  belonged  to  it,  or  to  obtain  for  some  part 
that  is  new,  a  credit  which  it  did  not  fairly  deserve ; 
and  even  if  no  greater  inconvenience  had  occurred, 
than  to  leave  the  mind  in  mere  uncertainty  to 
which  of  the  two  authors  a  given  passage  was  to  be 
assigned,  it  would  have  materially  detracted  from 
the  interest  and  value  of  the  work.  The  sense  of 
this  has  led  to  a  method  of  notation  by  brackets, 
the  nature  of  which  will  be  explained  in  a  Notice 
subjoined  to  this  Preface.  It  has  considerably  in* 
creased  both  the  labour  and  the  expense  of  the 
publication,  and  by  no  means  contributed  to  the 
beauty  of  its  page.  But  the  eye  soon  learns  to  ac- 
commodate itself  to  the  novelty,  and  it  is  believed 
that  the  reader  will  experience  no  embarrassment 
from  its  adoption.  It  has  not  been  thought  neces- 
sary, however,  to  extend  it  to  the  notes.  Among 
these,  there  are  many  by  the  present  commentator ; 
but  independently  of  the  inferiority  of  their  merit, 
the  reference  that  they  bear  to  his  portions  of  the 
text,  or  other  similar  circumstances,  will  in  general 
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be  found  sufficiently  to  distinguish  them  from  the 
annotations  of  Blackstone.  The  cases  and  autho- 
rities to  which  these  last  refer  have  throughout  been 
carefully  verified,  with  the  exception  only  of  some 
few  instances,  in  whkh  no  ready  access  could  be 
had  to  the  works  from  which  the  citations  were 
made. 

Upon  the  whole,  I  submit  this  volume  to  the 
public,  with  a  solicitude  proportionate  to  the  im- 
portance of  the  enterprise  of  which  it  is  the  first 
result.  Conscious  that  I  have  devoted  to  it  my  best 
faculties,  and  a  large  portion  of  inestimable  time,  I 
naturally  cherish  tibe  hope  that  the  value  of  the 
product  may  prove  to  be  in  some  degree  adequate 
to  the  cost  of  the  production :  but  when  I  recollect 
how  much  its  progress  has  been  embarrassed  by  the 
labours  and  anxieties  always  incident  to  a  profes- 
sional life,  it  appears  scarcely  reasonable  to  suppose 
that  its  plan  will  be  found  entirely  free  from  defect, 
or  its  execution  from  inaccuracy. 

Jamuary  IH,  1841. 
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The  portions  of  this  work  which  lie  between 
brackets  [  ]  are  taken,  without  alteration,  from  the 
text  of  Blackstone.  For  the  rest,  the  present  author 
is  responsible.  To  enable  the  reader  to  distinguish 
the  former  from  the  latter,  upon  merely  opening 
the  volume,  and  without  being  obliged  to  turn  the 
leaves  over  backwards,  the  contirmation  of  an  extract 
is  always  marked  by  a  new  bracket  at  the  top  of 
the  page. 
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SECTION  I. 
OF  THE  STUDY  OF  THE  LAW. 


At  the  outset  of  a  work  like  the  present,  in  the  course  of 
which  it  is  proposed  (though' with  the  aid,  in  part,  of 
materials  derired  fi-om  a  former  writer)  to  bring  under 
examination  no  less  a  subject  than  the  entire  body  of  the 
English  law,  the  discouragement  to  which  the  writer  is 
naturallj  inclined  by  the  magnitude  of  the  task  before 
him,  is  counteracted  by  the  recollection  of  its  general  in- 
terest and  importance.  The  subject  is  one  to  which  no 
class  of  readers  in  the  realm  can  be  indifferent ;  for  it  [is 
incumbent  upon  every  man  to  be  acquainted  with  those 
laws  at  least  with  which  he  is  immediately  concerned,  lest 
he  incur  the  censm-e,  as  well  as  inconvenience,  of  living 
in  society  without  knowing  the  obligations  which  it  lays 
him  under.]  But  it  ought  to  have  peculiar  attractions 
for  men  of  Hberal  education  and  respectable  rank.  [These 
advantages  are  given  them,  not  for  the  benefit  of  them- 
selves only,  but  also  of  the  public :  and  yet  they  cannot, 
in  any  scene  of  life,  discharge  properly  their  duty  either  to 
the  public  or  themselves  without  some  degree  of  knowledge 
in  the  laws.  To  evince  this  the  more  clearly,  it  may  not 
be  amiss  to  descend  to  a  few  particulars. 

Let  us  therefore  begin  with  gentlemen  of  independent 
estates  and  fortune,  the  most  useful  as  well  as  considerable 
body  of  men  in  the  nation ;  whom  even  to  suppose  ignorant 
in  this  branch  of  learning  is  treated  by  Mr.  Locke  (a)  as 

{a)  Education,  Sec  187. 
VOL.  I.  B 
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[a  sixange  absurdity.  It  is  their  landed  property,  with  its 
long  and  yoluminons  train  of  descents  and  conyejanoes, 
settlements,  entails  and  incumlnnances,  that  forms  the  most 
intricate  and  most  eztensive  object  of  legal  knowledge. 
The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  task  for  any  but  a 
lawyer  by  profession:  yet  still  the  understanding  of  a  few 
leading  principles,  rekting  to  estates  and  conveyancing, 
may  form  some  check  and  guard  upon  a  gentleman's  infe- 
rior agents,  and  preserve  him  at  least  firom  veiy  gross  and 
notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  &rms  ne- 
cessary in  the  wording  o£  last  wills  and  testaments,  and 
more  with  regard  to  their  attestation.  An  ignorance  in 
these  must  always  be  of  dangerous  consequence  to  such 
as  by  choice  or  necessity  compile  their  own  testaments 
without  any  technical  assistance.  Those  who  have  at>- 
tended  the  courts  of  justice  are  the  best  witnesses  of  the 
confiision  and  distresses  that  are  haieby  occasioned  in 
fiunilies;  and  of  the  difficulties  that  arise  in  discerning 
the  true  meaning  of  the  testator,  or  sometimes  in  discover- 
ing any  meaning  at  all :  so  that  in  the  end  his  estate  may 
often  be  vested  quite  contrary  to  these  his  enigmatical  in- 
tentions, because  perhaps  he  has  omitted  one  or  two  formal 
words,  which  are  necessary  to  ascertain  the  sense  with  in- 
disputable legal  precision,  or  has  executed  his  will  in  the 
presence  of  fewer  witnesses  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  those  of  a  more 
public  consideratioiL  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to 
establish  the  rights,  to  estimate  the  injuries,  to  weigh  the 
accusations,  and  sometimes  to  dispose  of  the  lives  of  their 
fellow-subjects,  by  serving  upon  juries.  In  this  situation 
they  have  frequently  a  right  to  decide,  and  that  upon  their 
oaths,  questions  of  nice  importance,  for  the  solution  of 
which  some  legal  skill  is  requisite ;  especially  where  the 
law  and  the  &ct,  as  it  often  happens,  are  intimately 
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blaided  together.]  And  when  juries  are  incapaUe  of 
doing  this  with  tolerable  propriety,  it  tends  proportionablj 
to  lower  their  authority,  and  to  throw  more  power  [into 
the  hands  of  the  judges,  to  direct,  control,  and  even  reverse 
thdr  verdicts,  than  perhaps  the  constitution  intended. 

But  it  is  not  as  a  juror  onlj  that  the  English  gentle- 
man is  called  upon  to  determine  questions  of  right,  and 
distribute  justice  to  his  fellow  subjects :  it  is  principally 
with  this  order  of  men  that  the  commission  of  the  peace 
is  filled.  And  here  a  very  ample  field  is  opened  for  a 
gentleman  to  exert  his  talents,  by  maintaining  good  order 
in  his  neighbourhood;  by  punishing  the  dissolute  and 
idle ;  by  protecting  the  peaceable  and  industrious ;  and, 
above  all,  by  healing  pettj  differences  and  preventing 
vexatious  prosecutions.  But,  in  order  to  attain  these 
desirable  ends,  it  is  necessary  that  the  magistrate  should 
understand  his  business ;  and  have  not  only  the  will,  but 
the  power  also,  (under  which  must  be  included  the  know- 
ledge,) of  administering  legal  and  effectual  justice.  Else, 
when  he  has  mistaken  his  authority,  through  passion, 
throu^  ignorance,  or  absurdity,  he  will  be  the  object  of 
contempt  from  his  inferiors,  and  of  censure  from  those  to 
whom  he  is  accountable  for  his  conduct. 

Yet  fridier ;  most  gentlemen  of  considerable  property, 
at  some  period  or  other  in  their  lives,  are  ambitious  of 
representing  liieir  country  in  parliament ;  and  those,  who 
are  ambitious  of  receiving  so  high  a  trust,  would  also  do 
well  to  remember  its  nature  and  importance.  They  are 
not  thus  honourably  distinguished  from  the  rest  of  their 
feUow-subjeots,  merely  that  they  may  privilege  their  peFo 
sons ;  that  thej^may  list  under  party  banfiers;  may  grant 
or  withludd  suj^lies;  may  vote  with  or  vote  against  a 
popular  or  unpopular  administration;  but  upon  considers/^ 
tions  fiur  more  interesting  and  important.  They  are  the 
guardians  of  the  English  constitution ;  the  makers,  re- 
pealers, and  interpreters  of  the  English  laws ;  delegated 
to  watch,  to  check,  and  to  avert  every  dangerous  innova- 
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[tion ;  to  propose,  to  adopt,  and  to  cherish  any  solid  and 
well-weighed  improyement :  bound  by  every  tie  of  nature, 
of  honour,  and  of  religion,  to  transmit  that  constitution 
and  those  laws  to  their  posterity,  amended  if  possible,  at 
least  without  any  derogation.  And  how  unbecoming  must 
it  appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  ignorant  of  the  old  I  what  kind  of  in- 
terpretation can  he  be  enabled  to  give,  who  is  a  stranger 
to  the  text  upon  which  he  comments  I 

Indeed  it  is  perfectly  amazing  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as 
requisite,  except  only  in  the  science  of  legislation,  the 
noblest  and  most  difficult  of  any.  Apprenticeships  are 
held  necessary  to  almost  every  art,  commercial  or  me- 
chanical ;  a  long  course  of  reading  and  study  must  form 
the  divine,  the  physician,  and  the  practical  professor  of 
the  laws :  but  every  man  of  superior  fortune  thinks  him- 
self bom  a  legislator.  Yet  Cicero  was  of  a  dijflferent 
opinion :  "  it  is  necessary,"  says  he  (6),  "  for  a  senator 
to  be  thoroughly  acquainted  with  the  constitution ;  and 
this,"  he  declares,  '^  is  a  knowledge  of  the  most  extensive 
nature ;  a  matter  of  science,  of  diligence,  of  reflection ; 
without  which  no  senator  can  possibly  be  fit  for  his 
office." 

The  mischiefs  that  have  arisen  to  the  public  from,  in- 
considerate alterations  in  our  laws,  are  too  obvious  to  be 
called  in  question  ;  and  how  &r  they  have  been  owing  to 
the  defective  education  of  our  senators,  is  a  point  well 
worthy  the  public  attention.  The  common  law  of  Eng- 
land has  &red  like  other  venerable  edifices  of  antiquity, 
which  rash  and  unexperienced  workmen  have  ventured  to 
new-dress  and  refine,  with  all  the  rage  of  modem  im- 
provement.     Hence  firequently  its  symmetry  has  been 

(fr)  De  Leg.  8, 18.  ^* Est  tenatori  diligentiat  memoria  eat;  aint  quo 
naceiHuium  no9ie  rempublicam  ;  idque  paratut  etie  tenator  nullo  paeto  po^ 
lata  paiat  ."^anua  hoe  omna  aeUntim,      teat/* 
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[destroyed^  its  proportions  distorted,  and  its  majestic  sim- 
plicity exchanged  for  specious  embellishments  and  fim- 
tastic  novelties.  For,  to  say  the  truth,  almost  aU  the  per- 
plexed questions,  almost  all  the  niceties,  intricacies,  and 
delays,  (which  have  sometimes  disgraced  the  English,  as 
well  as  other  courts  of  justice,)  owe  their  original,  not  to 
the  common  law  itself,  but  to  innovations  that  have 
been  made  in  it  by  acts  of  parliament,  "  overladen  (as  Sir 
Edward  Coke  expresses  it)  (c)  with  provisoes  and  addi- 
tions, and  many  times  on  a  sudden  penned  or  corrected 
by  men  of  none  or  very  Uttle  judgment  in  law."  This 
great  and  well-experienced  judge  declares,  that  in  all  his 
time  he  never  knew  two  questions  made  upon  rights  merely 
depending  upon  the  common  law;  and  warmly  laments 
the  confusion  introduced  by  Ul-judging  and  unlearned 
legislators.  "  But  if,"  he  subjoins,  "  acts  of  parliament 
were,  after  the  old  fashion,  penned  by  such  only  as  per- 
fectly knew  what  the  common  law  was  before  the  making 
of  any  act  of  parliament  concerning  that  matter,  as  also 
how  tax  forth  former  statutes  had  provided  remedy  for 
former  mischiefs  and  defects  discovered  by  experience ; 
then  should  very  few  questions  in  law  arise,  and  the 
learned  should  not  so  often  and  so  much  perplex  their 
heads  to  make  atonement  and  peace,  by  construction  of 
law,  between  insensible  and  disagreeing  words,  sentences, 
and  provisoes,  as  they  now  do."] 

Again,  [what  is  said  of  gentlemen  in  general,  and  the 
propriety  of  their  application  to  the  study  of  the  laws  of 
their  coimtry,  will  hold  equally  strong,  or  still  stronger, 
with  regard  to  the  nobility  of  this  realm,  except  only 
in  the  article  of  serving  upon  juries.  But,  instead  of 
this,  they  have  several  peculiar  provinces  of  far  greater 
consequence  and  concern ;  being  not  only  by  birth  here- 
ditary counsellers  of  the  crown,  and  judges  upon  their 
honour  of  the  lives  of  their  brother-peers,  but  also  arbi- 
ters of  the  property  of  aU  their  fellow  subjects,  and  that  in 

{e)  2  Rep.  pref. 
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[the  last  resort  In  this  their  judicial  capacity  they  are 
bound  to  decide  the  nicest  and  most  critical  points  of  the 
law :  to  examine  and  correct  such  errors  as  hare  escaped] 
the  most  experienced  sages  of  the  profession  presiding  in 
the  courts  fixmi  which  the  appeal  to  them  is  made.  [Their 
sentence  is  final,  decisive,  irrevocable ;  no  appeal,  no  cor- 
rection, not  even  a  review  can  be  had :  and  to  their  deter- 
mination, whatever  it  be,  the  inferior  courts  of  justice 
must  conform ;  otherwise  the  rule  of  property  would  no 
longer  be  uniform  and  steady.] 

It  is  true  that  in  the  exercise  cX  thi»  province  they  are 
entitled  to  demand  the  attendance  and  advice  of  the  col- 
lective body  of  the  judges  of  the  superior  courts  of  the 
common  law,  by  whose  learning  they  ane  guided  through 
the  technical  difficulties  of  the  case  before  them ;  but  it  is 
obviously  important  that  the  members  of  the  noble  as- 
sembly itself,  in  whose  name  and  under  the  sanction  of 
whose  authority,  the  judgment  is  to  be  ultimately  pro- 
notmced,  should  be  so  fiu*  conversant  with  law  as  to  be 
able  to  make  a  pvc^r  and  intelligent  use  of  the  assistance 
thus  afforded.. 

[The  Roman  pandects  will  furnish  us  with  a  piece  of 
history  not  unapplieable  to  our  present  purpose.  Servius 
Sulpicius,  a  gentleman  of  the  patrician  order,  and  a  cele- 
brated orator,  had  occasion  to  take  the  opinion  of  Quintus 
Mutius  Sctevola,  the  then  orade  of  the  Soman  law ;  but, 
for  want  of  some  knowledge  in  that  science,  could  not  so 
much  as  imderstand  even  the  technical  terms  of  which  his 
friend  was  obliged  to  make  use*.  Upon  which  Mutius 
Scaevola  could  not  forbear  to  upbraid  him  with  this  me- 
morable reproof (cf),  ''  that  itwas-a  shame  fcnr  a  patrician, 
a  nobleman,  and  an  orator  of  causes,  to  be  ignorant  of 
that  law  in  which  he  was  so  peculiarly  concerned."  This 
reproach  made  so  deep  an  impression  on  Sulpicius,  that 
he  immediately  applied  himself  to  the  study  of  the  law, 

(d)  F£  1,  2,  I.  43.    "  Twrp9  eut  patriao,  et  noHU,  et  emuat  oranH,  jut  in 
quo  vtntarwtur  Ignorare," 
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[wherein  he  arriyed  to  that  pioficienqy,  that  he  left  behind 
him  about  a  hundred  and  fouT'flcare  resumes  cxf  his  own 
compiling  upon  the  sutgect ;  and  became,  in  the  opinion 
of  Cicero  {e),  a  much  moxe  complete  lawyer  than  even 
Mutius  ScaoYola  him8el£ 

It  win  be  idle  to  recommend  to  our  Eng^eh  nobi£ty  and 
gently  to  become  as  great  lawyers  as  Sulpiciucr;  though 
he,  together  with  this  character,  sustained  likewise  that  of 
an  excellent  orator,  a  firm  patriot,  and  a  wise  inde&tigable 
senator :  but  the  inference  which  arises  firom  the  stoiy  is 
this,  that  ignorance  oCthe  laws  of  the  land  haih  ever  been 
esteemed  dishonourable  in  those  who  are  entrusted  by 
their  country  to  maintain,  to  a^ounister,  and  to  amend 
them.] 

Nor  will  some  degree  of  legal  knowledge  [be  found  in 
the  least  snpeifluous  to  persons  of  inferior  rank,  especially 
those  of  the  learned  professionsb  The  clergy,  in  particular, 
besides  the  common  obligations  they  are  under  in  proper** 
tion  to  their  rank  and  fortune,  have  aiIso»  abundant  reason, 
considered  merely  as  clergymenv  ^  be  acquainted  with 
many  branches  of  the  biw,  which  are  ahnost  peculiar  and 
appropriated  to  themselves  alonOi.  Such  are  the  laws 
relating  to  advowsons,  institutions,  and  inductions;  to 
simony,  and  nmoniacal  contracts;:  to  unifonnity,  resi- 
dence, and  pluralities;:  to  tithes^  and  other  ecclesiastical 
dues;  to  marriages,  and  to  a  variety  of  other  subjects, 
which  are  consigned  to  the  care  of  their  order  by  the  pro- 
visions of  particular  statutes;  To  understand  these  aright, 
to  discern  what  is  warranted  or  enjoined,  and  what  is  for* 
bidden  by  law,  demands  a  sort  of  legal  apprehension, 
which  is  no  otherwise  to  be  acqumd  thaar  by  use,  and  a 
familiar  acquaintance  witb  legal  writers.] 

To  gentlemen  of  the  faculty  of  physic  tiie  study  of  the 
law  is  attended  with  some  importance,  not  only  to  com- 
plete their  character  for  general  and  extensive  knowledge, 
a  ehaiacter  which  their  profession  has  always  nmarkably 

(«)  Brut  41. 
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deserved^  but  also  to  enable  them  to  give  more  satisfactorjr 
evidence  in  a  variety  of  cases  in  which  they  are  liable  to 
be  examined  as  witnesses.  The  frequent  combination  of 
medical  with  legal  considerations,  upon  inquiries  relative 
to  suspected  murder  or  doubtful  sanity,  and  other  points 
of  the  like  nature,  has  given  birth  to  a  sort  of  mixed 
science,  known  by  the  name  of  Forensic  Medicine,  or 
Medical  Jurisprudencey  which  may  be  considered  as  com- 
mon ground  to  the  practitioners  both  of  law  and  physic. 

[But  those  gentlemen  who  intend  to  profess  the  civil 
and  ecclesiastical  laws,  in  the  spiritual  and  maritime 
courts  of  this  kingdom,  are  of  all  men  (next  to  conmion 
lawyers)  the  most  indispensably  obliged  to  apply  them- 
selves seriously  to  the  study  of  our  municipal  laws.  For 
the  civil  and  canon  laws,  considered  with  respect  to  any 
intrinsic  obligation,  have  no  force  or  authority  in  this 
kingdom ;  they  are  no  more  binding  in  England  than  our 
laws  are  binding  at  Rome.  But,  as  far  as  these  foreign 
laws,  on  account  of  some  peculiar  propriety,  have  in  some 
particular  cases,  and  in  some  particular  courts,  been  intro- 
duced and  allowed  by  our  laws,  so  far  they  oblige,  and  no 
fiuiher;  their  authority  being  wholly  founded  upon  that 
permission  and  adoption.  In  which  we  are  not  singular 
in  our  notions :  for  even  in  Holland,  where  the  imperial 
law  has  been  much  cultivated,  and  its  decisions  pretty 
generaUy  followed,  we  are  informed  by  Van  Leeuwen  (/), 
that  it  received  its  force  &om  custom  and  the  consent  of 
the  people,  either  tacitly  or  expressly  given ;  "  for  other- 
wise," he  adds,  "  we  should  no  more  be  bound  by  this  law 
'^  than  by  that  of  the  Almains,  the  Franks,  the  Saxon, 
**  the  Goths,  the  Vandals,  and  other  of  the  antient  na- 
"  tions."  Wherefore,  in  all  points  in  which  the  diflferent 
systems  depart  from  each  other,  the  law  of  the  land  was  to 
take  place  of  the  law  of  Some,  whether  antient  or  modem, 
imperial  or  pontifical.  And,  in  those  of  our  English 
courts  wherein  a  reception  has  been  allowed  to  the  civil 

(/)  Dedicatio  Corporis  Juris  Civilis.    Edit.  1663. 
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[and  canon  laws,  if  either  they  exceed  the  bounds  of  that 
reception^  by  extending  themselyes  to  other  matters  than 
are  permitted  to  them,  or  if  such  courts  proceed  according 
to  the  decisions  of  those  laws,  in  cases  wherein  it  is  con- 
trolled by  the  law  of  the  land,  the  common  law  in  either 
instance  both  may,  and  frequently  does,  prohibit  and 
annul  their  proceedings  (g) :  and  it  will  not  be  a  sufficient 
excuse  for  them  to  tell  the  queen's  courts  at  Westminster 
that  their  practice  is  warranted  by  the  laws  of  Justinian 
or  Gregory,  or  is  conformable  to  the  decrees  of  the  Beta 
or  imperial  chamber.  For  which  reason  it  becomes  highly 
necessary  for  every  civilian  and  canonist,  that  would  act 
with  safety  as  a  judge,  or  with  prudence  and  reputation  as 
an  advocate,  to  know  in  what  cases  and  how  far  the 
English  laws  have  given  sanction  to  the  Roman  ;  in  what 
points  the  latter  are  rejected ;  and  where  they  are  both  so 
intermixed  and  blended  together  as  to  form  certain  sup- 
plemental parts  of  the  common  law  of  England,  distin- 
guished by  the  titles  of  the  maritime,  the  miUtary,  and  the 
ecclesiastical  law.] 

The  general  use  and  necessity  of  some  acquaintance 
with  the  conmion  law  being  thus  apparent,  it  may  natu- 
rally be  supposed  that  some  provision  would  antiently  have 
been  made  for  this,  as  for  other  branches  of  education,  in 
the  tmiversities  of  Cambridge  and  Oxford.  The  reverse, 
however,  is  the  feet — ^the  study  of  the  common  law  having 
until  recent  times  been  wholly  neglected  in  those  venerable 
seats  of  learning,  and  having  been  cultivated  from  the 
earliest  period  in  a  different  region.  How  this  has  come 
to  pass  will  appear  from  the  following  retrospect.  - 

[Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of 
England,  which  was  written  in  the  reign  of  Henry  the 
sixth,)  puts  (A)  a  very  obvious  question  in  the  mouth  of 
the  young  prince,  whom  is  he  exhorting  to  apply  himself 
to  that  branch  of  learning :  **  Why  the  laws  of  England, 

(g)  Hale,  Hist.  C.  L.  e.  2 ;  Selden      2  Inst.  699. 
in  Fletim ;  5  Rep.  Caudrey*s  case ;  {h)  C.  47. 
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[being  so  good,  00  fimitful,  and  so  commodious,  are  not 
taught  in  the  universities,  as  the  civil  and  canon  laws  are  ?" 
In  answer  to  which  he  gives  (i)  what  seems,  with  due 
deference  be  it  spoken,  a  very  jejune  and  unsatisfiictoiy 
reason ;  being,  in  short,  that  '^  as  the  proceedings  at 
**  common  law  were  in  his  time  carried  on  in  three  dif- 
"  ferent  tongues,  the  English,  the  Latin,  and  the  French, 
^  that  science  must  be  necessarilj  taught  in  those  three 
several  languages }  but  that  in  the  universities  all  sciences 
were  taught  in  the  Latin  tongue  only ;"  and  therefore 
he  concludes,  '^  that  thej  could  not  be  conveniently  taught 
"  or  studied  in  our  universities."  But  without  attempting 
to  examine  seriously  the  validity  of  this  reason,  (the  very 
ndiadow  of  which,  by  the  effect  of  late  constitutions,  is 
entirely  taken  away,)  we  perhaps  may  find  out  a  better,  or 
at  least  a  more  plausible  account,  why  the  study  of  the 
municipal  laws  was  so  long  banished  from  these  seats  of 
science,  than  what  the  learned  chancellor  thought  it  pru- 
dent to  give  to  his  royal  pupil. 

That  antient  collection  of  unwritten  maxims  and  cus- 
toms, which  is  called  the  common  law,  however  com- 
pounded, or  from  whatever  foimtains  derived,  had  subsisted 
iinmemorially  in  this  kingdom  v  and,  though  8(»newhat 
altered  and  impaired  by  the  violence  of  the  times,  had  in 
great  measure  weathered  the  rude  shock  of  the  Norman 
conquest.  This  had  endeared  it  to  the  pe<^le  in  general, 
as  well  because  its  decisions  were  universally  known,  as 
because  it  was  found  to  be  excellently  adapted  to  the 
genius  of  the  English  nation.  In  the  knowledge  of  this 
law  consisted  great  part  of  the  learning  of  those  dark  ages : 
it  was  then  taught,  says  Mn  Selden  (k),  in  the  monas- 
teries, in  the  universities,  and  in  the  fiunilies  of  the  prin- 
cipal  nobility.  The  clergy,  in  particular,  as  they  then 
engrossed  almost  every  other  branch  of  learning,  so  (like 
their  predecessors,  the  British  Druids)  (/),  they  were  pecu- 

(0  C.  48.  (0  Cssar  de  Bello  Gal.  6, 12. 

Ik)  In  Fletam,  7,  7. 
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[luurlj  lemaribtble  for  their  proficiency  in  the  study  of  the 
law.  Ifullus  clericm  nisi  camidicuB,  is  the  character  given 
of  them  soon  after  the  conquest  by  William  of  Malms- 
buiy  (m).  The  judges  thevefore  were  usually  created  out 
of  the  sacred  order  (i»),  as  was  likewise  the  case  among 
the  Normans  (o);  and  all  the  inferior  offices  were  supplied 
by  the  lower  clergy,  which  has  occasioned  their  successors 
to  be  denominated  clerks  to  this  day. 

But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  use  and 
experience,  was  not  so  heartily  relished  by  the  foreign 
clergy,  who  came  over  hither  in  shoals  during  the  reign  of 
the  conqueror  and  his  two  sons,  and  were  utter  strangers 
to  our  constitution  as  well  as  our  language.]  And  it  was 
neatly  brought  to  ruin  by  the  new  impulse  given  in  the 
12th  century  to  the  study  of  Justinian's  system  of  law, 
and  its  consequent  reception  over  all  the  west  of  Europe, 
where  before  it  had  possessed,  in  general,  no  authority, 
and  had  fiJlen  almost  into  oblivion  (p).  [This  now  be- 
came in  a  particular  manner  the  fiivourite  of  the  popish 
clergy,  who  borrowed  the  method  and  many  of  the  maxims 
of  iheir  canon  law  &om  this  originaL  The  study  of  it 
was  introduced  into  several  universities  abroad,  particu- 
larly that  of  Bologna,  where  exercises  were  performed, 
lectures  read,  and  degrees  conferred  in  this  fiusulty,  as  in 
other  branches  of  science ;.  and  many  nations  on  the  conti- 


(m)  De  Oeit  Reg.  1.  4. 

(«)  Dugdale,  Orig.  Jtirid.  c.  8. 

(•)  '*LetJmge$90iUtag$tpen€9m8$ 
§t  mdentifHgtf'^tie^mme  k»  arche^ 
ms^mes,  «MffM«»  tea  ehmtohet  d§» 
egiitea  eatMedramU,  »t  let  amltret  per- 
tmmet  qui  ont  dignitt%  en  ioincU  egUse  ; 
Im  oMes,  Ut  prkmra  eamrentuaul*,  et 
U$  gemvgntemrt  du  egHatM,  ^" — 
Onod  Coottumier,  eh.  0. 

(p)  HaUam't  Middle  Ages,  8d  vol. 
p.  518;  1  Bk.  Com.  18;  1  ReeTei, 
Hist  Eng.  Law,  p.  6S.    It  bai  been 


said  (and  tbe  opinion  is  adopted  by 
Blackstone)  that  this  reviyal  was 
owing  to  the  accidental  discovery  of 
a  copy  of  the  Pandects  at  the  cap* 
ture  of  Amalfi  by  the  Pisans,  about 
the  year  1130.  But  there  appears 
to  be  no  sufficient  evidence  that  any 
such  discovery  took  place.  Vide 
Hallam,  ubi  sup.;  et  Histoire  du 
Droit  Romain  au  Moyen-Age,  par 
M.  De  Savigny,  ch.  xviii.  s.  85,  et 
sequ.,  ch,  xxiL  ss.  164,  167. 
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[nent^  just  then  beginning  to  recover  from  the  convulsionB 
consequent  upon  the  overthrow  of  the  Roman  empire^  and 
settling  by  degrees  into  peaceable  fbrma  of  government, 
adopted  the  civil  law,]  that  is,  the  compilations  of 
Justinian,  [(being  the  best  written  system  then  extant,)  as 
the  basis  of  their  several  constitutions ;  blending  and  inter- 
weaving it  among  their  own  feodal  customs,  in  some 
places  with  a  more  extensive,  in  others  a  more  confined 
authority  (y). 

Nor  was  it  long  before  the  prevailing  mode  of  the 
times  reached  England :  for  Theobald,  a  Norman  abbot, 
being  elected  to  the  see  of  Canterbury  (r),  and  extremely 
addicted  to  this  new  study,  brought  over  with  him  in  his 
retinue  many  learned  proficients  therein ;  and,  among 
the  rest,  Roger,  sumamed  Yacarius,  whom  he  placed  in 
the  imiversity  of  Oxford  («),  to  teach  it  to  the  people  of 
this  coimtry.  But  it  did  not  meet  with  the  same  easy 
reception  in  England,  where  a  mild  and  rational  system 
of  laws  had  been  long  established,  as  it  did  upon  the 
continent;  and  though  the  monkish  clergy,  devoted  to 
the  will  of  a  foreign  primate,  received  it  with  eagerness 
and  zeal,  yet  the  laity,  who  were  more  interested  to  pre- 
serve the  old  constitution,  and  had  already  severely  felt 
the  effect  of  many  Norman  innovations,  continued  wedded 
to  the  use  of  the  common  law.  King  Stephen  imme- 
diately published  a  proclamation  (^),  forbidding  the  study 
of  the  laws,  then  newly  imported  from  Italy,  which  was 
treated  by  the  monks  (u)  as  a  piece  of  impiety ;  and  though 
it  might  prevent  the  introduction  of  the  civil  law  process 
into  our  courts  of  justice,  yet  did  not  hinder  the  clergy 
from  reading  and  teaching  it  in  their  own  schools  and 
monasteries. 

{q)  Domat's  Treadae  of  Law,  c.  {t)  Rog.  Bacon,  citat.  per  Selden 

18,  §  9;   Epistol.  Innocent  IV.  in  in  Fletam,  7*  6;  in  Forteac.  c.  38 ; 

M.  Paria,  A.D.  1254.  and  8  Rep.  PreC 

(r)  A.D.  1188.  («)  Joan.  Sariaburiens.  Polycrat 

(s)  Gervaa.  Dorobern.  Act  Pontif.  8^  22. 
Cantuar.  Col.  16^5. 
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[From  this  time  the  nation  seems  to  have  been  divided 
into  two  parties;  the  bishops  and  clergy,  many  of  them 
foreigners,  who  applied  themselves  wholly  to  the  study  of 
the]  civil  law,  and  that  of  the  Koman  church  (or  canon 
law),  [which  now  came  to  be  inseparably  interwoven 
with  each  other ;  and  the  nobility  and  laity,  who  adhered 
with  equal  pertinacity  to  the  old  common  law,  both  of 
them  reciprocally  jealous  of  what  they  were  unacquainted 
with,  and  neither  of  them,  perhaps,  allowing  the  opposite 
system  that  real  merit  which  is  abundantly  to  be  found 
in  each.  This  appears,  on  the  one  hand,  from  the  spleen 
with  which  the  monastic  writers  (x)  speak  of  our  munici* 
pal  laws  upon  all  occasions ;  and,  on  the  other,  from  the 
firm  temper  which  the  nobility  shewed  at  the  &mous 
parliament  of  Merton,  when  the  prelates  endeavoured  to 
procure  an  Act  to  declare  all  bastards  legitimate  in  case 
the  parents  intermarried  at  any  time  afterwards :  alleging 
this  only  reason,  because  holy  church  (that  is,  the  canon 
law,)  declared  such  children  legitimate ;  but  ^'  all  the  earls 
and  barons"  (says  the  parliament-roll)  (y)  "with  one  voice 
answered,  that  they  would  not  change  the  laws  of  England, 
which  had  hitherto  been  used  and  approved."  And  we 
find  the  same  jealousy  prevailing  above  a  century  after- 
wards (jzt),  when  the  nobility  declared,  with  a  kind  of 
prophetic  spirit,  "  that  the  realm  of  England  hath  never 
been  unto  this  hour,  neither  by  the  consent  of  our  lord  the 
king,  and  the  lords  of  parliament,  shall  it  ever  be,  ruled 
or  governed  by  the  civil  law  (a)."  And  of  this  temper 
between  the  clergy  and  laity  many  more  instances  might 
be  given. 

While  things  were  in  this  situation,  the  clergy,  finding 
it  impossible  to  root  out  the  municipal  law,  began  to  with- 

(*)  Joan.  Sarisburiens.  Polycrat.  gfia  mutare,  qtuB  hucutque  utiiaim 

5,  16 ;  Polydor.  Virgil,  Hist.  1.  9.  sunt  et  approbata.** 

(y)  Stat  Merton,  20  Hen.  S,  c.  9.  (s)  11  Rich.  2. 

**  Et  omnet  comiiu  et  baronet  una  voce  (a)  Selden,  Jan.  Anglor.  1.  2,  (  48  ; 

retponderunt,  quod  noluni  Uget  Jn*  in  Fortesc.  c.  S3. 
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[draw  themsdyes  by  degrees  firom  the  temporal  courts; 
and,  to  that  end,  very  earlj  in  the  leign  of  King  Henry 
the  third,  episcopal  constitiitions  were  published  (ft),  for- 
bidding all  ecclesiastics  to  appear  as  advocates  tii  faro 
S(Bcularu  Nor  did  they  long  continue  to  act  as  judges 
there,  not  caring  to  take  the  oath  of  office  which  was  then 
found  necessary  to  be  administered,  that  they  should,  in 
all  things  determine  according  to  the  law  and  custom  of 
this  realm  (c):  though  they  still  kept  possession  of  the 
high  office  of  chancellor,}  and  the  court  of  chancery  at- 
tached to  it,  a  court  then  of  little  juridical  power ;  [and 
afterwards,  as  its  business  increased  by  degrees,  they  mo^ 
delled  the  process  of  the  court  at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  their  aullio- 
rity  extended,  they  carried  with  them  the  same  zeal  to 
introduce  the  rules  of  the  civil,  in  exclusion  of  the  muni- 
cipal law.  This  appears  in  a  particular  manner  fit>m  the 
spiritual  courto  of  aU  denominations,  from  the  chancellor's 
courts  in  both  our  universities,  and  from  the  high  court 
of  chancery  before  mentioned;  in  all  of  which  the  pro- 
ceedings are  to  this  day  in  a  course  much  conformed  to 
the  civil  law;  tor  which  no  tolerable  reason  can  be  as- 
signed, unless  that  these  courts  were  all  under  the  imme- 
diate direction  of  the  popish  ecclesiastics,  among  whom  it 
was  a  point  of  religion  to  exclude  the  municipal  law; 
Pope  Innocent  tlie  fourth  having  forbidden  (^)  the  very 
reading  of  it  by  the  clergy,  because  its  decisions  were  not 
foimded  on  the  imperial  constitutions,  but  merely  on  the 
customs  of  the  laity.  And  if  it  be  considered  that  our 
imiversities  began  about  that  period  to  receive  their  pre- 
sent form  of  scholastic  discipline;  and  that  they  were 
then,  and  continued  to  be  till  the  time  of  the  Reformar 
tion,  entirely  under  the  influence  of  the  popish  clergy; 
this  will  lead  us  to  perceive  the  reason  why  the  study  of 


(h)  Wilkins,  ConciL  vol.  i.  p.  674,  (e)  Selden  in  Fletam.  9,  S. 

509.  (d)  M.  Parii,  A.D.  1254. 
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[the  Boman  laws  was  in  those  days  of  bigotry  (e)  pursued 
with  such  alacrity  in  these  seats  of  learning;  and  why 
the  common  law  was  entirely  despised,  and  esteemed  little 
better  than  hereticaL 

And  afber  the  Befonnation,  many  causes  conspired  to 
prevent  its  becoming  a  part  of  academical  education:  as, 
first,  long  usage  and  established  custom,  which,  as  in 
everything  else,  so  especially  in  the  forms  of  scholastic 
exercise,  have  justly  great  weight  and  authority.  Secondly, 
the  real  intrinsic  merit  of  the  dyiL  law,  considered  upon 
the  fi)oting  of  reason  and  not  of  obligation,  which  was  well 
known  to  the  instructors  of  our  youth;  and  their  total 
ignorance  of  the  merit  of  the  common  law,  though  its 
equal  at  least,  and  perhaps  an  improvement  on  the  other. 
But  the  principal  reason  of  all,  that  hindered  the  introduc- 
tion of  this  branch  of  learning,  is,  that  the  study  of  the 
common  law  being  banished  from  hence  in  the  times  of 
popery,  fell  into  a  quite  different  channel,  and  was  wholly 
cultivated  in  another  place. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
stragglers  excepted,  the  study  and  practice  of  it  devolved 
of  course  into  the  hands  of  laymen;  who  entertained  upon 


(e)  There  cannot  be  a  stronger 
instance  of  the  absurd  and  super- 
stitious veneration  that  was  paid  to 
these  laws,  than  that  the  most  learned 
writers  of  the  times  thought  they 
could  not  form  a  perfect  character, 
even  of  the  blessed  virgin,  without 
making  her  a  civilian  and  a  canon- 
ist; which  Albertus  Magnus,  the  re- 
nowned Dominican  doctor  of  the 
thirteenth  century,  thus  proves  in 
his  Summa  de  Laudibus  Christiferae 
Virginia  (divinum  magis  quam  hu- 
manum  opus),  qu.  23,  {  5.  '*  Item 
quod  jura  chfUiOt  ti  kgest  ''  deereta 
tehii  in  tummo,  probatw  hoe  modo: 
tapUntia  advocaii  mantftttaiur  in  iri- 
buti  unum,fiiodohiineaiimnia  contra 


judicem  juttum  et  tapientemi  tecundo, 
quod  contra  adversarium  a$tutum  et 
Mgaeem;  tertio,  quod^  in  causa  de- 
iperata :  tod  btatimma  virgo,  contra 
judicem  eapientittimum,  Dominum ; 
contra  advertarium  caUidieeimum,  d^- 
abolum  s  in  cauta  nostra  detperata  ; 
tentenliam  optatam  obtinuit.**  To 
which  an  eminent  Franciscan,  two 
centuries  afterwards,  Bernardinus  de 
Busd  ( Mariale,  part  4,  serm.  9),  very 
gravely  subjoins  this  note.  **  Nee 
videtur  incongruum  muliere*  habere 
peritiam  jurie,  Legitur  enim  de  uxore 
Joannie  Andrea  gtostatorie,  quod  /an- 
tarn  peritiam  in  utroque  jure  habuit,  ut 
publice  in  sehoUs  Ugere  auea  eit. 
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[their  parts  a  most  hearty  aversion  to  the  civil  law  (/),  and 
made  no  scruple  to  profess  their  contempt,  naj,  even  their 
ignorance  {ff)  of  it,  in  the  most  public  manner.  But  still, 
as  the  balance  of  learning  was  greatly  on  the  side  of  the 
clergy,  and  as  the  common  law  was  no  longer  taughty  as 
formerly,  in  any  part  of  the  kingdom,  it  must  have  been 
subjected  to  many  inconveniences,  and  perhaps  would  have 
been  gradually  lost  and  overrun  by  the  civil,  (a  suspicion 
well  justified  fix)m  the  firequent  transcripts  of  Justinian  to 
be  met  with  in  Bracton  and  Fleta,)  had  it  not  been  for  a 
peculiar  incident,  which  happened  at  a  very  critical  time, 
and  contributed  greatly  to  its  support. 

The  incident  referred  to  was  the  fixing  the  Court  of 
Common  Pleas,  the  grand  tribimal  for  disputes  of  pro- 
perty, to  be  held  in  one  certain  spot;  that  the  seat  of 
ordinary  justice  might  be  permanent  and  notorious  to  all 
the  nation.  Formerly  that,  in  conjunction  with  all  the 
other  superior  courts,  was  held  before  the  king's  chief 
justiciary  of  England,  in  the  aula  regis,  or  such  of  his 
palaces  wherein  his  royal  person  resided;  and  removed, 
with  his  household,  firom  one  end  of  the  kingdom  to  the 
other.  This  was  found  to  occasion  great  inconvenience 
to  the  suitors;  to  remedy  which  it  was  made  an  article  of 
the  great  charter  of  liberties,  both  that  of  King  John  and 
that  of  King  Henry  the  third  (A),  that,  "  Common  Pleas 

(/)  Fortesc.  de  Laud.  LL.  c.  25.  But  Skipwith,  the  king's  serjeant, 

(g)  This  remarkably  appeared  in  and  afterwards  chief  baron  of  the 

the  case  of  the  Abbot  of  Torum,  M.  Exchequer,  declares  them  to  be  flat 

22  Edw.  III.  24',  who  had  caused  a  nonsense ;   "in  eeux  parolx,  contra 

certain  prior  to   be   summoned  to  inhibitionem  novi  operis,  ny  ad  pas 

answer  at  Avignon  for  erecting  an  entendtnentf**  and  Justice  Scharde- 

OT2Ltory  contra  inhibitionem  nwioperii'^  low  mends  the  matter  but  little  by 

by  which  words  Mr.  Selden  (in  Flet.  informing  him  that  they  signify  a 

8,  6,)  very  justly  understands  to  be  restitution  in  their  law :  for  which 

meant  the  title  de  novi  operit  nun-  reason  he  very  sagely  resolves  to  pay 

tiatione  both  in  the  civil  and  canon  no  sort  of  regard  to  them.     **  Ceo 

laws,  (Ff.  39,  1,  C.  8,  11,  and  De-  n^ett  que  un  restitution  en  lour  leff,  pur 

cretal.  6,  82,)  whereby  the  erection  que  a  ceo  n'avomus  regard,  j'c/' 

of  any  new  buildings  in  prejudice  (A)  C.  11. 
of  more  antient  ones  was  prohibited. 
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[should  no  longer  follow  the  king's  court,  but  be  held  in 
some  certain  place ;"  in  consequence  of  which  they  have 
ever  since  been  held  (a  few  necessary  removals  in  times 
of  the  plague  excepted)  in  the  palace  of  Westminster 
only.  This  brought  together  the  professors  of  the  muni- 
cipal law,  who  before  were  dispersed  about  the  kingdom, 
and  formed  them  into  an  aggregate  body;  whereby  a 
society  was  established  of  persons,  who  (as  Spelman  ob- 
serves) addicted  themselves  wholly  to  the  study  of  the  laws 
of  the  land(t);  and,  no  longer  considering  it  as  a  mere 
subordinate  science  for  the  amusement  of  leisure  hours, 
soon  raised  those  laws  to  that  pitch  of  perfection,  which 
they  suddenly  attained  under  the  auspices  of  our  English 
Justinian,  King  £dward  the  first. 

In  consequence  of  this  lucky  assemblage,  they  naturally 
fell  into  a  kind  of  collegiate  order,  and,  being  excluded 
firom  Oxford  and  Cambridge,  found  it  necessary  to  esta- 
blish a  new  imiversity  of  their  own.  This  they  did  by 
purchasing  at  various  times  certain  houses  (now  called  the 
inns  of  court  and  of  chancery)  between  the  city  of  West- 
minster, the  place  of  holding  the  king's  courts,  and  the 
city  of  London ;  for  advantage  of  ready  access  to  the  one, 
and  plenty  of  provisions  in  the  other  (A).  Here  exercises 
were  performed,  lectures  read,  and  degrees  were  at  length 
conferred  in  the  common  law,  as  at  other  universities  in 
the  canon  and  civil  (/).  The  degrees  were  those  of  bar- 
risters, first  styled  apprentices  (m),  from  apprendre,  to 
learn,  who  answered  to  the  bachelors  of  the  universities ; 
and  those  of  seijeants  (»),  servientes  ad  legem,  who  answered 
to  the  doctors  of  the  universities. 


(t)  Glossar.  834. 

(k)  Fortesc.  c.  48. 

(/)  Degrees  were  once  conferred 
at  Cambridge  and  Oxford,  both  in 
the  civil  and  canon  law,  but  are  not 
now  conferred  in  the  canon  ]aw  at 
either  of  those  universities.  Black. 
Coni.  by  Christian,  vol.  1,  p.  392 
(note). 

VOL.  I. 


(4)  Apprentices  or  barristers  seem 
to  have  been  first  appointed  by  an 
ordinance  of  King  Edward  the  first, 
in  parliament,  in  the  20tb  year  of  his 
reign.  (Spelm.  Gloss.  37;  Dugdale, 
Orig.  Jurid.  65.) 

(»)  The  first  mention  perhaps  in 
our  law  books  of  seijeants,  eo  no- 
mine,  is  in  the  statute  of  Westm.  I. 
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[The  crown  seems  to  have  soon  taken  under  ita  protec- 
tion this  in&nt  seminaiY  of  common  law ;  and,  the  more 
efectuaUjr  to  foster  and  cherish  it.  King  Henry  the  Aird. 
in  the  nineteenth  year  of  his  reign,  issued  out  an  order, 
directed  to  the  Mayor  and  Sheriffs  of  London,  command- 
ing that  no  regent  of  any  law  schools  within  that  city 
should,  for  the  future,  teach  law  therein  (o).  The  word  law, 
or  legeSy  being  a  general  term,  may  create  some  doubt,  at 
this  distance  of  time,  whether  the  teaching  of  the  civil 
law,  or  the  common,  or  both,  is  hereby  restrained.  But 
in  either  case,  it  tends  to  the  same  end,  K  the  civil  law 
only  is  prohibited, — which  is  Mr.  Selden's  opinion  (p), — ^it 
is  then  a  retaliation  upon  the  clergy,  who  had  excluded 
the  common  law  from  their  seats  of  learning.  If  the 
municipal  law  be  also  included  in  the  restriction,  (as 
Sir  Edward  Coke  understands  it,  and  which  the  words 
seem  to  import,)  then  the  intention  is  evidently  this, — ^by 
preventing  private  teachers  within  the  walls  of  the  city,  to 
collect  all  the  common  lawyers  into  the  one  public  univer- 
aity  which  was  newly  instituted  in  the  suburbs  (y). 

In  this  juridical  university  (for  such  it  is  insisted  to 


S  Edw.  I.  c.  29,  and  in  Home's 
Mirror,  c.  1,  s.  10,  c.  2,  s.  5,  c.  3, 
B.  1,  in  the  same  reign.  But  M. 
Paris,  in  his  life  of  John  II.  Abbot 
of  St.  A]ban*s,  which  he  wrote  a.d. 
1255,  (39  Hen.  III.,)  speaks  of  ad- 
vocates at  the  common  law,  or 
'*  counters,"  {quot  band  narralores 
vulgariter  appellamu*,)  as  of  an  order 
of  men  well  known.  And  we  have  an 
example  of  the  antiquity  of  the  coif 
in  the  same  author's  history  of  Eng- 
land, A.D.  1259,  in  the  case  of  one 
William  de  Bussy ;  who,  being  called 
to  account  for  his  great  knavery  and 
malpractices,  claimed  the  benefit  of 
his  orders  or  clergy,  which  till  then 
remained  an  entire  secret;  and  to 
that  end  **  votuit  Hgamenta  eo\fm  sum 


solvere,  ut  palam  monstraret  se  tonstt- 
ram  habere  clericalem  ;  sed  turn  est  per. 

missus. Saielles  vero  eum  arripieus, 

non  per  eotfa  ligamina  sed  per  guttur 
eum  apprehendens,  traxit  ad  eareeremJ* 
And  hence  Sir  H.  Spelman  conjec- 
tures (Glossar.  935),  that  coifs  were 
introduced  to  hide  the  tonsure  of 
such  renegade  clerks,  as  were  still 
tempted  to  remain  in  the  secular 
courts  in  the  quality  of  advocates  or 
judges,  notwithstanding  their  pro- 
hibition by  canon. 

(o)  '*  Ne  aliquis  scholas  regens  de 
legibus  in  eadem  civitate,  de  ceetero 
ibidem  leges  doceat.'* 

(p)  In  Flet.  8,  2. 

(g)  See  2  Inst,  proem. 
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[have  been  by  Sir  Edward  Coke  (r)  )  there  were  two  sorts 
of  collegiate  houses;  one  called  inns  of  chancery,  in  which 
the  yonnger  students  of  the  law  were  usually  placed,  **  learn- 
ing and  studying  (says  Fortescue  («)  )  the  originals,  and, 
as  it  were,  the  elements  of  the  law;  who,  profiting  there- 
in, as  they  grew  to  ripeness,  so  were  they  admitted  into 
the  greater  inns  of  ilie  same  study,  called  the  inns  of 
court"  And  in  these  inns  of  both  kinds,  he  goes  on  to 
tell  us,  the  knights  and  barons,  with  other  grandees  and 
noblemen  of  the  realm,  did  use  to  place  their  children, 
though  they  did  not  desire  to  have  them  thoroughly 
learned  in  the  law,  or  to  get  their  living  by  its  practice; 
and  that  in  his  time  there  were  about  two  thousand  stu- 
dents at  these  seyeral  inn^  all  of  whom,  he  informs  us, 
'were  filU  nobiUum,  gentlemen  bom« 

Hence,  it  is  evident,  that  (though  under  the  influence 
of  the  monks  our  universities  neglected  this  study,  yet)  in 
the  time  of  Henry  the  sixth  it  was  thought  highly  neces- 
sary, and  was  the  universal  practice,  for  the  young  nobility 
and  gentry  to  be  instructed  in  the  originals  and  elements 
of  the  laws.  But  by  degrees  this  custom  has  fidlen  into 
disuse;  which  seems  principally  owing  to  these  reasons; 
first,  because  in  these  societies  all  sorts  of  regimen  and 
academical  superintendence,  either  with  regard  to  morals 
or  studies,  have  been  thought  impracticable,  and  therefore 
entirely  neglected :  secondly,  because  persons  of  birth  and 
fortune,  after  having  finished  their  usual  courses  at  the 
universities,  have  seldom  leisure  or  resolution  sufficient  to 
enter  upon  a  new  scheme  of  study  at  a  new  place  of  in- 
struction. 3 

At  the  present  day  the  ions  of  Chancery  have  accord- 
ingly sunk  into  insignificance,  and  an  admission  to  them 
is  no  longer  of  any  avail  to  the  student  in  his  progress  to 
the  bar.  And  even  the  resort  to  the  inns  of  court  is  now 
very  much  confined  to  those  to  whom  the  knowledge  of 

(r)  S  Rep.  pnt  (()  C.  49. 
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practice  is  abfiolutely  necessary,  that  is,  such  as  are  in- 
tended for  the  profession  (t). 

The  inns  of  court  still  enjoy,  however,  their  antient 
and  exclusive  privilege  of  conferring  the  rank  or  degree 
of  barrister  at  law  (u) ;  the  possession  of  which  (or  of  the 
higher  degree  of  serjeant)  constitutes  an  indispensable 
qualification  for  practising  as  an  advocate  or  counsel  in 
the  superior  courts  (x).  No  other  means  of  obtaining  it 
exist  but  that  of  becoming  enrolled  as  a  student  in  one  or 
the  other  of  these  inns,  and  applying,  after  a  certain 
period,  to  its  principal  officers  (or  benchers)  for  a  call  to 
the  bar.  As  a  qualification  for  the  call,  the  student  must 
have  kept  commons  for  three  years  (i.  e.  twelve  terms),  by 
dining  in  the  hall  of  the  society  into  which  he  has  ob- 
tained admission,  at  least  three  times  in  each  term ;  and 
by  the  present  educational  system  (as  lately  established) 
no  student  shall  be  eligible  to  be  called  to  the  bar,  who 
shall  not  either  have  attended  during  one  whole  year  the 
lectures  of  two  of  the  Readers,  or  have  satis&ctorily 
passed  a  public  examination  (y).  And,  accordingly,  a 
public  examination,  for  all  the  inns  collectively,  periodically 
takes  place,  extending  to  all  students  who  are  desirous  of 
submitting  themselves  to  that  test  of  proficiency  (z).    The 


{t)  The  inns  of  court  are  the  In- 
ner Temple,  the  Middle  Temple, 
Lincoln's  Inn,  and  Gray's  Inn.  The 
inns  of  chancery  are  Clifford'a  Inn, 
Clement's  Inn,  Lyon's  Inn,  New 
Inn,  Tbavies'  Inn,  Staples'  Inn, 
and  Barnard's  Inn.  Fumival's  Inn 
(which  formerly  belonged  to  the  lat- 
ter  class)  has  now  ceased  to  exist  as 
a  law  society.  As  to  the  consti- 
tution of  the  inns  of  court  and  chan- 
cery, see  Rex.  «.  Barnard's  Inn,  6 
Ad.  &  El.  17,  and  the  cases  there 
quoted;  see  also  Dugd.  Orig.  Jar. 
pref.  to  Srd  Report. 

(m)  For  further  information  as  to 
barristers,  vide  post,  bk.  v.  c.  in. 


(x)  In  order  to  practise  as  an  ad- 
vocate in  those  courts  in  which  the 
d9i7law  obtains,  the  degree  of  doctor 
of  laws  must  be  first  obtained  at  one 
of  the  Engliah  universities^ 

(y)  Rules  of  the  Inns  of  Court 
See  the  Rules  for  the  Public  Exami- 
nation of  Students,  Michaelmas 
Term,  1861.  The  lectures  above 
referred  to  are  given  on  Constitu- 
tional Law  and  Legal  History;  on 
Jurisprudence  and  the  Civil  Law; 
on  Equity ;  on  the  Law  of  Real  Pro- 
perty ;  and  on  the  Common  Law  of 
England. 

(s)  As  an  inducement  to  students 
to  propose  themselves  for  examina- 
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business  of  legal  education^  however,  in  this  country,  is 
also  in  a  great  measiure  conducted  (as  it  has  always  been) 
in  private  channels ;  the  usual  plan  being  to  obtain  ad- 
mission into  the  chambers  of  a  practising  barrister,  con- 
veyancer, or  special  pleader,  where,  in  addition  to  the 
opportunities  of  observing  the  course  of  practice,  the 
pupil  enjoys  for  some  years  the  advantage  of  private 
tuition  in  the  grounds  and  principles  of  the  law.  Even 
academical  instruction,  indeed,  may  be  obtained  in  other 
schools  than  those  of  the  inns  of  court ;  for  though  no 
provision  for  instruction  in  the  municipal  laws  of  England 
was  antiently  made,  as  we  have  seen,  at  Cambridge  or  at 
Oxford,  the  deficiency  has  been  long  since  redressed  by 
the  mimificence  of  private  donors,  who  at  each  university 
have  founded  professorships,  with  appropriate  endowments 
for  that  purpose  (a). 

tion,  studentships,  tenable  for  three  same  Rules  for  the  Public  Ezamina- 

years,  of  fifty  guineas  a  year,  have  tion  of  Students. 

been  recently  founded  by  the  Inns  (a)  There  are  also  professorships 

of  Court;  one  of  which  is  conferrible  of  law  in  colleges  of  the  University 

on  the  most  distinguished  student  at  of  London,  viz.  at  King's  College 

each  public  examination.    See  the  and  at  University  College. 
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SECTION  IL 
OP  THE  NATURE  OF  LAWS  IN  GENERAL. 


Bt  the  term  Laws  we  here  intend  to  denote  the  rules  [of 
human  action  or  conduct ;  that  is,  the  precepts  bj  which 
man^  the  noblest  of  all  sublunary  beings,  a  creature  en- 
dowed with  both  reason  and  firee-will,  is  commanded  to 
make  use  of  those  fiusulties  in  the  general  regulation  of  his 
behayiour. 

Man,  considered  as  a  creature,  must  necessarily  be  sub- 
ject to  the  laws  of  his  Creator,  for  he  is  entirely  a  dependent 
being.  A  being,  independent  of  any  other,  has  no  rule  to 
pursue,  but  such  as  he  prescribes  to  himself;  but  a  state 
of  dependence  will  inevitably  oblige  the  inferior  to  take 
the  will  of  him  on  whom  he  depends  as  the  rule  of  his 
conduct;  not,  indeed,  in  eyery  particular,  but  in  aU  those 
points  wherein  his  dependence  consists.  This  principle, 
therefore,  has  more  or  less  extent  and  effect,  in  proportion 
as  the  superiority  of  the  one  and  the  dependence  of  the 
other  is  greater  or  less,  absolute  or  limited.  And  conse- 
quently as  man  depends  absolutely  upon  his  Maker  for 
ereiything,  it  is  necessary  that  he  should,  in  all  points, 
conform  to  his  Maker's  wilL 

This  win  of  his  Maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  matter,  and  endued  it  with  a 
principle  of  mobility,  established  certain  nUeB  for  the  per- 
petual direction  of  that  motion ;  so,  when  he  created  man, 
and  endued  him  with  fi:ee-will  to  conduct  himself  in  all 
parts  of  life,  he  laid  down  certain  immutable  laws  of 
human  nature,  whereby  that  fiee-wiU  is  in  aome  degree 
regulated  and  restrained,  and  gave  him  also  the  fiiculty 
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[of  reason  to  discoyer  the  piuport  of  those  laws.  Such, 
among  others,  are  these  principles,— that  we  should  live 
reputably,  should  hurt  nobody,  and  should  render  to  every 
one  his  due;  to  which  three  general  precepts  Justinian  has 
reduced  the  whole  doctrine  of  law  (a).] 

The  constitution  and  frame  of  humanity  are  in  this  re- 
spect, as  in  all  others,  so  contrived  as  to  afford  a  striking 
proof  of  the  benevolence  of  the  great  Creator.  For  he 
has  so  intimately  omnected,  so  inseparably  interwoven  the 
laws  of  eternal  justice  with  the  happiness  of  each  indivi- 
dual, that  if  the  former  be  punctually  obeyed,  it  cannot 
but  induce  the  latter.  In  consequence  of  which  mutual 
connexion  of  justice  and  human  felicity,  we  ought  to  con- 
sider the  law  of  nature  not  as  made  up  of  a  multitude  of 
abstracted  rules  and  precepts,  referring  merely  to  the  fit- 
ness or  unfitness  of  things,  as  some  have  vainly  surmised, 
but  as  gracioudy  reduced  to  [this  one  paternal  precept, 
'*  that  man  should  pursue  his  own  true  and  substantial 
happiness."  This  is  the  foundation  of  what  we  call  ethics, 
or  natural  law ;  for  the  several  articles  into  which  it  is 
branched  in  our  systems,  amount  to  no  more  than  demon- 
strating that  this  or  that  action  tends  to  man's  real  hap- 
piness, and  therefore  concluding  that  the  performance  of 
it  is  a  part  of  the  law  of  nature ;  or,  on  the  other  hand, 
that  this  or  that  action  is  destructive  of  man's  real  happi- 
ness, and  therefore  that  the  law  of.nature  forbids  it.] 

But  though  the  real  basis  of  the  law  of  nature  is  a  ten- 
dency to  promote  human  happiness,  and  though  to  a 
certain  extent  this  consideration  affords  a  practical  test, 
whether  a  given  course  of  conduct  be  naturally  right  or 
not,  yet  the  fiillibility  of  human  reason,  and  its  inability  to 
judge  ci^ie  ultimate  consequences  of  things,  will  in  gene- 
ral preclude  the  application  of  such  a  test  to  particular 

(a)  Am  praeepta  tunf  Mm,  ho*  been  rendered  by  Blackstone,  yol.  i. 

9est€  fOvertf  aUermm  mm  ladere,  tmm  p.  40,  koMtOjf,  wbtcb  (u  remarked 

euiqme  <Htefr«."— Inst,  i  I,  8.   Tbe  by  CbrittiaB)  warily  conyeya  the 

word  hon€9t9  in   thia  paauge  baa  fuU  meaning. 
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cases.  It  would  seem  not  to  have  been  the  design  of  the 
aU-wise  disposer  of  the  universe  that  man,  even  in  his 
perfect  state,  should  be  left  wholly  to  the  guidance  of  his 
own  understanding  or  conscience  on  the  subject  of  moral 
duty;  but  it  is  at  all  events  certain  that  since  the  fall 
his  corrupt  and  clouded  &cultie8  have  proved  imequal  to 
the  task. 

Ample  light  however  is  now  afforded  to  him  by  [the 
benign  interposition  of  divine  Providence,  which,  in  com- 
passion to  the  fimlty,  the  imperfection  and  the  blindness 
of  human  reason,  hath  been  pleased,  at  sundry  times  and 
in  divers  manners,  to  discover  and  enforce  its  laws  by  an 
immediate  and  direct  revelation.  The  doctrines  thus  de- 
livered we  call  the  revealed  or  divine  law,  and  they  are  to 
be  found  only  in  the  Holy  Scriptures.  These  precepts, 
when  revealed,  are  found  upon  comparison  to  be  really  a 
part  of  the  original  law  of  nature,  as  they  tend  in  all  their 
consequences  to  man's  felicity.  But  we  are  not  £rom  thence 
to  conclude  that  the  knowledge  of  these  truths  was  attain- 
able by  reason  in  its  present  corrupted  state ;  since  we  find 
that  until  they  were  revealed,  they  were  hid  fix)m  the  wis- 
dom of  ages.  As,  then,  the  moral  precepts  of  this  law  are 
indeed  of  the  same  original  with  those  of  the  law  of  nature, 
so  their  intrinsic  obligation  is  of  equal  strength  and  per- 
petuity. Yet  undoubtedly  the  revealed  law  is  of  infinitely 
more  authenticity  than  that  moral  system  which  is  firamed 
by  ethical  writers,  and  denominated  the  natural  law ;  be- 
cause one  is  the  law  of  nature,  expressly  declared  so  to  be 
by  God  himself;  the  other  is  only  what,  by  the  assistance 
ofhumimi^ason,  we  imagine  to  be  that  kw.  If  we  could 
be  as  certain  of  the  latter  as  we  are  of  the  former,  both 
would  have  an  equal  authority ;  but,  till  then,  they  can 
never  be  put  in  any  competition  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the 
law  of  revelation,  depend  all  human  laws ;  that  is  to  say, 
no  human  laws  should  be  suffered  to  contradict  these. 
There  are,  it  is  true,  a  great  number  of  indifferent  points 
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[in  which  both  the  divine  law  and  the  natural  leave  a 
man  at  his  own  liberty^  but  which  are  found  necessary, 
for  the  benefit  of  society,  to  be  restrained  within  certain 
limits.  And  herein  it  is  that  hmnan  laws  have  their 
greatest  force  and  efficacy ;  for,  with  regard  to  such  points 
as  are  not  indifferent,  human  laws  are  only  declaratory  of, 
and  act  in  subordination  to,  the  former.  To  instance  in 
the  case  of  murder :  this  is  expressly  forbidden  by  the 
divine,  and  demonstrably  by  the  natural  law ;  and,  firom 
these  prohibitions,  arises]  the  chief  unlawMness  of  this 
crime.  Those  human  laws,  by  which  it  is  also  interdicted, 
add  comparatively  but  little  to  its  moral  guilt,  or  to  the 
duty  inforo  conscienti^  of  abstaining  from  its  perpetration. 
[Nay,  if  any  human  law  should  allow  or  injoin  us  to  com- 
mit it,  we  are  bound  to  transgress  that  human  law,  or  else 
we  must  offend  both  the  natural  and  the  divine.  But, 
with  regard  to  matters  that  are  in  themselves  indiflferent, 
and  are  not  commanded  or  forbidden  by  those  superior 
laws, — such  for  instance,  as  the]  importation  of  particular 
commodities  from  foreign  countries, — [here  the  inferior 
legislature  had  scope  and  opportunity  to  interpose,  and  to 
make  that  action  unlawfrd  which  before  was  not  so.] 

But  we  are  &rther  to  observe  that  [Man  was  formed 
for  society ;  and,  as  is  demonstrated  by  the  writers  on  this 
subject  (b),  is  neither  capable  of  living  alone,  nor  indeed 
has  the  courage  to  do  it.  However,  as  it  is  impossible  for 
the  whole  race  of  mankind  to  be  united  in  one  great 
society,  they  must  necessarily  divide  into  many,  and  form 
separate  states,  commonwealths,  and  nations,  entirely  in- 
dependent of  each  other,  and  yet  liable  to  a  mutual  inter- 
course. Hence  arises  a  third  kind  of  law  to  regulate  this 
mutual  intercourse,  called  "  the  law  of  nations,"  which,  as 
none  of  these  states  will  acknowledge  a  superiority  in  the 
other,  cannot  be  dictated  by  any,  but  depends  entirely 
upon  the  rules  of  natural  law,  or  upon  mutual  compacts, 
treaties,  leagues,  and  agreements  between  these  several 

(b)  PufiVndorf,  1.  7,  c.  1,  compared  with  Barbeyrac's  Commentary. 
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[communities :  in  the  construction  also  of  which  compacts 
we  have  no  other  rule  to  resort  to,  but  ihe  law  of  nature ; 
being  the  only  one  to  which  all  the  communities  are 
equally  subject :  and  therefore  the  civil  law  very  justly 
observes,  that  qvod  naturalis  ratio  inter  homines  constUuit, 
vocaturjns  gentium  («). 

Thus  much  it  appeared  necessary  to  premise  concern- 
ing the  law  of  nature,  the  revealed  law,  and  the  law  of 
nations,  before  a  more  full  exposition  was  given  of  the 
principal  subject  of  this  section,  municipal  (or  civil)  law ; 
that  is,  the  rule  by  which  particular  districts,  communities, 
or  nations,  are  governed.  It  is  here  called  municipal  law, 
in  compliance  with  common  speech ;  for,  though  strictly 
that  expression  denotes  the  particular  customi^  of  one 
single  municipium  or  free  town,  yet  it  may  with  sufficient 
propriety  be  applied  to  any  <me  state  or  nation,  which  is 
governed  by  the  same  laws  and  customs.] 

The  true  meaning  and  force  of  the  term  (taken  in  this 
its  ordinary  sense)  may  be  more  fully  developed  thus :  it 
is  ''a  rule  of  civil  conduct  prescribed  by  the  supreme 
power  in  a  state  (d)." 

[Let  us  endeavour  to  explain  its  several  properties,  as 
they  arise  out  of  this  definition.  And,  first,  it  is  a  rule : 
not  a  transient  sudden  order  fix)m  a  superior  to  or  con- 
cerning a  particular  person;  but  something  permanent, 
uniform  and  universaL  Therefore  a  particular  Act  of  the 
legislature  to  confiscate  the  goods  of  Titius,  or  to  attaint 
him  of  high  treason,  does  not  enter  into  the  idea  of  a 
municipal  law :  for  the  operation  of  this  Act  is  spent  upon 
Titiu8  only,  and  has  no  relation  to  the  community  in 
general ;  it  is  rather  a  sentence  than  a  law.  But  an  Act 
to  declare  that  the  crime  of  which  Titius  is  accused  shall 
be  deemed  high  treason :  this  has  permanency,  uniformity, 
and  universality,  and  therefore  is  properly  a  rule.  It  is 
also  called  a  rule,  to  distinguish  it  fix>m  advice  or  counsel, 

(e)  F£  1. 1,  9.  sibi    populut    am$tituiL"^lnML    1. 

{d)  **Ju*  civiU  e$t  quod  quuque      2,  1. 
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[which  we  are  at  liberty  to  follow  or  not,  as  we  see  proper, 
and  to  judge  upon  the  reasonableness  or  unreasonableness 
of  the  thing  advised :  whereas  our  obedience  to  the  law 
depends  not  upon  our  approbation,  but  upon  the  maker's 
wilL  Counsel  is  only  matter  of  persuasion,  law  is  matter 
of  injunction ;  counsel  acts  only  upon  the  willing,  law  upon 
the  unwilling  also. 

It  is  also  called  a  rule,  to  distinguish  it  fix>m  a  compact 
or  agreement ;  for  a  compact  is  a  promise  proceeding  from 
us,  law  is  a  command  directed  to  us.  The  language  of  a 
compact  is,  *^  I  will,  or  will  not,  do  this ;"  that  of  a  law 
is,  '^  thou  shalt,  or  shalt  not,  do  it."  It  is  true  there  is  an 
obligation  which  a  compact  carries  with  it,  equal  in  point 
of  conscience  to  that  of  a  law ;  but  then  the  original  of 
the  obligation  is  different.  In  compacts,  we  ourselyes 
determine  and  promise  what  shall  be  done,  before  we  are 
obliged  to  do  it ;  in  laws,  we  are  obliged  to  act  without 
ourselves  determining  or  promising  anything  at  alL  Upon 
these  accounts  law  is  defined  to  be  '*  a  rule.^^ 

Municipal  law  is  also  ^^  a  rule  of  civil  conduct,^  This 
distinguishes  municipal  law  firom  the  natural,  or  revealed ; 
the  former  of  which  is  the  rule  of  moral  conduct,  and  the 
latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule 
of  fidth.  These  regard  man  as  a  creature,  and  point  out 
his  duty  to  God,  to  himself,  and  to  his  neighbour,  consi- 
dered in  the  light  of  an  individual  But  municipal  or  civil 
law  regards  him  also  as  a  citizen,  and  bound  to  other 
duties  towards  his  neighbour  than  those  of  mere  nature 
and  religion :  duties,  which  he  has  engaged  in  by  enjoy- 
ing the  benefits  of  the  common  union ;  and  which  amount 
to  no  more  than  that  he  do  contribute,  on  his  part,  to  the 
subsistence  and  peace  of  the  society. 

It  is  likewise  "  a  rule  prescribed^**  Because  a  bare  re- 
solution, confined  in  the  breast  of  the  l^islator,  without 
manifesting  itself  by  some  external  sign,  can  never  be  pro- 
perly a  law ;  it  is  requisite  that  this  resolution  be  notified 
to  the  people  who  are  to  obey  it.     But  the  manner  in 
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[which  this  notification  is  to  be  made^  is  matter  of  very 
great  indifiPerence.  It  may  be  notified  by  universal  tradi- 
tion and  long  practice^  which  supposes  a  previous  publica- 
tion^ and  is  the  case  of  the  common  law  of  England.  It 
may  be  notified  vivA  voce,  by  officers  appointed  for  that 
purpose,  as  is  done  with  regard  to  proclamations.]  It 
may,  lastly,  [be  notified  by  writing,  printing,  or  the  like ; 
which  is  the  general  course  taken  with  all  our  acts  of  par- 
liament. Yet,  whatever  way  is  made  use  of,  it  is  incum- 
bent on  the  promulgators  to  do  it  in  the  most  public  and 
perspicuous  manner ;  not  like  Caligula,  who  (according  to 
Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  and 
hung  them  upon  high  pillars,  the  more  effectually  to 
ensnare  the  people.  There  is  still  a  more  unreasonable 
method  than  this,  which  is  caUed  making  of  laws  ex  post 
facto  ;  when,  after  an  action  (indifferent  in  itself)  is  com- 
mitted, the  legislator  then,  for  the  first  time,  declares  it  to 
have  been  a  crime,  and  inflicts  a  punishment  upon  the 
person  who  has  committed  it.  Here  it  is  impossible  that 
the  party  could  foresee  that  an  action,  innocent  when  it 
was  done,  should  be  afterwards  converted  to  guilt  by  a 
subsequent  law;  he  had  therefore  no  cause  to  abstain 
fi*om  it ;  and  all  punishment  for  not  abstaining  must  of 
consequence  be  cruel  and  unjust.  All  laws  should  be 
therefore  made  to  commence  in  futuro^  and  be  notified 
before  their  commencement ;  which  is  implied  in  the  term 
**  prescribed^  But  when  this  rule  is  in  the  usual  manner 
notified,  or  prescribed,  it  is  then  the  subject's  business  to 
be  thoroughly  acquainted  therewith ;  for  if  ignorance,  of 
what  he  might  know,  were  admitted  as  a  legitimate  excuse, 
the  laws  would  be  of  no  effect,  but  might  always  be  eluded 
with  impunity. 

But  fiuiiher :  municipal  law  is  "  a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  in  a  atate.^  For  legisla- 
ture is  the  greatest  act  of  superiority  that  can  be  exercised 
by  one  being  over  another.  Wherefore  it  is  requisite  to 
the  very  essence  of  a  law,  that  it  be  made  by  the  supreme 
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[power.  Sovereigntj  and  legislature  are  indeed  convertible 
terms ;  one  cannot  subsist  without  the  other. 

This  wiU  naturally  lead  us  into  a  short  inquiry  concern- 
ing the  nature  of  society  and  civil  government ;  and  the 
natural  inherent  right  that  belongs  to  the  sovereignty  of  a 
state,  wherever  that  sovereignty  be  lodged,  of  making  and 
enforcing  laws. 

The  only  true  and  natural  foundations  of  society  are 
the  wants  and  the  fears  of  individuals.  Not  that  we  can 
believe,  with  some  theoretical  writers,  that  there  ever  was 
a  time  when  there  was  no  such  thing  as  society  either 
natural  or  civil;  and  that  from  the  impulse  of  reason,  and 
through  a  sense  of  their  wants  and  weaknesses,  individuals 
met  together  in  a  large  plain,  entered  into  an  original  con- 
tract, and  chose  the  taUest  man  present  to  be  their  gover- 
nor. This  notion,  of  an  actually  existing  unconnected 
state  of  nature,  is  too  wild  to  be  seriously  admitted:  and 
besides  it  is  plainly  contradictory  to  the  revealed  accounts 
of  the  primitive  origin  of  mankind,  and  their  preservation 
two  thousand  years  afterwards ;  both  which  were  effected 
by  the  means  of  single  fiunilies.  These  formed  the  first 
natural  society  among  themselves ;  which,  every  day  ex- 
tending its  limits,  laid  the  first  though  imperfect  rudi- 
ments of  civil  or  political  society;  and  when  it  grew  too 
large  to  subsist  with  convenience  in  that  pastoral  state, 
wherein  the  patriarchs  appear  to  have  lived,  it  necessarily 
subdivided  itself  by  various  migrations  into  more.  After- 
wards, as  agriculture  increased,  which  employs  and  can 
maintain  a  much  greater  number  of  hands,  migrations 
became  le«  fiecjuent:  and  various  tribes,  which  had  foi> 
merly  separated, reunited  again;  sometimes  by  compulsion 
and  conquest,  sometimes  by  accident,  and  sometimes  per- 
haps by  compact.  But  though  society  had  not  its  formal 
beginning  fix>m  any  convention  of  individuals,  actuated  by 
their  wants  and  their  fears;  yet  it  is  the  sense  of  their 
weakness  and  imperfection  that  keeps  mankind  together ; 
that  demonstrates  the  necessity  of  this  union ;  and  that 


30  INTRODUCTION, 

[therefore  is  the  solid  and  natural  foundation^  as  well  as 
the  cement  of  civil  society.  And  this  is  what  we  mean 
by  the  original  contract  of  society;  which,  though  perhaps 
in  no  instance  it  has  ever  been  formally  expressed  at  the 
first  institution  of  a  state,  yet  in  nature  and  reason  must 
always  be  understood  and  implied,  in  the  very  act  of  asso- 
ciating together;  namely,  that  the  whole  should  protect 
all  its  parts,  and  that  every  part  should  pay  obedience  to 
the  will  of  the  whole,  or,  in  other  words,  that  the  com- 
munity should]  guarantee  to  each  individual  member  the 
enjoyment  of  certain  Uberties  and  advantages  (or  as  they  ! 

are  generally  termed)  rights^  [and  that  (in  return  for  this 
protection)  each  individual  should  submit  to  lihe  laws  of 
lihe  commtmity;  without  which  submission  of  all,  it  was 
impossible  that  protection  could  be  certainly  extended  to 
any. 

For  when  civil  society  is  once  formed,  government  at 
the  same  time  results  of  course,  as  necessary  to  preserve 
and  to  keep  that  society  in  order.  Unless  some  superior 
be  constituted,  whose  commands  and  decisions  all  the 
members  are  bound  to  obey,  they  would  still  remain  as  in 
a  state  of  nature,  without  any  judge  upon  earth  to  define 
their  several  rights,  and  redress  their  several  wrongs. 
But,  as  all  the  members  which  compose  this  society  were 
naturally  equal,  it  may  be  asked,  in  whose  hands  are  the 
reins  of  government  to  be  entrusted  ?  To  this  the  general 
answer  is  easy;  but  the  application  of  it  to  particular 
cases  has  occasioned  one  half  of  those  mischiefi,  which 
are  apt  to  proceed  firom  misguided  political  zeaL  In 
general,  all  mankind  will  agree  that  government  should 
be  reposed  in  such  persons,  in  whom  those  qualities  are 
most  likely  to  be  found,  the  perfection  of  which  is  among 
the  attributes  of  him  who  is  emphatically  styled  the 
Supreme  Being;  the  three  grand  requisites,  that  is  to 
say,  of  wisdom,  of  goodness,  and  of  power ;  wisdom,  to 
discern  the  real  interest  of  the  community ;  goodness,  to 
endeavour  always    to    pursue    that    real  interest;   and 
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[strexKgth  or  power,  to  carry  this  knowledge  and  intention 
into  action.  These  are  the  natural  foundations  of  sove- 
reignty, and  these  are  the  requisites  that  ought  to  be 
found  in  every  well  constituted  frame  of  goyemment. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  intended 
here  to  enter  into  any  of  them.  However  they  began,  or 
by  what  right  soever  they  subsist,  there  is  and  must  be  in 
all  of  them  a  supreme,  irresistible,  absolute,  uncontrolled 
authority,  in  which  thejtcra  summi  imperii,  or  the  rights  of 
sovereignty,  reside.  And  this  authority  is  placed  in  those 
hands,  wherein  (according  to  the  opinion  of  the  founders 
of  such  respective  states,  either  expressly  given,  or  col- 
lected firom  their  tacit  approbation)  the  qualities  requisite 
for  supremacy — wisdom,  goodness,  and  power — are  the 
most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  oi  government;  the  first,  when 
the  sovereign  power  is  lodged  in  an  aggregate  assembly 
consisting  of  all  the  firee  members  of  a  community,  which 
is  called  a  democracy;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is  styled 
an  aristocracy;  the  last,  when  it  is  entrusted  in  the  hands 
of  a  single  person,  and  then  it  takes  the  name  of  a  mon- 
archy. All  other  species  of  government,  they  say,  are 
either  corruptions  of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is 
meant  the  making  of  laws;  for  wherever  that  power  re- 
sides, all  others  must  conform  to  and  be  directed  by  it, 
whatever  appearance  the  outward  form  and  administration 
of  the  government  may  put  on.  For  it  is  at  any  time  in 
the  option  of  the  legislature  to  alter  that  form  and  admi- 
nistration by  a  new  edict  or  rule,  and  to  put  the  execution 
of  the  laws  into  whatever  hands  it  pleases;  by  constituting 
one,  or  a  few,  or  many  executive  magistrates:  and  all  the 
other  powers  of  the  state  must  obey  the  legislative  power 
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[in  the  discHarge  of  their  seyeral  functions^  or  else  the 
constitution  is  at  an  end. 

In  a  democracy^  where  the  right  of  making  laws  resides 
in  the  people  at  large^  public  virtue,  or  goodness  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
quaUties  of  government.  Popular  assemblies  are  frequently 
foolish  in  their  contrivance,  and  weak  in  their  execution; 
but  generally  mean  to  do  the  thing  that  is  right  and  just, 
and  have  always  a  degree  of  patriotism  or  public  spirit. 
In  aristocracies  there  is  more  wisdom  to  be  foimd,  than 
in  the  other  frames  of  government;  being  composed,  or 
intended  to  be  composed,  of  the  most  experienced  citizens: 
but  there  is  less  honesty  than  in  a  republic,  and  less 
strength  than  in  a  monarchy.  A  monarchy  is  indeed  the 
most  powerful  of  any;  for,  by  the  entire  conjunction  of  the 
legislative  and  executive  powers,  all  the  sinews  of  govern- 
ment are  knitted  together,  and  united  in  the  hand  of  the 
prince :  but  then  there  is  imminent  danger  of  his  employ- 
ing that  strength  to  improvident  or  oppressive  purposes. 

Thu|i  these  three  species  of  government  have,  all  of 
them,  their  several  perfections  and  imperfections.  De- 
mocracies are  usually  the  best  calculated  to  direct  the  end 
of  a  law;  aristocracies  to  invent  the  means  by  which  that 
end  shall  be  obtained;  and  monarchies  to  cany  those 
means  into  execution.  And  the  antients,  as  was  observed, 
had  in  general  no  idea  of  any  other  permanent  form  of 
government  but  these  three:  for  though  Cicero (^)  declares 
himself  of  opinion  "  esse  optime  constUutam  rempublicam, 
qtuB  ex  tribus  generibus  iUis,  regali,  optimo,  et  populari,  sit 
modice  confusa  ;  "  yet  Tacitus  treats  this  notion  of  a  mixed 
government,  formed  out  of  them  all,  and  partaking  of  the 
advantages  of  each,  as  a  visionary  whim,  and  one  that,  if 
effected,  could  never  be  lasting  or  secure  (/). 

(e)  In  his  fragments  de  Rep.  I.  2.  fmhUem  forma  laxtdari  faeilhu  quam 

(/)    **CunctaM  noHonet   et   urhet  evenire,  vel,  ti  evenii^  hand  diutuma 

papului,  out  primoret,  aut  ringuU  re-  eete  potest.** '-Ann,  1.  4,  c.  33. 

gunt :  dekcta  ex  kis  et  conttituta  ret' 
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[But,  happflj  for  us  of  this  island,  the  British  consti- 
tution has  long  remained  (and  may  it  long  continue  I)  a 
standing  exception  to  the  truth  of  this  observation.  For 
as  with  us  the  executive  power  of  the  laws  is  lodged  in  a 
angle  person,  they  have  all  the  advantages  of  strength 
and  dispatch,  that  are  to  be  found  in  the  most  absolute 
monarchy :  and  as  the  legislature  of  the  kingdom  is  en- 
trusted to  three  ^stinct  powers,  entirely  independent  of 
each  other :  first,  the  sovereign ;  secondly,  the  lords  spiri- 
tual and  temporal,  which  is  an  aristocratical  assembly  of 
persons  selected  for  their  piety,  their  birth,  their  widdom, 
their  valour,  or  their  property ;  and,  thirdly,  the  House 
of  Commons,  freely  chosen  by  the  people  from  among 
themsdves,  which  makes  it  a  kind  of  democracy :  as  this 
aggregate  body,  actuated  by  different  springs,  and  atten- 
tive to  different  interests,  composes  the  British  parliament, 
and  haa  the  supreme  disposal  of  every  thing,  there  can  no 
inconvenience  be  attempted  by  either  of  the  three  branches, 
but  will  be  withstood  by  one  of  the  other  two ;  each  branch 
being  armed  with  a  negative  power,  sufficient  to  repel  any 
innovation  which  it  shall  tiiink  inexpedient  or  dangerous* 

Here  then  is  lodged  tiie  sovereignty  of  the  British  con- 
stitution; imd  l^d  as  beneficS^  as  is  possible  for 
society.  For  in  no  other  shape  could  we  be  so  certain  of 
finding  tiie  three  great  qualities  of  government  so  well  and 
so  happily  united.  If  the  supreme  power  were  lodged  in 
any  one  of  the  three  branches  separately,  we  must  be  ex- 
posed to  the  inconveniences  of  either  absolute  monarchy, 
aristocracy,  or  democracy ;  and  so  want  two  of  the  three 
principal  ingredients  of  good  polity ;  that  is,  virtue,  wis- 
dom, and  power.  If  it  were  lodged  in  any  two  of  the 
branches — for  instance,  in  the  sovereign  and  House  of 
Lords— our  laws  might  be  providentiy  made,  and  well 
executed,  but  they  might  not  always  have  the  good  of  the 
people  in  view :  if  lodged  in  the  sovereign  and  commons^ 
we  should  want  that  circumspection  and  mediatory  cau- 
tion, which  the  wisdom  of  the  peers  is  to  afford :  if  the  su- 

VOL.  L  J> 


34  INTEODUCTION. 

[preme  rights  of  I^islature  were  lodged  in  the  two  houses 
only^  and  the  crown  had  no  negative  upon  their  proceed* 
ing8>  they  might  be  tempted  to  encroach  upon  the  royal 
prerogative  or  perhaps  to  abolish  the  royal  office,  and 
thereby  weaken  (if  not  totally  destroy)  the  strength  of  the 
executive  power.  But  the  constitutional  government  of 
this  island  is  so  admirably  tempered  and  compoimded» 
that  nothing  can  endanger  or  hurt  it,  but  destroying  the 
equilibrium  of  power  between  one  branch  of  the  legisla- 
ture and  the  rest.  For  if  ever  it  should  happen  that  the 
independence  of  any  one  of  the  three  should  be  lost,  or 
that  it  should  become  subservient  to  the  views  of  either  of 
the  other  two,  there  would  so(m  be  an  end  of  our  consti- 
tution. The  legislature  would  be  changed  from  that  which 
(upon  the  supposition  of  an  original  contract,  either  actual 
or  impUed,)  is  presumed  to  have  been  origmally  set  up  by 
the  general  consent  and  fimdamental  act  of  the  society : 
and  such  a  change,  however  effected,  is,  according  to  Mr. 
Locke  (^),  (who  perhaps  carries  his  theory  too  &r,)  at 
once  an  entire  dissolution  of  the  bands  of  government ; 
and  the  people  are  thereby  reduced  to  a  state  of  anarchy, 
with  liberty  to  constitute  to  themselves  a  new  legislative 
power. 

Having  thus  cursorily  considered  the  three  usual  species 
of  government,  and  our  own  singular  constitution,  selected 
and  compounded  from  them  all,  we  are  now  to  remark 
that,  as  the  power  of  making  laws  constitutes  the  supreme 
authority,  so  wherever  the  supreme  authority  in  any  state 
resides,  it  is  the  right  of  that  authority  to  make  laws ;  that 
is,  in  the  words  of  our  definition,  to  prescribe  the  rule  of 
civil  action.  And  this  may  be  discovered  from  the  very 
end  and  institution  of  civil  states.  For  a  state  is  a  ccd- 
lective  body,  composed  of  a  multitude  of  individuals, 
united  for  their  safety  and  convenience,  and  iatendiog  to 
act  together  as  one  man.  If  it  therefore  is  to  act  a«  one 
man,  it  ought  to  act  by  one  uniform  wilL     But,  inasmuch 

(g)  On  OoTerom^nt,  part  2,  §  212^ 
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[as  political  commtmities  are  made  up  of  manj  natural 
persons,  each  of  whom  has  his  particular  will  and  inch- 
nation,  these  sereral  wills  cannot  by  any  natural  union  be 
joined  together,  or  tempered  and  disposed  into  a  lasting 
harmony,  so  as  to  constitute  and  produce  that  one  uni- 
form w31  ci  the  whole.  It  can  therefore  be  no  otherwise 
produced  than  by  a  political  union ;  by  the  consent  of  all 
persons  to  submit  their  own  private  wills  to  the  will  of 
one  man,  or  of  one  or  more  assemblies  of  men,  to  whom 
the  supreme  authority  is  entrusted :  and  this  will  of  that 
one  man,  or  assemblage  of  men,  is  in  different  states,  accord- 
ing to  their  different  constitutions,  understood  to  be  law. 

Thus  fiur,  as  to  the  right  of  the  supreme  power  to  make 
laws;  but  fitffther,  it  is  its  duly  likewise.  For  since  the 
respective  members  are  bound  to  conform  themselves  to 
the  will  of  the  state,  it  is  expedient  that  they  receive  di- 
rections fiom  the  state  dedaratoty  of  that  its  wiH  But 
as  it  is  impossible,  in  so  great  a  multitude,  to  give  injimo- 
tions  to  every  particular  man,  relative  to  each  particular 
action,  it  is  therefore  incumbent  on  the  state  to  establish 
general  rules,  for  the  perpetual  information  and  direction 
of  all  persons  in  all  points,  whether  of  positive  or  negative 
duty.  And  this,  in  order  that  every  man  may  know  what 
to  look  upon  as  his  own,  what  as  another's;  what  absolute 
and  what  relative  duties  are  required  at  his  hands;  what 
is  to  be  esteemed  honest,  dishonest,  or  indifferent;  what 
degree  every  man  retains  of  his  natural  Hberty;  what  he 
has  given  up  as  the  price  of  the  benefits  of  society;  and 
after  what  manner  each  person  is  to  moderate  the  use  and 
exercise  of  those  rights  which  the  state  assigns  him,  in 
order  to  promote  and  secure  the  public  tranquilKly. 

Municipal  law,  in  a  general  point  of  view,  may  be  said 
to  consist  of  several  ports:  one,  declaratory;  whereby  the 
rights  to  be  observed,  and  the  wrongs  to  be  eschewed,  are 
dearly  defined  and  laid  down:  another,  dirtciary ;  where- 
by the  subject  is  instructed  and  enjoined  to  observe  those 
lightSy  and  to  abslain  icom  the  commission  of  those  wrongs; 

i>2 


3d  INTRODUCTION. 

[a  third,  remedial;  whereby  a  method  is  pointed  out  to  reco- 
ver a  man's  private  rights,  or  redress  his  private  wrongs: 
to  which  may  be  added] — in  case  of  a  law  by  which  any 
public  wrong  is  prohibited,  or  public  duty  enjoined  ~  a 
fourth,  viz.  the  part  which  contains  [the  simction']^  that  is, 
the  provision  for  enforcing  or  promoting  its  observance. 

[With  regard  to  the  first  of  these,  die  declaratory  part 
of  municipal  law,  this  depends  not  so  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of 
the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.]  Those 
rights  then  [which  God  and  nature  have  established,  and 
maytherefore  be  called  natural  rights,  such  as  are  life  and 
liberty,  need  not  the  aid  of  human  laws  to  be  effectually 
invested  in  every  man ;  neither  do  they  receive  any  mate- 
rial  increase  ofst^ength  when  dedari  by  the  nxLcipal 
laws  to  be  inviolable.  On  the  contrary,  no  human  legis- 
lature can  justifiably  abridge  or  destroy  them,  unless  the 
owner  shall  himself  commit  some  act  that  amoimts  to  a 
forfeiture.  Neither  do  divine  or  natural  duties  (such  as, 
for  instance,  the  worship  of  God,  the  maintenance  of  child- 
ten,  and  the  like)  receive  a  much  stronger  sanction  from 
being  also  declared  to  be  duties  by  the  law  of  the  land. 
The  case  is  the  same  as  to  crimes  and  misdemeanors,  that 
are  forbidden  by  the  superior  laws,  and  therefore  styled 
i»afatiiM,  such  as  murder,  theft,  and  perjury;  which  con- 
tract but  little  additional  turpitude  fix)m  being  declared 
unlawfiil  by  the  inferior  legislature.  For  that  legislature 
in  all  these  cases  acts  only,  as  was  before  observed,  in  sub- 
ordination to  the  great  Lawgiver,  transcribing  and  pub- 
lishing his  precepts.  So  that,  upon  the  whole,  the  decla- 
ratory part  of  tlie  municipal  law  has  very  little  force  or 
operation  with  regard  to  actions  that  are  naturally  and  in- 
trinsically right  or  wrong.] 

But,  [with  regard  to  things  in  themselves  indifferent, 
the  case  is  entirely  altered.  These  become  either  right  or 
wrong,  just  or  unjust,  duties  or  misdemeanors,  according 
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[as  the  mtinicipal  legislator  sees  proper  for  promoting  tlie 
wel&re  of  the  society^  and  more  effectually  carrying  on 
the  purposes  of  civil  life.  Thus  our  common  law  has  de- 
clared, that  the  goods  of  the  wife  do  instantly  upon  mar- 
riage become  the  property  and  right  of  the  husband;  and 
our  statute  law  has  declared  all  monopolies  a  public 
oflfence:  yet  that  right,  and  this  offence,  have  no  founda- 
tion in  nature,  but  are  merely  created  by  the  law,  for  the 
purposes  of  civil  society.  And  sometimes,  where  the  thing 
itself  has  its  rise  from  the  law  of  nature,  the  particular 
circumstances  and  mode  of  doing  it  become  right  or  wrong, 
as  the  laws  of  the  land  shall  direct.  Thus,  for  instance, 
in  civil  duties, — obedience  to  superiors  is  the  doctrine  of 
revealed  as  well  as  natural  reHgion:  but  who  those  su{)e- 
riors  shall  be,  and  in  what  circumstances,  or  to  what  de- 
grees they  shall  be  obeyed,  it  is  the  province  of  human 
laws  to  determine.  And  so,  as  to  injuries  or  crimes,  it 
must  be  left  to  our  own  legislature  to  decide  in  what  cases 
the  sei2dng  another*s  cattle  shall  amount  to  a  trespass  or  a 
theft;  and  where  it  shall  be  a  justifiable  action,  as  when  a 
landlord  takes  them  by  way  of  distress  for  rent. 

Thus  much  for  the  declcaraiory  part  of  municipal  law: 
and  the  dtrectory  stands  much  upon  the  same  footing:  for 
this  virtuaDy  includes  the  former,  the  declaration  being 
nsnaQy  collected  fix>m  the  direction.  The  law  that  says, 
"  thou  shalt  not  steal,"  implies  a  declaration  that  stealing 
is  a  crime.  And  we  have  seen  that,  in  things  naturally 
indiflferent,  the  very  essence  of  right  and  wrong  depends 
upon  the  direction  of  the  laws  to  do  or  to  omit  them. 

The  re$nedial  part  of  a  law  is  so  necessary  a  consequence 
of  the  former  two,  that  laws  must  be  very  vague  and  im- 
perfect without  it.  For  in  vain  would  rights  be  declared, 
in  vain  directed  to  be  observed,  if  there  were  no  method  of 
recovering  and  asserting  those  rights,  when  wrongfully 
withheld  or  invaded.  This  is  what  we  mean  properly, 
when  we  speak  of  the  protection  of  the  law.  When»  for 
instance,  the  declaratory  part  of  the  law  has  said^  that 
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[f*  the  field  or  inheritaDce^  which  belonged  to  Tltiua's  fither^ 
is  vested  by  his  death  in  Titius;"  and  the  directory  part 
has  ^^  forbidden  any  one  to  enter  on  another's  property, 
without  the  leave  of  the  owner:''  if  Gains  after  this  will 
presume  to  take  possession  of  the  land,  the  remedial  part 
of  the  law  will  then  interpose  its  office;  will  make  Gaius 
restore  the  possession  to  Titius,  and  also  pay  him  damages 
fiir  the  invasion.] 

With  regard  to  the  aanciion  of  laws  [it  is  observed,  that 
human  legislators  have  for  the  most  part  chosen  to  make 
it  rather  mndicatortf  than  remuneratorj/,  or  to  consLst  rather 
in  punishments,  than  in  actual  particular  rewards.  Be- 
cause, in  the  first  place,  the  quiet  enjoyment  and  protec- 
tion of  all  our  civil  rights  and  liberties,  which  are  the  sure 
and  general  consequence  of  obedience  to  the  municipal 
law,  are  in  themselves  the  best  and  most  valuable  of  all 
rewards;  because  also,  were  the  exercise  of  every  virtue  to 
be  enforced  by  the  proposal  of  particular  rewards,  it  were 
impossible  fi:>r  any  state  to  furnish  stock  enough  for  so  pro- 
fiise  a  bounty;  and  &rther,  because  the  dread  of  evil  is  a 
much  more  forcible  principle  of  human  actions  than  the 
prospect  of  good  (A).  For  which  reasons,  though  a  pru- 
dent bestowing  of  rewards  is  sometimes  of  exquisite  use, 
yet  we  find  that  those  civil  laws,  which  enforce  and  enjoin 
our  duty,  do  seldom,  if  ever,  propose  any  privilege  or  gift 
to  such  as  obey  the  law ;  but  do  constantly  come  armed 
with  a  penalty  denounced  against  transgressors,  either  ex- 
pressly defining  the  nature  and  quantity  of  the  punish- 
ment, or  else  leaving  it  to  the  discretion  of  the  judges,  and 
those  who  are  entrusted  with  the  care  of  putting  the  laws 
in  execution.] 

Laws  attended  with  a  vindicatory  sanction  [are  said  to 
eompd  and  oblige :  not  that  by  any  natural  violence  they 
so  constrain  a  man,  as  to  render  it  impossible  for  him  to 
act  otherwise  than  as  they  direct,  which  is  the  strict  sense 
of  obligation ;  but  because,  by  declaring  and  exhibiting  a 

(A)  Locke  on  die  Hunum  Updcintaiiding»  b»2,  c.  21. 
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[penally  against  offenders^  they  bring  it  to  pass  that  no  man 
can  easily  choose  to  transgress  the  law ;  sinoey  by  reason  of 
the  impending  correction^  compliance  is  in  a  high  degree 
preferable  to  disobedience.  And,  even  where  rewards  are 
proposed  as  well  as  punishments  threatened,  the  obligation 
of  the  law  seems  chiefly  to  consist  in  the  penalty;  for  re- 
wards, in  their  nature,  can  aulj persuade  and  allure;  nothing 
is  compuUory  but  punishment.] 

It  is,  however,  held  by  the  soundest  ethical  writers, 
that  there  is  also  an  obligation  in  point  of  conscience  to 
observe  the  laws.  It  is  related  of  Socrates  that  he  made 
a  promise  with  himself  to  observe  the  laws  of  his  country ; 
and  this  is  nothing  more  than  what  every  man  ought  both 
to  promise  and  perform ;  and  he  ought  also  to  promise 
that  he  will  exert  all  his  power  to  compel  others  to  obey 
them  (t).  It  has  been  sometimes  questioned,  indeed, 
whether  this  principle  is  not  to  be  understood  with  some 
restriction.  "  It  holds,"  it  has  been  said,  "  as  to  rights — 
'^  and  when  the  law  has  determined  the  field  to  belong  to 
*^  Titius,  it  is  matter  of  conscience  no  longer  to  withhold 
^'  or  invade  it.  So  also  in  regard  to  natural  duties,  and 
**  such  offences  as  are  mala  in  se;  here  we  are  bound  in 
**  conscience,  because  we  are  bound  by  superior  laws, 
"  before  those  human  laws  were  in  being,  to  perform  the 
"  one  and  abstain  from  the  other.  But  in  relation  to 
those  laws  which  enjoin  only  positive  duties,  and  forbid 
only  such  things  as  are  not  mala  in  se,  but  mcda  prohi- 
bita  merely,  without  any  intermixtiure  of  moral  guilt, 
annexing  a  penalty  to  non-compliance :  here  conscience 
is  no  farther  concerned  than  by  directing  a  submission 
to  the  penalty  in  case  of  our  breach  of  those  laws  "  (A]. 
The  distinction  however  will  perhaps  hardly  bear  the  test 
of  a  close  inquiry.  To  form  a  true  judgment  on  the  sub- 
ject, it  is  necessary  to  take  into  consideration  that  the 
true  principle  both  of  moral  and  of  positive  laws  is  in 

(i)  Note  by  Christiao,  to  1  Black.         (k)  1  BL  Com.  68. 
•tone's  Com.  p.  69, 
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effect  the  same,  viz.  utility,  or  the  general  wel&re^  and 
that  the  disobedience  of  either  sort  of  precept  must  be 
presumed  to  involye  in  it  some  kind  of  mischieyous  con- 
sequence* Supposing  the  existence  of  a  law  of  the  merely 
positive  class,  which  happens  to  be  conffldered  by  the 
public  at  large  as  useless  or  even  detrimental  to  society, 
yet  a  conscientious  man  will  feel  himself  bound  to  observe 
it,  if  for  no  other  reason,  yet  for  this,  that  his  taking  the 
contrary  course  might  encourage  others  to  violate  laws  of 
a  more  beneficial  character,  and  lessen  the  general  reve- 
rence for  the  institutions  of  his  coimtiy. 


(    41     ) 


SECTION  III. 
OF  THE  LAWS  OF  ENGLAND. 


[The  "  miinicipal  law  of  England,"  or  the  rule  of  civfl 
conduct  prescribed  to  the  inhabitants  of  this  kingdom, 
may  with  sufficient  propriety  be  divided  into  two  kinds: 
the  lex  nan  scripta,  the  unwritten  (or  common)  law;  and 
the  lex  scripta,  the  written  (or  statute)  law. 

The  lex  non  scripta,  or  unwritten  law^  includes  not  only 
general  customs ,  or  the  common  law  properly  so  called; 
but  also  the  particular  customs  of  certain  parts  of  the  king- 
dom; and  likewise  those  particular  laws  that  are^  by 
custom,  observed  only  in  certain  courts  and  jurisdictions. 

When  these  parts  of  our  law  are  called  leges  non  scriptiB, 
it  is  not  to  be  understood  as  if  all  those  laws  were  at  pre- 
sent merely  oral,  or  communicated  from  the  former  ages 
to  the  present  solely  by  word  of  mouth.  It  is  true  in- 
deed, that,  in  the  profound  ignorance  of  letters  which 
formerly  overspread  the  "whole  western  world,  all  laws 
were  entirely  traditional;  for  this  plain  reason,  because 
the  nations  among  which  they  prevailed  had  but  little  idea 
of  writing.  Thus  the  British  as  well  as  the  Gallic  druids 
committed  all  their  laws  as  well  as  learning  to  memory  (a); 
and  it  is  said  of  the  primitive  Saxons  here,  as  well  as  their 
brethren  on  uie  continent,  that  leges  sold  memoria  et  usu 
retinebant  (b).  But  with  us,  at  present,  the  monuments 
and  evidences  of  our  legal  customs  are  contained  in  the 
records  of  the  several  courts  of  justice,  in  books  of  reports 
and  judicial  decisions,  and  in  the  treatises  of  learned  sages 
of  the  profession,  preserved  and  handed  down  to  us  from 

(a)  Cm.  de  B.  G.  Ub.  6,  c.  IS.  (b)  Spelm.  GI.  862. 
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[the  timeB  of  highest  antiquity.  However,  these  parts  of 
our  law  are  therefore  styled  leges  mm  scripUB^  because  their 
original  institution  and  authority  are  not  set  down  in 
writing,  as  acts  of  parliament  are ;  but  they  receive  their 
binding  power,  and  the  force  of  laws,  by  long  and  im- 
memorial usage,  and  by  their  universal  reception  through- 
out the  kingdom.  In  like  manner  as  Aulus  Gellius 
defines  the  jus  turn  scriptum  to  be  that  which  is  "  tacito  et 
UUieraio  haminum  consensu  et  maribus  expressum.^ 

Our  antient  lawyers,  and  particularly  Fortescue  (c), 
insist  with  abundance  of  warmth,  that  these  customs  are 
as  old  as  the  primitive  Britons,  and  continued  down, 
through  the  several  mutations  of  government  and  inha- 
bitants, to  the  present  time,  unchanged  and  unadulterated. 
This  may  be  the  case  as  to  some ;  but  in  general,  as  Mr. 
Selden  in  his  notes  observes,  this  assertion  must  be  under- 
stood with  many  grains  of  allowance ;  and  ought  only  to 
signify,  as  the  truth  seems  to  be,  that  there  never  was  any 
formal  exchange  of  one  system  of  laws  for  another;  though 
doubtless  the  Romans,  the  Picts,  the  Saxons,  the  Danes, 
and  the  Normans,  must  have  insensibly  introduced  and 
incorporated  many  of  their  own  customs  with  those  that 
were  before  established;  thereby,  in  all  probability,  im- 
proving the  texture  and  wisdom  of  the  whole  by  the  accu- 
mulated wisdom  of  divers  particular  countries.  Chir  laws, 
saith  Lord  Bacon  (d),  are  mixed  as  our  language ;  and  as 
our  language  is  so  much  the  richer,  the  laws  are  the  more 
complete.] 

And  indeed  our  early  historians  do  positively  assure  us, 
that  our  body  of  laws  is  of  this  compounded  nature.  For 
they  tell  us,  and  their  statement  is  adopted  by  Black- 
stone  (e),  that  in  the  time  of  Alfred  the  local  customs  of 
the  several  provinces  of  the  kingdom  were  grown  so 
various,  that  he  found  it  expedient  to  compile  a  Dom-hoc 
or  Liber  Judiciatis,  digesting  them  into  one  uniform  code 

(c)  C.  17.  (e)  1  BL  Com.  64. 

(tf }  See  his  proposals  for  a  digest. 
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of  laws  for  the  general  use  of  the  whole  kingdom :  and 
this  book  is  said  by  Blackstone  to  have  been  extant  so  late 
as  the  reign  of  king  Edward  the  fourth,  but  to  have  been 
since  lost ;  and  it  is  thought  by  that  commentator  to  have 
contained  the  principal  maxims  of  the  common  law,  the 
penalties  for  misdemeanors,  and  the  forms  of  judicial 
proceedings  (/). 

It  is  &rther  the  opinion  of  Blackstone  that  the  irruption 
and  establishment  of  the  Danes  in  England,  which  followed 
soon  after,  introduced  new  customs,  and  caused  this  code  of 
Alfred  in  many  provinces  to  isJl  into  disuse,  or  at  least  to 
be  mixed  and  debased  with  other  laws  of  a  coarser  alloy ; 
so  that  about  the  beginning  of  the  eleventh  century,  there 
were  three  principal  systemd  of  laws  prevailing  in  different 
districts  (g):  1.  The  Mercen-Lagey  or  Mercian  laws,  which 
were  observed  in  many  of  the  midland  counties,  and  those 
bordering  on  the  principality  of  Wales,  the  retreat  of  the 
antient  Britons;  and  which  Blackstone  conceives  there- 
fore to  have  been  very  probably  intermixed  with  the 
British  or  Druidical  customs.  2.  The  West-Saxon  LagCy 
or  laws  of  the  West  Saxons,  which  obtained  in  the  coun- 
ties to  the  south  and  west  of  the  island,  from  Kent  to 
Devonshire,  which  he  supposes  to  have  been  much  the 
same  with  the  laws  of  Alfred  above  mentioned ;  being  the 
municipal  law  of  the  far  most  considerable  part  of  his 
dominions,  and  particularly  including  Berkshire,  the  seat 
of  his  peculiar  residence.  3.  The  Dane-Lage^  or  Danish 
law,  which  was  principally  maintained  in  the  rest  of  the 


(/)  In  the  opinion  of  Mr.  Hal- 
lam  (Midd.  Ages,  vol.  ii.  p.  402, 
7th  ed.)  there  is  no  sufficient  proof 
that  Alfred  "  compiled  a  dom-boc, 
or  general  code  for  the  government 
of  his  kingdom."  Turner  (in  his 
Hist.  Ang.  Sax.  vol.  ii.  p.  149,  6th 
ed.)  considers  the  Dom-boc  as  the 
same  with  the  laws  of  Alfred,  in 
the  Leges  Anglo-Sax.  published 
by  Wilkins.     A  document,  called 


"  /itfred^s  Doomt"  was  printed  by 
the  Record  Commissioners  in  1840, 
but  Sir  F.  Palgrave  remarks  (Rise» 
&c.  of  the  British  Commonwealth, 
c.  11,)  that  it  is  insufficient  to  sup- 
port the  assertions  of  Blackstone  as  to 
Alfred's  achievements  as  a  law  com- 
piler. 

{g)  Tor  this  Blackstone  cites  Sir 
M.  Hale,  Hist  C.  L.  c  3. 
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midland  counties,  and  also  on  the  eastern  coast,  (the  part 
most  exposed  to  the  visits  of  the  Danes,)  the  very  northern 
provinces  being  at  that  time  under  a  distinct  government. 

Out  of  these  three  systems  of  laws,  Blackstone  states, 
upon  the  authority  of  Roger  Hoveden  (A)  and  Kanulphus 
Cestrensis  (t),  that  king  Edward  the  Confessor  extracted 
one  uniform  law,  or  digest  of  laws,  to  be  observed  through- 
out the  whole  kingdom ;  though  the  work  had  also  been 
projected  and  begun  by  his  grandfather  king  Edgar.  And 
he  remarks  in  confirmation  of  this  statement,  that  a  general 
dis^est  of  the  same  nature  has  been  constantly  found  expe- 
dient,  and  therefore  put  in  pmctice  by  other  great  natiols, 
which  were  formed  from  an  assembkge  of  little  provinces 
governed  by  peculiar  customs ;  as  in  Portugal,  under  king 
Edward,  about  the  beginning  of  the  fifteenth  century  (A); 
in  Spain,  under  Alonzo  the  tenth,  who,  about  the  year 
1250,  executed  the  plan  of  his  father  St.  Ferdinand,  and 
collected  all  the  provincial  customs  into  one  uniform  law, 
n  the  celebrated  code  entitled  Lets  Partidas  (/) ;  and  in 
Sweden,  about  the  same  asra,  when  a  universal  body  of 
common  law  was  compiled  out  of  the  particular  customs 
established  by  the  laghman  of  every  province,  and  entitled 
the  lancTs  laghy  being  analogous  to  the  common  law  of 
England  (m).  However,  in  his  opinion,  these  undertak- 
ings of  king  Edgar  and  Edward  the  Confessor  were  pro- 
bably no  more  than  a  new  edition,  or  fresh  promulgation 
of  Alfred's  code  or  Dom-boc,  with  such  additions  and  im- 
provements as  the  experience  of  a  century  and  a  half  had 
suggested ;  for  Alfred,  as  he  remarks,  is  generally  styled 
by  the  same  historians  the  legum  Anglicanarum  conditor, 
as  Edward  the  Confessor  is  the  restitutor. 

But  whatever  may  be  thought  of  these  points  of  legal 
history  or  tradition,  there  can  be  no  doubt  that,  under  the 
first  princes  of  the  Norman  line,  our  ancestors  were  en- 


(h)  In  Hen.  TI. 

(i)  In  Edw.  Confessor. 

(Ar)  Mod.  Un.  Hist.  xxii.  135. 


(/)  Mod.  Un.  Hist.  XX.  211. 
(m)  /fritf.xxxiii.  21,58. 
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gaged  in  a  frequent  strn^Ie  to  maintain  certain  institu- 
tions  known  bj  the  appellation  of  the  ^^laws  of  Edward 
the  Confessor/'  and  which  would  seem  to  have  been  a 
body  of  laws  or  customs  observed  (though  not  first  esta* 
blished)  in  the  reign  of  that  monarch(n);  and  it  is  certain 
that  the  Norman  princes  made  firequent  engagements  to 
restore  and  maintain  these  laws  as  the  most  popular  act 
ihey  could  do^  when  pressed  by]  foreign  emei^ncies  or 
domestic  discontents.  Nor  is  it  unreasonable  to  believe 
that  these,  or  some  other  remains  of  the  law  established  in 
tMs  coimtiy  before  the  Conquest,  gave  rise  (in  part  at 
least)  to  that  collection  of  maxims  and  customs  which  is 
now  known  by  the  name  of  the  common  law(o);  a  name 
either  given  to  it  in  contradistinction  to  other  laws  ^  as 
the  statute  law,  the  civil  law,  the  law  merchant,  and  the 
like — or  more  probably,  as  a  law  common  to  all  the  reahn. 
To  aesign  however  to  the  common  bwno  other  original 
than  this,  would  be  to  take  an  imperfect  and  erroneous 
view  of  the  subject.  Our  system  of  tenures  was  chiefly 
constructed,  if  not  first  foimded,  by  the  Norman  con- 
queror (p);  our  judicial  forms  and  pleadings,  while  ihey 
have  nothing  in  common  with  the  Anglo-Saxon  style,  are 
in  striking  conformity  with  the  Norman  (7);  and  it  has 
been  remarked  with  great  truth,  that  the  general  language 


(»)  The  lawi  so  called,  conuined 
in  Lambard  and  Wilkins,  are  con- 
•idered  aa  spurioaa.  See  Hallam'a 
Midd.  Agea,  ▼ol.  ii.  p.  444,  7th  edit. 

(o)  That  moch  of  our  common 
law  waa  in  force  in  this  ialand 
before  the  Conquest  is  maintained 
both  by  Hale  and  Blackitone.  And 
the  historian  of  the  Middle  Ages, 
though  inclined  in  general  to  ascribe 
our  common  law  to  a  date  not  much 
antecedent  to  the  publication  of 
OlanriUe  (temp.  Hen.  2),  yet  ad- 
mita  that  '*  aome  features  of  it  may 
"  be  diatinguiahable  in  Saxon  times.'* 


Hallam's  Midd.  Ages,ToL  ii.pp.466» 
468,  7th  edit.  Mr.  Spence,  also,  in 
his  HUiory  rf  tkg  Equitabie  JwritdiC' 
Horn  tf  th€  Ctmri  rf  Chatteery,  insists 
that  the  moat  important  part  of  our 
common  law  was  a  legacy  from  the 
Romans. 

(p)  2  BL  Com.  48 1  Henry,  Hist, 
of  Eng.  vol.yi.  pp.  10, 18;  Reeves's 
Hist  Eng.  Law,  vol.  1,  p.  28,  8rd 
edit. ;  Hallam,  ubi  sup.  p.  408. 

(q)  Some  information  on  this  sub- 
ject may  be  found  in  the  Notes  to 
Stephen  on  Pleading,  6th  edit,  1860. 


46 


INTBODUCTION". 


of  our  jurlspnidence  and  its  terms  of  art  are  exdiuiyelj  of 
French  extraction  (r).  We  cannot  hesitate  therefore  to 
recognise  in  the  antient  law  of  Normandj  another  parent 
of  the  common  law>  and  one  fiom  which  it  has  inherited 
some  of  its  most  remarkable  features  («). 

But  though  these  are  the  noost  likdiy  foundation  of  this 
collection  of  maxims  and  customs,  jet  [the  mAYiimt^  and 
customs,  so  collected,  are  of  higher  antiquity  than  memory 
or  history  can  reach(^):  nothing  being  more  difficult  than 
to  ascertain  the  precise  heffw^ng  and  first  spring  of  an 
antient  and  long  established  custom.  Whence  it  is  that, 
in  our  law,  the  goodness  of  a  custom  depends  upon  its 
haying  been  used  time  out  of  mind;  or,  in  the  solemnity 
of  our  legal  phrase,  ^'time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,'^  a  phrase  which  refers, 
however  (it  is  to  be  obserred)  in  our  law  to  a  fixed  era, 
and  means  that  the  custom  must  appear(for  anything  that 
can  be  proved  to  the  contrary)  to  have  been  in  use  before 
the  commencement  of  the  reign  of  Richard  the  first  (ti). 
[This  it  is  that  gives  it  its  weight  and  authority;  and  of 
this  nature  are  the  maxims  and  customs  which  compose 
the  common  kw,  or  lex  nan  gcripta,  of  this  kingdom. 

This  unwritten  or  common  law  is  properly  distinguish- 


(r)  **  Omnia  voeabuJa,  qua  voeahu!a 
artU  dieuniur,  quilnuque  hodie  in/oro 
AngU  uimturf  OalUea  tunt ;  nikilqmt 
€um  Stuomiea  lingua  habeni  qffintJ' 
—-Crag.  Jut  Feud.  lib.  i.  i.  7* 

(«)  The  similarity  of  the  English 
and  Norman  Laws  is  strongly  illus- 
trated by  a  comparison  of  the  Grand 
Coustumier  of  Normandy  (compiled 
as  late  as  Ric  I.  and  probably  later), 
with  our  GlanTille,  who  wrote  in  the 
reign  of  Hen.  II.  This  sulject  is 
discussed  by  Hale  in  Hist  C.  L.  c.  6, 
who»  jealous  for  the  originality  of 
the  English  law,  argues  from  the  pos- 
teriority in  date  of  the  Grand  Cous- 
tumier, that,  in  most  of  the  particu- 


lars where  the  conformity  is  to  be 
traced,  the  merit  of  the  first  intro- 
duction presumably  belongs  to  Eng- 
land,  though  he  admits  the  reason- 
ableness of  assigning  it  in  others  to 
Normandy.  It  does  not  however 
seem  very  material  in  which  of  the 
two  countries  they  were  first  esta- 
blished. They  hare  at  all  events  no 
resemblance  to  the  Anglo-Saxon  in- 
stitutions, and  are  evidently  due  to 
lawyers  of  the  Norman  SchooL 

(0  Hale,  Hist  C.  L.  c.  8. 

(«)  See  the  preamble  to  stat  2  & 
8  W.  4,  c.  71  i  Co.  Lit  116  a ;  Jeiw 
kins  V.  Harvey,  5  Tyrw.  826. 
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[able  into  three  kinds:  L  General  customs;  which  are  the 
uniyersal  rule  of  the  whole  kingdom,  and  form  the  ^^  com- 
mon law/'  in  its  stricter  and  more  usual  signification. 
II.  Particular  customs;  which  aflfect  only  the  inhabitants 
of  particular  districts.  III.  Certain  particular  laws; 
which,  bj  custom,  are  adopted  and  used  by  some  par- 
ticular courts,  of  pretty  general  and  extensive  jurisdiction. 

I.  As  to  general  customs,  or  the  common  law,  properly 
so  called ;  this  is  that  law  by  which  proceedings  and  de- 
terminations in  the  ordinary  courts  of  justice  are  princi- 
pally guided  and  directed ;  this,  fer  the  most  part,  settles 
the  course  in  which  lands  descend  by  inheritance;  the 
manner  and  form  of  acquiriBg  and  tranrferring  property ; 
the  solemnities  and  obligations  of  contracts ;  the  rules  of 
expounding  wills,  deeds,  and  acts  of  parliament;  the 
respective  remedies  of  civil  injnries;  and  an  infinite  num- 
her  of  minuter  particulars,  which  diffuse  themselves  as 
extensively  as  the  ordinary  distribution  of  common  justice 
requires  (x).  Thus,  for  example,  that  there  shall  be  four 
superior  courts  of  record,  the  Chancery,  the  Queen's 
Bench,  the  Common  Pleas,  and  the  Exchequer; — that 
the  eldest  son  alone  is  heir  to  his  ancestor ; — that  a  deed 
is  of  no  validity  unless  sealed  and  delivered ; — ^that  wills 
shall  be  construed  more  favourably,  and  deeds  more 
strictly ; — ^that  money  lent  upon  bond  is  recoverable  by 
action  of  debt ;— all  these  are  doctrines  that  are  not  set 
down  in  any  written  statute  or  ordinance,  but  depend 
merely  upon  immemorial  usage,  that  is,  iqion  common 
law,  fer  their  support 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations :  1.  Established  customs;  such  as 
that,  where  there  are  three  brothers,  the  eldest  brother 
shall  be  heir  to  the  second,  in  exclusion  of  the  youngest : 
and  2.  Established  rules  and  maxims ;  as, ''  that  the  king 
can  do  no  wrong,"  "  that  no  man  shall  be  bound  to  accuse 

(jr)  Hale's  HUt  C.  L.  c.  2. 
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[himself^'*  and  the  like.  But  these  appear  to  be  one  and 
the  same  thing.  For  the  authority  of  these  maxims  rests 
entirely  upon  general  reception  and  usage :  and  the  only 
method  of  proving,  that  this  or  that  maxim  is  a  rule  of 
the  common  law^  is  by  showing  that  it  hath  been  always 
the  custom  to  observe  it. 

But  here  a  very  natural,  and  very  material,  question 
arises :  how  are  these  general  customs  or  maxims  to  be 
known,  and  by  whom  is  their  validity  to  be  determined? 
The  answer  is,  by  the  judges  in  the  several  courts  of 
justice.  They  are  the  depositaries  of  the  laws ;  the  living 
oracles,  who  must  decide  in  all  cases  of  doubt,  and  who 
are  bound  by  an  oath  to  decide  according  to  the  law  of 
the  land.  The  knowledge  of  that  law  is  derived  from  ex- 
perience and  study ;  from  the  ''  viffinti  annorum  lucuhra^ 
iiones^^  which  Fortescue  mentions  (y) ;  and  from  being 
long  personally  accustomed  to  the  judicial  decisions  of 
their  predecessors.  And  indeed  these  judicial  decisions 
are  the  principal  and  most  authoritative  evidence,  that  can 
be  given,  of  the  existence  of  such  a  general  custom  as 
shall  form  a  part  of  the  common  law.  The  judgment 
itedf,  and  aU  the  proceedinga  previous  thereto,  are  care- 
fully  registered  and  preserved,  under  the  name  oi  records ^ 
in  public  repositories  set  apart  for  that  particular  pur- 
pose {z) ;  and  to  them  frequent  recourse  is  had,  when  any 
critical  question  arises,  in  the  determination  of  which 
former  precedents  may  give  light  or  assistance.  And 
therefore,  even  so  early  as  the  Conquest,  we  find  the 
''  prcBteritortiM  memaria  eventorum  "  reckoned  up  as  one  of 
the  chief  qualifications  of  those,  who  were  held  to  be 
'^  kgihus  patruB  optime  insHtuti  (a),"]  while  at  the  same 
time  it  has  been  uniformly  considered  to  be  the  duty  of 

(y)  Cap.  8.  are  now  in  general  placed  under  the 

(s)  Aa  to  records,  see  Co.  Lit.  superintendence  of  the  Master  of  the 

260  a,  and  the   note  by  Mr.  Har-  Rolls  forthe  time  being,  and  a  public 

greave.     By  stat.  1  &  2  Vict  c.  94,  Record  OfBce  has  been  established, 
tiie  public  records  of  the  kingdom         (a)  Seld.  Review  of  Tith.  c.  8. 
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those  wlio  administer  the  law,  to  conform  to  the  precedents 
thus  established.  For  the  scale  of  justice  is  not  intended 
to  [waver  with  every  new  judge's  opinion,  (which  would 
be  productive  of  intolerable  inconvenience),]  but  when  in 
any  case  the  law  has  been  solemnly  declared  and  deter- 
mined, what  before  was  uncertain,  and  perhaps  indifferent, 
is  now  become  a  permanent  rule,  which  it  is  not  in  the 
breast  of  any  subsequent  judge  to  alter  or  vary  from,  ac- 
cording to  his  private  sentiments:  he  being  sworn  to 
determine,  not  according  to  his  own  private  judgment, 
but  according  to  the  known  laws  and  customs  of  the  land ; 
[not  delegated  to  pronounce  a  new  law,  but  to  maintain 
and  expound  the  old  one.]  Yet  a  single  determination  is 
not  sufficient  to  establish  an  inflexible  rule — more  particu- 
larly where  it  is  opposed  to  reason  or  natural  justice. 
[But  even  in  such  cases  the  subsequent  judges  do  not 
pretend  to  make  a  new  law,  but  to  vindicate  the  old  one 
from  misrepresentation.  For  if  it  be  foimd  that  the  former 
decision  is  manifestly  absurd  or  unjust,  it  is  declared,  not 
that  such  a  sentence  was  bcid  law,  but  that  it  was  not  law  ; 
that  is,  that  it  is  not  the  established  custom  of  the  reahn, 
as  has  been  erroneously  determined.]  And  here  we  may 
observe  that  our  lawyers  have  been  always  copious  in  their 
encomiums  on  the  reason  of  the  common  law;  their 
doctrine  being  [that  the  law  is  the  perfection  of  reason, 
that  it  always  intends  to  conform  thereto,  and  that  what  is 
not  reason  is  not  law.]  In  accordance  with  which,  a  pre- 
sumption always  obtains  in  &vour  of  an  antient  and  esta- 
blished rule,  the  reason  of  which  cannot  at  this  distance  of 
time  be  precisely  assigned,  that  it  is  really  founded  on  just 
and  solid  views.  And  in  &ct  [it  hath  been  an  antient 
observation  in  the  laws  of  England,  that  whenever  a  stand- 
ing rule  of  law,  of  which  the  reason  perhaps  could  not  be 
remembered  or  discerned,  hath  been  wantonly  broken  in 
upon  by  statutes  or  new  resolutions,  the  wisdom  of  the 
rule  hath  in  the  end  appeared  from,  the  inconveniences 

that  have  followed  the  innovation.] 

VOL.  L  E 
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It  is  to  be  observed,  however,  that  many  specific  ques- 
tions are  peipetnally  occurring,  in  which  .the  rule  of  the 
conunon  law  does  not  happen  to  be  fixed  by  any  known 
decision,  and  that  these  are  disposed  of  by  the  judges  in 
the  manner  that  they  think  most  conformable  to  the  re- 
ceived rule  in  other  analogous  cases,  or  if  there  be  no  such 
analogy  to  guide  them,  then  according  to  the  natural 
reason  of  the  thing;  though  (in  deference  to  the  principle 
already  referred  to,  that  the  opinion  of  the  judge  is  not  to 
make  the  law,  but  only  to  ascertain  it),  their  determination 
always  purports  to  be  declaratoiy  of  what  the  law  is,  and 
not  of  what  it  ayght  to  be.  It  is  obvious  that,  owing  to 
the  infinite  variety  of  combinations  in  human  affidrs,  ques- 
tions of  this  novel  description  must  firequently  arise  under 
every  system  of  jurisprudence,  with  whatever  prospective 
sagacity  it  may  attempt  to  guard  against  them, — ^as  in 
cases  which  turn  on  the  exposition  of  the  meaning  of 
particular  clauses  in  deeds  or  wills ;  and  it  is  remarked 
by  Sir  Matthew  Hale  (ft)  that  they  are  much  better  dealt 
with  by  a  judge,  than  they  could  be  by  a  merely  learned 
or  wise  man  not  belonging  to  the  profession  of  the  law, 
who  might  be  incompetent  to  understand  even  the 
technical  terms  employed  in  the  instrument  to  be  ex- 
pounded, and  at  all  events  would  be  unable  to  reason  fix>m 
analogy  to  other  decided  cases.  To  which  it  may  be 
added,  that  even  in  such  of  those  questions  as  depend  on 
reason  only,  the  habit  of  solving  them  has  an  obvious 
tendency  to  improve  the  &culty,  and  to  give  the  judge  a 
great  advantage  over  any  person  possessed  of  the  same 
natural  abilities,  but  not  accustomed  to  exercise  them  in 
the  same  manner. 

The  decisions  of  courts,  being  the  best  evidence  of  what 
the  common  law  is,  are  [held  in  the  highest  regard,  and  are 
BOt  only  preserved  as  authentic  records  in  the  treasuries 
q£  the  several  courts,  but  are  handed  out  to  public  view 
in  the  numerous  volumes  of  RepcrU  which  fiimish  the 

(6)  Hilt.  C.  L.  c.  4. 
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[lawyer's  library.  These  reports  are  liistories  of  the  several 
cases^  with  a  short  sninmary  of  the  proceedings,  which  are 
preserved  at  large  in  the  record ;  the  arguments  on  both 
sides  and  the  reasons  the  court  gave  for  its  judgment ; 
taken  down  in  short  notes  by  petrsons  present  at  the  deter- 
mination. And  these  serve  as  indexes  to,  and  also  to 
explain,  the  records ;  which  always,  in  matters  of  conse- 
quence and  nicety,  the  judges  direct  to  be  searched.  The 
Beports  are  extant  in  a  regular  series  from  the  reign  of 
King  Edward  the  second  to  that  of  Henry  the  eighth 
inclusive ;  and  were  taken  by  the  prothonotaries,  or  chief 
scribes  of  the  court,  at  the  expense  of  the  crown,  and  pub- 
lished annnaUy ;  whence  they  are  known  under  the  deno- 
mination of  the  Year  Books.']  In  the  reign  of  the  latter 
monarch,  however,  this  smes  closed;  and  though  after- 
wards king  James  the  first,  at  the  instance  of  Lord  Bacon, 
appointed  two  reporters  with  a  handsome  stipend  to  perform 
the  same  duty  (c),  that  institution  was  soon  neglected  («?); 
and  £rom  the  reign  of  Henry  the  eighth  to  the  present 
time  the  task  of  comnmnicating  to  the  public  the  decisions 
of  the  courts  has  been  exeeuted  by  private  hands.  [Some 
of  the  most  valuable  of  the  antient  reports]  which  were 
thus  executed  [are  those  published  by  Lord  Chief  Justice 
Coke(«);  a  man  of  infinite  learning  in  his  profession, 
though  not  a  little  infected  with  the  pedantry  and  quaint- 
ness  of  the  times  he  lived  in,  which  appear  strongly  in  all 
his  works.  However,  his  writings  are  so  highly  esteemed, 
that  they  are  generally  cited  without  the  author's  name  (/)•] 

(c)  See  Lord  Bacon's  proposition  came  to  a  resolution  to  grant  licences 

for  amending  the  laws  of  England.  no  longer. 

{d)  1  Bla.  Com.  p.  72.     In  James  (e)  The  first  eleyen  parts  only 

the    second's    time    an    order  was  were  published  in  his  life  time,  at 

issued  to  the  Stationers'  Company  various  periods  between  1600  and 

to  the  effect  that  all  books  concern-  1615 ;    the  twelfth   and  thirteenth 

ing  the  common  laws  of  the  realm  being  posthumous, 

were  to  be   liamed  by  the  Lord  (/)  His  reports,  for  instance,  are 

Chancellor  or  the  judges  or  one  of  styled,  mt'  i{ox^  "  the  Reports," 

them.    See  1  Ld.  Raym.  537  ;  Burr,  and,  in  quoting  them,  we  usually  say, 

pref.     But  the  judges  afterwards  1  or  2  Rep.  not  1  or  2  Coke's  Rep.  as 

e2 
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He  had  been  preceded  as  a  reporter  by  Dyer  and  Plowden, 
both  lawyers  of  the  highest  eminence :  of  his  successors, 
(too  numerous,  especially  in  our  own  days,  for  distinct 
notice,)  we  will  only  mention  the  more  antient  and  distin- 
guished names  of  Hobart,  Croke,  Yelyerton,  Saunders  (^), 
Yaughan  and  Levinz. 

[Besides  these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students 
of  the  common  law.]  Such  are  Glanville  and  Bracton, 
who  in  the  reigns  of  Henry  the  second  and  Henry  the 
third  respectively  wrote  treatises  on  the  Laws  of  England; 
the  author  of  Fleta  (A),  who  composed  a  work  on  the  same 
subject  in  the  time  of  Edward  the  first ;  the  author  of  the 
Mirror,  a  work  generally  ascribed  to  the  reign  of  Edward 
the  second  (t);  Fortescue,  who  wrote  De  Laudibus  Legum 

in  citing  other  authon.    The  reports     the  title  of  the  work  derived  from  iu 


of  Judge  Croke  are  alio  cited  in  a 
peculiar  manner,  by  the  namea  of 
thoae  princes,  in  whose  reigns  the 
cases  reported  in  his  three  yolumea 
were  determined  ;  vts.  Queen  Eliza- 
beth, King  James  and  King  Charles 
the  first ;  as  well  as  by  the  number 
of  each  volume.  For  sometimes  we 
call  them  1,  2  and  8  Cro.,  but  more 
commonly  Cra  Eliz.,  Cro.  Jac.  and 
Cro.  Car. 

(g)  The  reports  of  Saunders  were 
edited  in  1799  by  Mr.  Serjeant  Wil. 
liams,  a  profound  lawyer,  who  ap- 
pended to  them  notes  (or  rather  legal 
dissertations)  of  a  very  instructive 
character.  His  edition  was  after- 
wards republished  by  Sir  John  PaU 
teson  and  Mr.  Justice  Williams 
(then  both  at  the  bar)  as  joint  edi- 
tors, and  still  more  recently  by  Mr. 
Juatice  Williams  alone  (before  his 
elevation  to  the  bench);  and  these 
editors  have  added  excellent  anno- 
tations of  their  own  to  the  former 
stock. 

(A)  The  author  b  unknown ;  and 


being  written  during  his  confine- 
ment in  the  Fleet  prison.  Reeves's 
Hist.  Eng.  Law,  vol.  ii.  p.  280.  The 
work  of  Reeves  Just  refeired  to  (a 
production  of  our  own  times)  is  it- 
self of  high  character,  but  less  read 
perhaps  than  it  deserves.  Though 
its  method  is  somewhat  dry,  its  re- 
search and  accuracy  are  exemplary ; 
and  a  continuation  of  it  to  the  pre- 
sent day  (if  executed  with  equal 
ability)  would  be  of  great  service  to 
every  student  of  law  or  constitu- 
tional history. 

(t)  The  authorship  and  even  the 
date  of  this  treatise,  "  The  Mirror  of 
Justices,"  is  uncertain.  Some  have 
pronounced  it  older  than  the  Con- 
quest, but  it  bears  internal  evidence 
of  at  least  having  been  adapted  to 
the  time  of  Edward  the  second.  See 
Reeves's  Hist  Eng.  Law,  voL  ii.  p. 
8£8.  It  is  stated  by  Turner  (Hist 
Ang.  Sax.  b.  i.  c  8)  to  have  been 
written  by  Andrew  Home,  temp. 
Edw:2. 
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Angliae  in  the  reign  of  Heniy  the  sixth ;  St  German^who 
composed  the  treatise  on  the  grounds  of  the  laws  of  Eng- 
land called  the  Doctor  and  Student^  in  the  reign  of  Henry 
the  eighth ;  Staundforde,  whose  work  on  the  criminal  law 
was  published  about  the  time  of  Philip  and  Mary,  and  who 
was  followed  in  that  track  by  Hale  and  Hawkins  early  in 
the  last  century ;  the  author  of  Sheppard's  Touchstone  {k), 
who  wrote  on  conveyances  in  the  reign  of  James  the  first ; 
Fitzherbert,  Brooke  and  RoUe,  who  published  abridgments 
or  digests  of  the  different  titles  of  the  law  in  the  reigns  of 
Henry  the  eighth,  Elizabeth,  and  Charles  the  second 
respectively,  and  whom  Yiner,  Comyns  and  Bacon  have 
since  succeeded  (/) ;  and  Gilbert,  among  whose  valuable 
works  (the  productions  of  the  last  century),  we  shall  only 
mention  the  treatises  on  tenures  and  on  iises  and  trusts  (m). 
These  and  many  other  methodical  writers  are  of  high  and 
intrinsic  authority  in  the  courts  of  justice ;  but  none  of  the 
class  shines  so  conspicuously  as  the  learned  judge  before 
mentioned.  Sir  Edward  Coke,  who  in  the  year  1628  (n) 
[published  four  volumes  of  Institutes,  as  he  is  pleased  to 
call  them,  though  they  have  little  of  the  institutional 
method  to  warrant  such  a  title.  The  first  volume  is  a 
very  extensive  comment  upon  a  little  excellent  treatise 
of  tenures,  compiled  by  Judge  Littleton  in  the  reign  of 
Edward  the  fourth.  This  comment  is  a  rich  mine  of 
valuable  common  law  learning,  collected  and  heaped  to- 
gether firom  the  antient  reports  and  year  books,  but  greatly 
defective  in  method  (o).     The  second  volume  is  a  comment 

(k)  The  work  has  been  attributed  and  useful  character.    As  to  his  trea- 

to   Doderidge,   a   judge    of  great  tise  on  tenures,  see  Butler's   Pref. 

eminence.    See  Pre£  to  Hilliard's  to  Cp.  Litt* 
edition.  (»)  Butler's  Preface  to  Ca  Litt, 

(/)  See  Mr.  Hargrave's  eulogium  where   the  reader   will  find  some 

on  Viner's  Abridgment,  and  Comyns'  valuable  obsenrations  on  the  cele- 

Digest,  Co.  Litt  9  a,  n.  (S),  17  a,  brated  commentary  on  Littleton,  of 

n.  (1).  which  the  First  Institute  consists, 

(si)  Chief  Baron  Gilbert's  trea-  and  also  on  the  original  work  of 

tises  were  all  published  after  the  Littleton. 

author's  death,  and  in  an  unfinished         (o)  It  is  usually  cited  either  by  the 

state ;  but  they  are  of  a  most  learned  name  of  Co.  Litt  or  as  1  Inst. 
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[upon  majkj  old  acts  of  parliament^  without  any  sjrstematical 
order ;  the  third  a  more  methodical  treatise  of  the  pleas  of 
the  crown;  and  the  fourth  an  account  ofthesereral  species 
of  courts  (p). 

And  thus  much  for  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England^  which  is  general  immemorial 
custom^  or  common  law^  firom  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice ;  which  decisions  are  pre- 
served among  our  public  records^  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritatiye  writings 
ctf  the  yenerable  sages  of  the  law. 

The  Roman  law,  as  practised  in  the  times  of  its  liberty, 
paid  also  a  great  regard  to  custom ;  but  not  so  much  as 
our  law ;  it  on^  then  adopting  it,  when  the  written  law 
was  deficient,  though  the  reasons  alleged  in  the  Digest  (9) 
will  fully  justify  our  practice,  in  making  it  of  equal  autho- 
rity with,  when  it  is  not  contradicted  by,  the  written  law ; 
^*  for  sinc9  (says  JuUanus)  the  written  law  binds  us  for  no 
t^  other  reason  but  because  it  is  approved  by  the  judgment 
^*  of  the  people,  therefore  those  laws  which  the  people  haye 
*'*  approved  without  writing  ought  also  to  bind  eyery  body. 
^  For  where  is  the  difference,  whether  the  people  declare 
^*  their  assent  to  a  law  by  suffiiage,  or  by  a  uniform  course 
**  of  justing  accordingly  ?^] 

With  us,  indeed,  it  woidd  seem  that  the  statute  law  and 
the  common  law  both  flowed  originally  firom  the  same 
fountain  (r).  A  great  portion  at  least  of  the  latter  must  be 
referred  to  some  positiye  enactment  of  the  supreme  power 
in  the  country,  though  not  now  to  be  found  pf  record. 

II,  [The  second  branch  of  the  unwritten  laws  of  Eng- 

(p)  Theae  are  cited  aa  2,  3  or  4  Yentria,  4  Leonard,  1  Siderfin,  and 

Inat.  witkout  any  autkor'a  name  {  an  tlie  like, 

honorary  dietinction,  which,  aa  we  (g)  Ft  1,  8,  92. 

before  observed,  ia  paid  to  the  worka  (r)  Per  Wilmot,  C.  J.,  Collina  v. 

of  no  other  writer;  the  generality  of  Blantem,  2  Wila.  361 ;  Hale'a  Hiat 

reporta  and  other  tracta  being  quoted  C.  L.  c.  4. 
in  the  name  of  the  compiler,  aa  2 
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[land  are  particular  customs,  or  laws,  which  aflfect  onlj  the 
inhabitants  of  particular  districts  («):]  and  these  it  is  usual 
to  designate  by  the  word  customs  taken  per  se  ;  which  suf- 
ficiently distinguishes  them  from  the  general  customs  of 
which  we  spoke  before. 

These  particular  customs,  or  some  of  them,  are  probably 
the  remains  of  a  mtdtitude  of  local  customs^  prcTailing, 
some  in  one  part  and  some  in  another,  over  the  whole  of 
England,  while  it  was  broken  into  distinct  dominions,  and 
out  of  which,  after  it  became  a  single  kingdom,  one  com- 
mon law  was  collected  and  made  applicable  to  &e  realm 
at  large ;  each  district  mutually  sacrificing  some  of  its  own 
special  usages,  in  order  that  the  whole  kingdom  miehi 
^thebTektof  ^e  same  muform  andnnrW^ 
of  laws ;  but,  for  reasons  now  long  forgotten,  particular 
counties,  cities,  towns,  manors,  and  lordships,  were  in-* 
dulged  with  the  priyilege  of  abiding  by  their  own  customs, 
in  contradistinction  to  the  rest  of  the  nation  at  large, 
which  priyilege  is  confirmed  to  them  by  scTcral  acts  of 
parliament  {t). 

[Such  is  the  custom  (^  gavelkind  in  Kent,  and  some 
other  parts  of  the  kingdom  (te),  (though  perhaps  it  waa 
also  general  until  the  JNorman  conquest,)  which  ordains, 
among  other  things,  that  not  the  eldest  son  only  of  the 
fiither  succeeds  to  his  inheritance,  but  all  the  sons  alike : 
and  that,  though  the  ancestor  be  attainted  and  hanged,  yet 
the  heir  shall  succeed  to  his  estates,  without  any  escheat 
to  the  lord. — Such  is  the  custom  that  prevails  in  divers 
antient  boroughs,  and  therefore  called  boroughrEngtishf 
that  the  youngest  son  shall  inherit  the  estate,  in  preference 
to  all  his  elder  brothers.  Such  is  the  custom  in  other 
boroughs  that  a  widow  shall  be  entitled,  for  her  dower,  to 
all  her  husband's  lands ;  whereas,  at  the  common  law,  she 
shall  be  endowed  of  one  third  part  only.     Such  also  are 

(«)  Co.  Litt.  110  b ;  vide  sup.  p.  47.      c.  1 ;  2  Hen.  4,  e.  1. 
(0  Mag.  Cart  9  Hen.  3,  c.  9 ;  1         (m)  Co.  Litt.  140  a. 
Edw.  S,  at.  3,  c.  9 ;  14  Edw.  3,  at.  1, 
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[the  special  and  particular  customs  of  manors,  of  which 
every  one  has  more  or  less,  and  which  bind  all  the  copy- 
hold and  customary  tenants  that  hold  of  the  said  manors. 
Such,  lastly,  are  many  particular  customs  within  the  city 
of  London,  with  regard  to  trade,  apprentices,  widows, 
orphans,  and  a  variety  of  other  matters.  All  thcBe  are 
contrary  to  the  general  law  of  the  land,  and  are  good  only 
by  special  usage ;  though  the  customs  of  London  are  also 
confirmed  by  act  of  parliament  (:r).] 

To  this  head  has  sometimes  been  referred  (y)  that  branch 
of  the  law  which  comprises  certain  rules  relative  to  bills  of 
exchange,  partnership,  and  other  mercantile  matters,  and 
which  is  generally  denominated  the  custom  of  merchants. 
As  its  character,  however,  is  not  local,  nor  its  obligation 
confined  to  a  particular  district,  it  cannot  with  propriety  be 
considered  as  a  custom  in  the  technical  sense  to  which  we 
now  refer  (^r).  It  is,  in  truth,  only  a  part  of  the  general 
law  of  England  (a) ;  and  it  is  distinguished  by  a  separate 
name,  only  because  it  applies,  to  the  particular  subjects  in 
question,  principles  different  fix)m  those  which  the  common 
law  ordinarily  recognizes,  and  because  these  principles  were 
engrafted  into  our  municipal  system  by  gradual  adoption 
from  the  kx  mercatoria{b),  or  general  body  of  Emropean 
usages  in  matters  relative  to  commerce. 

Upon  the  same  principle  we  must  exclude  firom  the 
technical  idea  of  a  custom  the  mere  usages  of  particular 
trades,  when  not  restrained  to  some  particular  limit  in 
point  of  place,  as  opposed  to  the  realm  at  large.  If  there 
be  any  such  usage  of  immemorial  observance,  and  authen- 

(ir)  See  the  City  of  London's  case,  Burr.  1226  ;  1  BL  Rep.  299,  S.  C. ; 

8  Rep.  126;  TheKingv.  Bagshaw,  2   Inst.   58;    Stone   v,  Rawlinson, 

Cro.  Car.  847  ;  see  also  Palling  on  Willes,  561.     See  also  Benson  v. 

the  Laws  and  Customs  of  London,  Chapman,  8  C.  B.  (N.  S.)  967,  m 

p.  2.   .  notit, 
(y)  1  BL  Com.  75.  (&)  The  kx  mereatoria,  or  law  mer- 
it) Co.  Litt.  115  b.  chant,  is  mentioned  in  some  of  our 
(a)  Per  Holt,  C.  J.,  Hussey  v.  earlier  statutes.     (See  27  Edw.  3, 

Jacob,  Ld.  Raym.  88  :  per  Forster,  st.  2,  c.  8,  19,  20.) 

J.,  Edie  V.  East  India  Company,  2 
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ticated  by  judicial  decision,  it  will  form,  according  to  our 
definitions,  part  of  the  general  law  of  England ;  if  there  be 
any  sanctioned  by  act  of  parliament,  it  will  constitute  part 
of  the  statute  law ;  but  for  the  rest,  the  want  of  any  pecu- 
liar locality  determines  them  to  be  no  customs,  and  they 
are  consequently  no  rules  of  law  at  all.  Yet  as  matters  of 
fact  they  often  fiJl  under  the  notice  of  our  courts  of  justice, 
and  are  very  necessary  to  be  considered ;  for  as  the  pre- 
valence of  any  certain  course  of  dealing  among  men  leads 
to  the  presumption  that  in  particular  instances  they  intend 
to  conform  to  it,  the  existence  of  such  usages  as  these  may 
often  bear  materially  or  even  conclusiyely  upon  the  ques- 
tion, whether  an  impUed  contract  to  a  given  effect  was 
entered  into  between  certain  parties,  and  also  upon  the 
question  in  what  sense  their  express  contract  in  certain 
cases  was  designed  to  be  understood. 

The  rules  relating  to  particular  customs  regard  either 
the  proof  of  their  existence,  or  their  allowance  as  good 
and  legal,  when  proved.  And  first  we  will  consider  the 
rules  of  proof. 

As  to  the  modes  of  descent  in  gavelkind,  and  borough- 
English,  the  law  takes  particular  notice  of  them(c);  and 
there  is  no  occasion  to  prove  that  such  customs  actually 
exist,  but  only  that  the  lands  in  question  are  subject 
thereto.  All  other  customs  must  be  particularly  pleaded  {d) ; 
and  as  well  the  existence  of  such  customs  must  be  shown; 
as  that  the  thing  in  dispute  is  within  the  custom  alleged. 
[The  trial  in  both  cases  (both  to  show  the  existence  of  the 
custom,  as,  **  that  in  the  manor  of  Dale  lands  shall  de- 
scend only  to  the  heirs  male,  and  never  to  the  heirs  fe- 
male;" and  also  to  show  ^'that  the  lands  in  question  are 
within  that  manor,")  is  by  a  jury  of  twelve  men,  and  not 
by  the  judges ;  except  the  same  particular  custom  has 
been  before  tried,  determined,  and  recorded  in  the  same 
court  (a). 

(e)  Co.  Litt.  175 ;  36  Hen.  6,  20  ;         {d)  Litt  8.  265. 
21 ;  tee  sUt  17  Edw.  2,Bt  l,c.l6.         (0  Dr.  and  St.  1,  10. 
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[The  customs  of  London  differ  from  all  others  in  point 
of  trial ;  for»  if  the  existence  of  the  custom  be  brought  in 
question,  it  shall  not  be  tried  by  a  jury,  but  bj  a  certificate 
from  the  lord  major  and  aldermen  hj  the  mouth  of  their 
recorder  (/) ;  unless  it  be  such  a  custom  as  the  cor- 
poration is  itself  interested  in — as  a  right  of  taking  toll 
— for  then  the  law  pennits  them  not  to  certify  on  their 
own  behalf  (^). 

When  a  custom  is  actually  proved  to  exist,  the  next  in- 
quiry is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  cus- 
tom it  ought  to  be  no  longer  used ;  ^^Malus  nsu$  abolendut 
M^*  is  an  established  maxim  of  the  law  (A).] 

As  to  the  validity  of  a  custom,  the  following  rules  are 
established:  1.  [It  must  have  been  used  so  long^  that  the 
menwry  of  man  runneth  not  to  the  contrary. "]  Upon  this 
subject,  however,  it  is  material  to  recollect  what  has  been 
before  laid  down,  that  the  time  of  memory  as  regards  the 
validity  oi  a  custom,  or  (as  it  is  sometimes  expressed)  the 
time  of  legal  memixry^  has  received  a  peculiar  technical 
limitation,  and  refers  to  so  remote  a  date  as  the  commence- 
ment of  the  reign  of  king  Richard  the  first  (t).  So  that  if 
an  usage  can  be  shown  to  have  first  commenced  at  any 
time  since  that  ^ra,  it  is  void  as  a  custom;  though  in  the 
absence  of  such  proof  its  observance  for  a  long  time,  and 
as  &r  back  as  the  evidence  reaches,  will  amount  to  pre- 
sumptive proof  of  its  having  p'evailed  during  the  whole 
period  of  legal  memory  (A).  It  is  important  also  to  re- 
mark on  the  other  hand,  that  this  principle,  by  which  a 
custom  is  required  to  be  inmiemorial,  is  materially  quali- 
fied in  many  cases  by  a  modem  statute,  2  &  3  WilL  IV, 
e.  71 ;  which,  as  to  customary  and  prescriptive  claims 
of  rights  to  be  exercised  over  the  land  of  other  persons, 

(/)  See  AppleCon  v»  Sloughton,  (g)  Day  v.  Savadge,  Hob.  86. 

Cro.   Car.    516  ;    see    Plummer  v,  (A)  Litt  §  212 ;  4  Inst  274. 

Bentham,  1  Burr.  248  ;  Blacquiere  (t)  Co.  Litt.  115a;  et  vide  sup. 

V.  Hawkins,  Doagl.  878 ;  Crosby  o.  p.  46. 

Hetherington,  4  Man.  &  Gr.  983;  (A:)Rexii  Jolliffe»  2  Bam.  ft  Cres. 

Westoby  v.  Day»  2  El),  ft  BL  605.  54. 
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(such  as  the  rights  of  common^  or  way^  or  the  ]lke>)  pro^ 
vides  that  they  shall  be  consideied  as  sufficiently  estar 
blished  by  aa  uninterrupted  enjoyment  as  of  right,  in  some 
cases  for  thirty,  in  others  for  twenty  years;  and  shall  not  be 
defeated  (where  such  enjoyment  can  be  proved)  by  showing 
that  they  commenced  within  the  time  of  legal  memory  (I). 

2.  [It  must  have  been  continued.  Any  interruption 
would  cause  a  temporary  ceasing :  the  reviyal  gives  it  a 
new  beginning,  which  wiU  be  within  time  of  memory,  and 
thereupon  the  custom  will  be  void.  But  this  must  be 
understood  with  regard  to  an  interruption  of  the  right ; 
for  an  interruption  of  the  possession  only  for  ten  or  twenty 
years,  wiU  not  destioy  the  custom  (m).  As  if  the  inhi^ 
bitants  of  a  parish  have  a  customary  right  of  watering 
their  cattle  at  a  certain  pool,  the  custom  is  not  destroyed 
though  they  do  not  use  it  for  ten  years;  it  only  becomes 
more  difficult  to  prove :  but  if  the  right  be  any  how  dis- 
continued for  a  day,  the  custom  is  quite  at  amend. 

3.  It  must  have  been  peaceable,  and  acquiesced  in ;  not 
subject  to  contention  and  dispute(ii).]  For  customs  seem 
to  derive  their  autiiority  from  their  allowance  at  some 
remote  period,  by  common  consent  (o):  and  where  the 
practice  or  usage  has  been  immemorially  disputed,  the 
evidence  of  this  consent  is  wanting. 

4.  [Customs  must  be  reasonable (p);  or  rather,  taken 
negatively,  they  must  not  be  unreasonable.  Which  is 
90t  always,  as  Sir  Edward  Coke  says  (9),  to  be  under- 
stood of  every  unlearned  man's  reason,  but  of  artificial 
and  legal  reason,  warranted  by  authority  of  law.  Upon 
which  account  a  custom  may  be  good,  tiiough  the  parti- 
cular reason  of  it  cannot  be  assigned ;  for  it  sufficeth  if  no 
good  legal  i«a8on  can  be  assigned  against  it.     Thus  a 

(/)  See  farther,  post,  bk.  11.  pt  i.         (p)  See  Year  Book,  8  Edvr.  4, 19  r 

0.  xzui.  as  to  the  subject  of  prescript  Litt  s.  212 ;  Wilkes  v.  Broadbent,  I 

Hon.  WUs.  63 ;  Bell  e.  Wardell,  Willes, 

(si)  Co.  Litt  114.  202;  Jones  v.  Waters,  5  Tyr.  361. 

(•)  Ibid.  (9)  Co.  Litt  62. 

(e)  Vide  sup.  p*  54. 


60  INTRODUCTION. 

[custom  in  a  parish,  that  no  man  shall  put  his  beasts  into 
the  common  till  the  third  of  October,  would  be  good ;  and 
yet  it  would  be  hard  to  show  the  reason  why  that  day  in 
particular  is  fixed  upon,  rather  than  the  day  before  or 
after.  But  a  custom,  that  no  cattle  shall  be  put  in  till 
the  lord  of  the  manor  has  first  put  in  his,  is  unreasonable, 
and  therefore  bad:  for  peradventure  the  lord  will  never  put 
in  his,  and  then  the  tenants  will  lose  all  their  profits  (r). 

5.  Customs  ought  to  be  certain  {s).  A  custom,  that 
lands  shall  descend  to  the  most  worthy  of  the  owner's 
blood,  is  void;  for  how  shall  this  worth  be  determined? 
but  a  custom  to  descend  to  the  next  nude  of  the  blood, 
exdusive  of  females,  is  certain,  and  therefore  good  {t).  A 
custom  to  pay  two-pence  aa  acre  in  lieu  of  tithes,  is  good; 
but  to  pay  sometimes  two-pence,  and  sometimes  three- 
pence, as  the  occupier  of  the  land  pleases,  is  bad  for  its 
uncertainty.  Yet  a  custom,  to  pay  a  year's  improved 
value  for  a  fine  on  a  copyhold  estate,  is  good ;  though  the 
value  is  a  thing  uncertain :  for  the  value  may  at  any  time 
be  ascertained ;  and  the  maxim  of  law  is,  id  certum  est, 
quad  certum  reddi  potest 

6.  Customs,  though  established  by  consent,  must  be 
(when  established)  compukory  ;  and  not  left  to  the  option 
of  every  man,  whether  he  will  use  them  or  no.  There- 
fore a  custom,  that  all  the  inhabitants  shall  be  rated  to- 
ward the  maintenance  of  a  bridge,  will  be  good ;  but  a 
custom,  that  every  man  is  to  contribute  thereto  at  his  own 
pleasure,  is  idle  and  absurd,  and  indeed  no  custom  at  all. 

7.  Customs  must  be  also  consistent  with  each  other: 
one  custom  cannot  be  set  up  in  opposition  to  another  (}<). 
For  if  both  are  really  customs,  then  both  are  of  equal 
antiquity,  and  both  established  by  mutual  consent ;  which 
to  say  of  contradictory  customs,  is  absurd.]     Therefore 

(r)  Co.  Copyh.  }  33.  («)  See  Aldred's  case,  9  Rep.  58b ; 

(«)  I  Roll.  Abr.  6^5 ;  Selby  v.      Kenchin  o.  Knight,  1  Wils.  253 ;  1 

Robinson,  2  T.   R.  7£8;  Steel  v.      Bl.  Rep.  49,  S.  C;  Parkin  v.  Rad- 

Houghton,  1  Hen.  Bl.  51.  cliffe,  1  Bos.  &  Pul.  282. 

(«)  1  Roll.  Abr.  565. 
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if  a  man  should  allege  tliat  as  a  fisherman  he  is  entitled, 
by  the  custom  of  a  certain  place,  to  dry  his  nets  upon 
another's  land  (which  in  &TOur  of  fishing  and  navigation 
is  a  reasonable  usage  (a:),)  the  latter  could  not  allege  in 
opposition  to  this  a  right  by  custom  to  remove  the  nets 
when  so  placed ;  for  these  two  contradictory  customs  can- 
not both  be  good,  nor  both  stand  together.  He  ought 
rather  to  deny  the  existence  of  the  former  custom. 

8.  It  is  also  a  rule  [that  customs,  in  derogation  of  the 
common  law,  must  be  construed  strictly  (y).  Thus,  by 
the  custom  of  gavelkind,  an  in&nt  of  fifteen  years  may, 
by  one  species  of  conveyance,  (called  a  deed  of  feoffinent,) 
convey  away  his  lands  in  fee  simple,  that  is,  for  ever.  Yet 
this  custom  does  not  empower  him  to  use  any  other  con- 
veyance, for  the  custom  must  be  strictly  pursued.]  How- 
ever, if  there  is  a  custom  in  a  manor  that  <a  man  may 
convey  his  copyhold  in  fee  simple,  it  will  also  enable  him 
to  convey  for  life,  or  any  other  estate ;  for  the  less  is  im- 
plied in  the  greater ;  and  though  customs  must  be  strictly, 
yet  they  need  not  in  every  case  be  literally  construed  (2r). 

9.  Lastly,  it  is  to  be  understood  that  no  custom  can 
prevail  against  an  express  act  of  parliament  (a).  There- 
fore, where  an  act  has  directed  that  every  pound  through- 
out the  kingdom  shall  contain  sixteen  ounces,  a  custom 
that  every  pound  of  butter  sold  in  a  certain  market  shall 
weigh  eighteen  ounces  is  void  (ft).  And  thus  much  for  the 
second  part  of  the  leges  nan  scriptte,  or  those  particular 
customs  which  affect  particular  persons  or  districts  only. 

Ill,  [The  third  branch  of  the  unwritten  or  common 
laws  are  those  which  by  custom  are  adopted  and  used  only 

(x)  1  Roll.  Abr.  560  ;  Hickman  «.  BUckttone,  1  Tol.  p.  79 :  and  lee 

Thorne,  2  Mod.  lOi.  Denn  o.  Spray,  1  T.  R.  466. 

(y)  Anhur  ».  Bokenham,  1 1  Mod.  (a)  Co.  Litt.  1 18  a ;  Noble  v.  Du- 

161 ;  Denn  v.  Spray,  1  T.  R.  466.  reU,  8  T.  R.  271. 

(s)  Ca  Cop.  1 88.  This  liniiution  {h)  Noble  v.  Durell,  8  T.  R.  271. 
of  the  rule  ia  noticed  in  Coleridge's 
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[in  certain  peculiar  courts  and  jurifidictiong  (c).]     And  by 
these  we  are  to  understand  the  ciyil  and  canon  laws(<f). 

[It  may  seem  a  little  improper  at  first  view  to  rank  these 
laws  under  the  head  of  leges  non  icriptcBy  or  unwritten  laws, 
seeing  they  are  set  forth  by  authority]  in  pandects,  codes, 
and  institutions ;  in  coundls,  decrees,  and  decretals ;  and 
are  enforced  by  an  immense  number  of  expositions,  deci« 
sions,  and  treatises  of  the  learned  in  both  branches  of  the 
law.  [But  this  is  done  after  the  example  of  Sir  Matthew 
Hale(tf) ;  because  it  is  most  plun,  that  it  is  not  on  account 
of  their  being  written  laws  that  either  the  canon  law,  or 
the  ciyil  law,  have  any  obligation  within  this  kingdom : 
neither  do  their  force  and  efficacy  depend  upon  their  own 
intrinsic  authority,  which  is  the  case  of  our  written  laws, 
or  acts  of  parliament.  They  bind  not  the  subjects  of 
England,  because  their  materials  were  collected  from  popes 
or  emperors,  were  digested  by  Justinian,  or  declared  to  be 
authentic  by  Oregory.  These  considerations  give  them 
no  authority  here ;  for  the  legialatmre  of  England  doth  not, 
nor. ever  did,  recognize  any  foreign  power  as  superior  or 
equal  to  it  in  this  kingdom,  or  as  having  the  right  to  give 
law  to  any,  the  meanest,  of  its  subjects.]  But  all  the 
strength  that  either  the  papal  or  imperial  laws  have  ob- 
tained in  this  realm  [is  only  because  they  have  been  ad- 
mitted and  received  by  immemorial  usage  and  custom  in 
some  particular  cases,  and  some  particular  courts;  and 
then  they  form  a  branch  of  the  leges  non  scriptie,  or  cu»* 
ternary  laws :  or  else  because  they  are  in  some  other  cases 
introduced  by  consent  of  parliament ;  and  then  they  owe 
their  validity  to  the  leges  scripUs^  or  statute  law.  This  is 
expressly  declared  in  those  remarkable  words  of  the  statute 
25  Hen.  YIII.  c.  21,  addressed  to  the  king's  royal  majesty : 
This  yoiur  grace's  realm,  recognizing  no  superior  under 
God  but  only  your  grace,  hath  been  and  is  fi'ee  firom 
subjection  to  any  man's  laws,  but  only  to  such  as  have 

(e)  Vide  sop.  p.  47.  (e)  Hist,  C.  L.,  c.  2. 

{d)  Hist.  C.  L.,  c  2. 
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[f*  been  deyised,  made^  and  ordained  within  this  realm,  for 
^*  the  wealth  of  the  same ;  or  to  such  other  as,  by  suffer- 
^'  ance  of  your  grace  and  your  progenitors,  the  people  of 
*'  this  your  teahn  have  taken  at  their  free  liberty,  by  their 
*^  own  consent,  to  be  used  among  them ;  and  have  bound 
**  themselyes  by  long  use  and  custom  to  the  observance  of 
''  the  same ;  not  as  to  the  observance  of  the  laws  of  any 
foreign  prince,  potentate,  or  prelate ;  but  as  to  the  cii«- 
tamed  and  antient  laws  of  this  realm,  originally  esta- 
blished as  laws  of  the  same,  by  the  said  sufferance,  con- 
'^  sents,  and  custom ;  and  none  otherwise." 

By  the  civil  law,  absolutely  taken,  is  generally  under- 
stood the  civil  or  municipal  law  of  the  Boman  empire,  as 
comprised  in  the  Institutes,  the  Code,  and  the  Digests  of 
the  Emperor  Justinian,  and  the  Novel  Constitutions  of 
himself  and  some  of  his  successors.  Of  which,  as  there 
will  frequently  be  occasion  to  cite  them,  by  way  of  illus- 
trating our  own  laws,itmaynotbeamisstogiveashort 
and  general  account  (/). 

The  Roman  law — founded  first  upon  the  regal  constitu- 
tions of  their  antient  kings,  next  upon  the  twelve  tables  of 
the  decemviri,  then  upon  the  laws  or  statutes  enacted  by 
the  senate  or  people,  the  edicts  of  the  praetor,  and  the  r»- 
^ponsa  prudentum,  or  opinions  of  learned  lawyers,  and 
lastly  upon  the  imperial  decrees,  or  constitutions  of  suc- 
cessive emperors, — had  grown  to  so  great  a  bulk,  or,  as 
Livy  expresses  it(^),  ^*  tarn  immensus  aiiarvm  super  alias 
actrvatarum  legum  cumubiSy^  that  they  were  computed  to 
be  many  camels'  load,  by  an  author  who  preceded  Jus- 
tinian (A).  This  was  in  part  remedied  by  the  collections 
of  three  private  lawyers,  Gregorius,  Hermogenes,  and  Pa- 

(/)  A  more  ample  diisert^tion  on  thoeck,  HeineccitiB,    and    Potliier. 

thia  tukject  will  be  found  in  Kent*a  See  also  HUtoire  du  Droit  Romain 

Com.  (Lect.  xxiti.)y  who  refers  the  as  Moyen-Age,  par  M.  de  Sa^igny. 

student  in  civil  law  to  Vinniua  on  (g)  L.  S,  c.  84. 

the  Institutes,  Voet  on  the  Pan-  (A)  See  Taylor's  ElemenU  of  Civil 

decta,  Pcreziua  on  the  Code,  and  Law,  17. 
generally  to  the  works  of  Bynker- 
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[pirius;  and  tHen  by  the  Emperor  Theodosius  the  younger^ 
by  whose  orders  a  code  was  compiled  a.d.  438^  being  a 
methodical  collection  of  all  the  imperial  constitutions  then 
in  force;  which  Theodosian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  western  part  of  Eu- 
rope till  many  centuries  after  (i);  and  to  this  it  is  probable 
that  the  Franks  and  Goths  might  frequently  pay  some  re- 
gard;  in  framing  legal  constitutions  for  their  newly  erected 
kingdoms :  for  Justinian  commanded  only  in  the  eastern 
remains  of  the  empire ;  and  it  was  under  his  auspices 
that  the  present  body  of  civil  law  was  compiled  and 
finished  by  Tribonian  and  other  lawyers^  about  the  year 
533. 

This  consists  of,  1.  The  Institutes,  which  contain  the 
elements  or  first  principles  of  the  Roman  law,  in  four 
books.  2.  The  Digests,  or  Pandects,  in  fifty  books;  con- 
taining the  opinions  and  writings  of  eminent  lawyers,  di- 
gested in  a  systematical  method.  3.  A  New  Code,  or 
collection  of  imperial  constitutions,  in  twelve  books ;  the 
lapse  of  a  whole  centiuy  having  rendered  the  former  code 
of  Theodosius  imperfect.  4.  The  Novels,  or  new  consti- 
tutions, posterior  in  time  to  the  other  books,  and  amount- 
ing to  a  supplement  to  the  code ;  containing  new  decrees 
of  successive  emperors,  as  new  questions  happened  to 
arise.  These  form  the  body  of  Roman  law,  or  corpus 
juris  civiUSf  as  published  about  the  time  of  Justinian ; 
which,  however,  fell  soon  into  neglect  and  oblivion,  till] 
the  early  part  of  the  twelfth  century  (A),  when  the  policy 
of  the  Roman  ecclesiastics  began  to  give  new  vogue  and 
authority  to  the  civil  law,  introduced  it  into  several  nations, 
and  occasioned  that  mighty  inundation  of  voluminous  com- 

(1)  This  is  at  leait  trae  of  the  Hallam'e  Mid.  Ag.  toI.  iiL  p.  618; 

weitern  part  of  Europe  generally,  aa  and  "  Hiatoire  du  Droit  Romaio  au 

the  code  of  Juatinian  waa  not  recog-  Moyen-Age,  par  M.  de  Savigny/* 

nized  there  generally  till  the  twelfth  ch.  xzii.  la.  164,  167. 

century.    But  that  code  aeema  to  (Ar)  Blackatone  aaya  till  about  the 

have  been  recognized  by  the  Roman  year  1180,  vis.  the  date  of  the  cap> 

Church,  at  least,  much  earlier.    See  ture  of  Amalfi :  vide  aup.  p.  1 1. 
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ments,  with  which  this  system  of  law,  more  than  any  other, 
is  now  loaded. 

[The  canon  law  (Z)  is  a  body  of  Boman  ecclesiastical 
law,  lelative  to  such  matters  as  that  church  either  has,  or 
pretends  to  have,  the  proper  jurisdiction  over.  This  is 
compiled  from  the  opinions  of  the  antient  Latin  fathers, 
the  decrees  of  general  councils,  and  the  decretal  epistles 
and  bulls  of  the  holy  see;  all  which  lay  in  the  same  dis- 
order and  confusion  as  the  Soman  civil  law,  till,  about  the 
year  1151,  one  Gratian,  an  Italian  monk,  in  imitation  of 
Justinian's  Pandects,  reduced  the  ecclesiastical  constitu- 
tions also  into  some  method,  in  three  books,  which  he  en- 
titled Concordia  Discordantium  Canonnmy  but  which  are 
generally  known  by  the  name  of  Decretum  Graiiani  (m). 
These  reached  as  low  as  the  time  of  Pope  Alexander  the 
third.  The  subsequent  papal  decrees,  to  the  pontificate 
of  Gregory  the  ninth,  were  published  in  much  the  same 
method,  under  the  auspices  of  that  pope,  about  the  year 
1230,  in  five  books,  entitled  Decretalia  Gregorii  Nonu  A 
sixth  book  was  added  by  Boni&ce  the  eighth  about  the 
year  1298,  which  is  called  Sextus  Decretalium.  The  Cle- 
mentine constitutions,  or  decrees  of  Clement  the  fifth, 
were  in  like  manner  authenticated  in  1317  by  his  succes- 
sor John  the  twenty-second,  who  also  published  twenty 
constitutions  of  his  own,  called  the  Extravagantes  Joannis ; 
aD  which  in  some  measure  answer  to  the  novels  of  the 
civil  law.  To  these  have  been  since  added  some  decrees 
of  later  popes,  in  five  books,  called  JSxtravagantes  Com- 
munes :  and  all  these  together,  Grratian's  Decree,  Gregory's 
Decretals,  the  Sixth  Decretal,  the  Clementine  Constitu- 

(f)  A  dlsquiritioi]  on  tfatt  subject,  Preface  to  his  "  Ecclesiastical  Law," 

including  our  national  canon  law,  p.  xx.,  that  the  '* decrees"  of  the 

win  be  fonnd  in  Reeves's  Hist.  Eng.  canon  law,  having  first  been  col- 

Law,  4th  Tol.  chapters  zxIt.,  xxv.  ;  lected  by  /oo  in  the  year  1114,  were 

and  see  Robertson's  Cbas.  V.  toI.  i.  afterwards  *' polished  and  perfected 

n.  24.  by  Gratian,  a  monk  of  Bononia,  in 

(si)  It  is  said  by  Dr.  Bum,  in  the  the  year  1149." 

VOL.  I.  P 
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[tions,  and  the  Extravagants  of  John  and  his  successors, 
form  the  carpus  Juris  canonici,  or  bodj  of  the  Roman  canon 
law. 

Besides  these  pontifical  collections,  which^  during  the 
times  of  popeiy,  were  receiyed  as  authentic  in  this  island, 
as  well  as  in  other  parts  of  Christendom,  there  is  also  a 
kind  of  national  canon  law,  composed  of  legatine  and  pro* 
vincial  constitutions,  and  adapted  only  to  the  exigencies 
of  this  church  and  kingdom  (n).  The  legatine  constitu- 
tions (o)  were  ecclesiastical  laws,  enacted  in  national 
synods,  held  under  the  Cardinals  Otho  and  Othobon, 
legates  firom  Pope  Gregoiy  the  ninth  and  Pope  Clement 
the  fourth,  in  the  reign  of  king  Henry  the  third,  about 
the  years  1220  and  1268.  The  provincial  constitutionB(/>) 
are  principally  the  decrees  of  provincial  synods,  held 
under  divers  archbishops  of  Canterbury,  from  Stephen 
Langton,  in  the  reign  of  Heniy  the  third,  to  Henry 
Chichele,  in  the  reign  of  Henry  the  fifth ;  and  adopted 
also  by  the  province  of  York(y)  in  the  reign  of  Henry 
the  sixth.  At  the  dawn  of  the  Reformation,  in  the  reign 
of  king  Henry  the  eighth,  it  was  enacted  in  parliament  (r), 
that  a  review  should  be  had  of  the  canon  law ;  and,  till 
such  review  should  be  made,  aU  canons,  constitutions, 
ordinances,  and  synodals  provincial,  being  then  already 
made,  and  not  repugnant  to  the  law  of  the  land  or  the 
king's  prerogative,  should  still  be  used  and  executed.] 
And,  as  no  such  review  has  yet  been  perfected  (s),  upon 


(ft)  See  Reeves's  Hist.  Eng.  Law, 
▼ol.  ii.  p.  78. 

(p)  On  these  coostitutions  Athon 
is  the  chief  commentator.  See  Pref. 
to  Bum's  Ecclesiastical  Law,  p.zxii. 

{p)  On  this  subject  Lyndwode's 
ProYinciale  is  the  chief  work  of 
authority :  see  the  account  of  it  in 
Reeves's  Hist.  Eng.  Law,  4th  vol. 
p.  117. 

(q)  Bum's  Eccl.  Law,  preC  ubi 
■up. 


(r)  Sut.  25  Hen.  8,  c.  19,  (revived 
and  confirmed  by  1  Eliz.  c.  1);  27 
Hen.  8,  c  15 ;  85  Hen.  8,  c.  16 ;  and 
8  &  4  Edw.  6,  c.  11 ;  (see  Middle- 
ton  «.  Croft,  Stra.  1060 ;  2  Atk.  659, 
669).  The  three  last  sUtutes  how- 
ever were  temporary  ones. 

(«)  Vide  Watson's  CI.  Law,  ch.  iii. 
p.  17,  8rd  ed. ;  Bumet's  Hist.  Re- 
form.  vol.  IL  p.  197  ;  Adam's  Relig. 
World,  vol.  i.  p.  411. 
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this  enactment  now  depends  the  authority  of  the  canon 
law  in  Engknd,  the  limitations  of  which  appear  upon  the 
whole  to  be  as  follows^  that  no  canon  contrary  to  the  com- 
mon or  statute  law^  or  the  prerogative  royal,  is  of  any 
validity ;  that,  subject  to  this  condition,  the  canons  made 
anterior  to  the  parliamentary  provision  above  mentioned, 
and  adopted  into  our  system  (for  there  are  some  which 
have  had  no  reception  among  us),  are  binding  both  on 
clergy  and  laity ;  but  that  canons  made  since  that  period, 
as  they  have  had  no  sanction  from  the  parliament,  are,  as 
regards  the  laity  at  least,  of  no  force  (0* 

As  for  those  canons  in  particular  which  were  enacted 
by  the  clergy  in  convocation  under  James  the  first,  in  the 
year  1603,  and  which  were  never  confirmed  in  parliament, 
but  sanctioned  by  the  king's  charter  only  (u),  [it  has  been 
solemnly  adjudged  upon  the  principles  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory 
of  the  antient  canon  law,  but  are  introductory  of  new  re- 
gulations,  they  do  not  bind  the  laity,  whatever  regard 
the  clergy  may  be  boimd  to  pay  them(t>).] 

There  are  three  species  of  courts  in  which  the  civil  and 
canon  laws  are  permitted,  under  difierent  restrictions,  to 
be  used:  1.  [The  courts  of  the  archbishops  and  bishops, 
and  their  derivative  officers,  usually  called,  in  our  law, 
courts  Christian,  curuB  Christianitatis^  or  the  ecclesiastical 

(t)  See  25  Hen.  8,  e.  19,  as.  2, 7  ;  cation,  &c.,  and  agreed  upon  with 

Caudrey's  case,  6  Rep.  xxxit. ;   12  the  King's  Majesty's  licence,  in  their 

Kep.  72;  Co.  Litt  344a;  Pref.  to  Synod  begun  at  London,  a.d.  160S, 

Bum's   Ecc.  Law;    Wolferstan   9.  in  the  first  year  of  King  James." 

Bishop  of  Lincoln,  2  MMls.   174;  They  constitute  the  present  standard 

Middleton  v.  Croft,  Stra.  1066  ;  2  of  the  Church  both  of  England  and 

Atk.  669;  Alston  v.  Atlay,  7  Ad.  Ireland, 

ft  El.  2S9.  (o)  Middleton  v.  Croft,  ubi  sup., 

(»)  Middleton  v.  Croft,  ubi  sup.  More  v.  More,  2  Atk.  158 ;  Bishop 

These  are  141  in  number,  and  are  of  St.  David's  v.  Lucy,  Carth.  485  ; 

a  collection  out  of  the  several  pre-  Rex  v.  Bishop  of  Lichfield,  2  W. 

ceding  canons.    They  are  intituled  Bla.  968 ;  see  also  the  recent  case 

*'  Constitutions  and  Canons  Eccle-  of  Marshall  v.  The  Bishop  of  Exeter, 

siastieal  treated  upon  by  the  Bishop  7  C.  B.  (N.  S.)  65S. 
of  London,  President  of  the  Convo- 

F  2 
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[courts.]  2.  [The  courts  of  admiralty.]  3.  The  Chan- 
cellor's Court  of  the  University  of  Cambridge  (tr).  [In 
all,  their  reception  in  general,  and  the  different  degrees 
of  their  reception,  are  grounded  entirely  upon  custom, 
corroborated  in  the  last  instance  by  act  of  parliament, 
ratifying  those  charters  which  confirm  the  customary  law 
of  the  university.  The  more  minute  consideration  of  these 
will  fidl  properly  under  that  part  of  these  Commentaries 
which  treats  of  the  jurisdiction  of  courts  (x).  It  will  suffice 
at  present  to  remark  a  few  particulars  relative  to  them  all, 
which  may  serve  to  inculcate  more  strongly  the  doctrine 
laid  down  concerning  them. 

1.  And  first,  the  courts  of  common  law  have  the  super- 
intendency  over  these  courts ;  to  keep  them  within  their 
jurisdictions,  to  determine  wherein  they  exceed  them^  to 
restrain  and  prohibit  such  excess ;  and,  in  case  of  con- 
tumacy,  to  punish  the  officer  who  executes,  and  in  some 
cases  the  judge  who  enforced,  the  sentence  so  declared  to 
be  illegal  (y). 

2.  The  common  law  has  reserved  to  itself]  a  paramount 
authority  [in  the  exposition  of  all  such  acts  of  parliament 
as  concern  either  the  extent  of  these  courts  or  the  matters 
depending  before  them.  And  therefore,  if  these  courts 
either  refiise  to  allow  these  acts  of  parliament,  or  will  ex- 
pound them  in  any  other  sense  than  what  the  common 
law  puts  upon  them,  the  superior  courts  at  Westminster 
will  grant  prohibitions  to  restrain  and  control  them  (2r).] 


(flp)  Cambridge  Univenity  Com- 
miision  Report,  p.  5.  As  to  this 
court  see  post,  voL  iii.  p.  469.  Black- 
stooe  enumerates  among  the  courts 
where  the  civil  and  canon  laws  are 
permitted  to  be  used,  the  courts  of 
the  two  universities  (meaning  Cam- 
bridge and  Oxford);  but  as  to  the 
court  of  the  Vice-chancellor  of  0«- 
fordt  see  25  &  26  Vict  &  26,  a.  12. 
Blackstone  also  adds  a  fourth  species 


of  courts,  viz.,  the  courts  miUtarff. 
But  these  are  now  disused  (vide 
post,  vol.  III.  p.  459). 

(»)  As  to  courts  ecclesiastical  and 
maritime,  vide  post,  vol.  iii.  p.  436 
et  seq.  As  to  the  university  courts, 
ib.  p.  469. 

(y)  2  Tnst.  623 ;  see  Beaurain  v. 
Scott,  3  Camp.  388 ;  Ex  parte  Jen- 
kins, 1  Barn.  &  Cress.  655. 

(t)  Hall  0.  Maule,7  Ad.  &  El.  721. 
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3.  [An  appeal  lies  from  all  these  courts  to  the  sovereign, 
in  the  last  resort  (a) ;  which  proves  that  the  jurisdiction 
exercised  in  them  is  derived  from  the  crown  of  England, 
and  not  from  any  foreign  potentate,  or  intrinsic  authority 
of  their  own. 

From  these  three  strong  marks  and  ensigns  of  superi- 
ority, it  appears  beyond  a  doubt  that  the  civil  and  canon 
laws,  though  admitted  in  some  cases  by  custom  in  some 
courts,  are  only  subordinate,  and  kges  sub  gramori  lege ; 
and  that,  thus  admitted,  restrained,  altered,  new-modelled 
and  amended,  they  are  by  no  means  with  us  a  distinct 
independent  species  of  laws,  but  are  inferior  branches  of 
the  customary  or  unwritten  laws  of  England ;]  their  proper 
appellation  being  the  ecclesiastical,  the  maritune  and  the 
academical  laws  of  this  reahn  (&)• 


[Let  us  next  proceed  to  the  leges  scriptas,  the  written 
laws  of  the  kingdom  (c)  ;  which  are  statutes,  acts,  or 
edicts,  made  by  the  sovereign,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  parliament  assembled  (eQ.  The  oldest  of  these  now 
extant,  and  printed  in  our  statute  books,  is  the  i&mous 
Magna  Charta,  as  confirmed  in  parliament  in  the  ninth 
year  of  Henry  the  third  (e) ;  though  doubtless  there  were 
many  Acts  before  that  time,  the  records  of  which  are  now 
lost,  and  the  determinations  of  them  perhaps  at  present 


(a)  As  to  the  appeal  from  the 
eocletiattical  and  maritime  courta, 
vide  post,  vd.  iii.  pp.  442,  458. 

(b)  Hale,  Hiet.  C.  L.  c.  2 ;  1  Bl. 
Com. S4.  Alto rhete leYeral courta, 
see  4  Inat.  123, 134,  321. 

(«)  Vide  lup.  p.  41. 

{d)  The  Prince's  case,  8  Rep.  20. 

(f)  The  statutes  from  Magna 
Charu  dowD  to  the  end  of  Edw.  2, 
including  also  some  which  (because 
it  is  doubtful  to  which  of  the  three 
reigns  of  Hen.  3,  Edw.  1,  or  Edw.  2 


to  assign  them)  are  termed  ineerii 
t0mporU,  compose  what  have  been 
called  the  Vttero  Siaiuta;  those  from 
the  beginning  of  the  reign  of  Edw.  3 
being  contra-distinguished  by  the 
appellation  of  the  Nota  Staimta, 
Dwarris  on  Statutes,  626.  It  may 
be  observed,  that,  by  19  &  20  Vict, 
e.  64,  and  by  24  &  23  Vict.  c.  101, 
a  variety  of  Acts  and  parts  of  Acta 
not  in  use,  or  which  have  ceased  to 
be  in  force,  are  now  expressly  re« 
pealed. 

p3 
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[currentlj  i^ceived  for  the  maxims  of  the  old  common 
law.] 

The  maimer  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of 
parliament  (/).  At  present  we  will  only  take  notice  of 
the  different  kinds  of  statutes ;  and  of  the  rules  of  law 
with  regard  to  their  effect  and  construction  (g). 

First,  as  to  their  several  kinds.  Statutes  are  either 
public  or  private.  A  public  Act  is  an  universal  rule  that 
regards  the  whole  commimity  (A).  Private  Acts  are  rather 
exceptions  than  rules,  being  those  which  onlj  operate 
upon  particular  persons,  and  private  concerns :  such  as  the 
Romans  entitled  senatus  decreta^  in  contradistinction  to 
the  senates  cor^sultay  which  regarded  the  whole  commu- 

(/)  As  to  the  constitution  of  par-       as  the  statute  of  Quia  emptoreg,  and 


liament,  vide  post,  bk.  iv.  pt.  i.  c.  i. 
(g)  The  method  of  citing  these 
acts  of  parliament  is  various.  Many 
of  our  antient  statutes  are  called 
after  the  name  of  the  place  where 
the  parliament  was  held  that  made 
them ; — as  the  statutes  of  Merton  and 
Marleberge,  of  Westminster,  Glou- 
cester and  Winchester.  Others  are 
denominated  entirely  from  their  sub- 
ject ; — as  the  statutes  of  Wales  and 
Ireland,  the  €urticuU  cleri  and  the 
prarogativa  regit.  Some  are  distin- 
guished by  their  initial  words,  a 
method  of  citing  very  antient ;  being 
tised  by  the  Jews  in  denominating 
the  books  of  the  Pentateuch  ;  by  the 
Christian  Church  in  distinguishing 
their  hymns  and  divine  offices  ;  by 
the  Romanists  in  describing  their 
papal  bulls ;  and  in  short  by  the 
whole  body  of  antient  civilians  and 
canonists,  among  whom  this  method 
of  citation  generally  prevailed,  not 
only  with  regard  to  chapters,  but  in- 
ferior sections  also ;  in  imitation  of 
all  which  we  still  call  some  of  our 
old  statutes  by  their  initial  words. 


that  of  Circumspecte  agatu.  But  the 
most  usual  method  of  citing  them, 
especially  since  the  time  of  Edward 
2f  is  by  naming  the  year  of  the 
king's  reign  in  which  the  statute 
was  made,  together  with  the  chapter 
or  particular  act,  according  to  its 
numeral  order ; — as,  9  Geo.  2,  c.  4. 
For  all  the  acts  of  one  session  of 
parliament  taken  together  make  pro- 
perly but  one  statute ;  and  therefore 
when  two  sessions  have  been  held  in 
one  year,  we  usually  mention  stat.  1 
or  2.  Thus  the  Bill  of  Rights  is 
cited  as  1  W.  &  M.  st.  2,  c.  2,  sig- 
nifying that  it  is  the  second  chapter 
or  act,  of  the  second  statute,  or  the 
laws  made  in  the  second  session  of 
parliament,  in  the  first  year  of  King 
William  and  Queen  Mary.  See  also 
13  &  14  Vict  c.  21,  s.  8,  as  to  the 
method  of  citing,  in  an  act  of  parlia- 
ment, any  former  statute. 

(h)  Lord  Cromwell's  case,  4  Rep. 
Ida;  Holland's  case,  ibid.  76a; 
Kirkv  NowiIl,lT.R.  125;  Samuel 
V.  Evans,  2  T.  R.  569. 
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nity  (t).  Thus — to  show  the  distinction — ^the  statute  13 
Eliz.  c.  IO5  which  prevents  the  master  and  fellows  of  any 
coUege^  the  dean  and  chapter  of  a  cathedral,  or  any  other 
person  having  a  spiritual  living,  from  making  leases  for 
longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  act(/) ;  it  being  a  rule  prescribed  to  spiritual  per* 
sons  in  general :  but  an  act  to  enable  the  Bishop  of 
Chester  to  make  a  lease  to  A.  B.  for  sixty  years,  which 
is  otherwise,  in  general,  beyond  a  bishop's  power  (A),  con- 
cerns only  the  parties  and  the  bishop's  successors,  and  is 
therefore  a  private  act.  Of  private  acts,  some  are  local, 
as  aflfecting  particular  places  only  (I) ;  others  personal,  as 
confined  to  particular  persons.  Of  the  first  kind,  an  in- 
closure  act  is  an  example ;  of  the  second,  an  act  for  a 
change  of  name.  With  respect  to  the  distinction  between 
public  and  private  statutes,  it  is  to  be  observed  that,  as 
the  law  till  lately  stood,  the  courts  of  law  were  bound  to 
take  notice  judicially  and  ex  officio  of  the  former,  but  not 
of  the  latter ;  so  that,  in  order  to  claim  any  advantage 
under  a  private  act,  it  was  necessary  to  plead  and  set  it 
forth  particularly.  But  now,  by  13  &  14  Vict.  c.  21,  s. 
7,  every  act  made  after  the  commencement  of  the  then 
next  session  of  parliament,  is  to  be  taken  to  be  a  public 
one,  and  judicially  noticed  as  such,  unless  the  contrary  bo 
expressly  declared  (m). 

Statutes  also  are  sometimes  described  as  declaratory,  or 
penal,  or  remedial,  according  to  the  difierent  nature  of  their 
object  or  provisions.     Declaratory  statutes  are  where  the 

(f)  Gravin.  Grig.  1»  §  24.  nience  of  referencei  acts  are  also 

(/)  Holland's  case,  ubi  supra.  now  dividedi  in  our  printed  statute 

(At)  See  as  to  church  1  eases,  post,  books,  into  public  general  acte^loeal 

bk.  IV.  pt.  II.  c.  III.  and  personal  actt  declared  public — 

(/)  See  14  &  15  Vict.  c.  49,  as  to  private  printed  actt-^and  private  actt 

preliminary  inquiries  to  be  made  in  not  printed.    See  5  &  6  Vict  c.  97, 

cases  of  application  for  local  acta  in  s.  5 ;  Bamett  v.  Cox,  9  Q.  B.  623. 

certain  cases.  See  further  as  to  private  acts  of  par. 

(«i)  See  Hargreaves  v,  Lancaster  liament,  post,  bk.  11.  pt  i.  c.  xxi. ; 

and  Preston  Railway  Company,  1  bk.  iv.  pt.  1.  c.  t. 

Railw.  Cas.  416.     For  the  conve- 
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old  custom  of  the  kingdom  is  almost  fijlen  into  disuse^ 
or  become  disputable ;  in  which  case  the  parliament  has 
thought  proper,  inperpetuum  rei  testmonivmi  and  for  avoid- 
ing all  doubts  and  difficulties,  to  declare  what  the  common 
law  is  and  ever  hath  been.  Thus,  the  statute  of  treasons, 
25  Edw.  III.  c.  2,  makes  not  any  new  species  of  treasons ; 
but  onlj,  for  the  benefit  of  the  subject,  declares  and  enu* 
merates  those  several  kinds  of  offence,  which  before  were 
treason  at  the  common  law.  Penal  acts  are  those  which 
merely  impose  penalties  or  punishments  for  an  o£knce 
committed,  as  in  the  case  of  the  statutes  relative  to  game. 
Remedial  acts  are  such  as  supply  some  defect  in  the  exist- 
ing law,  and  redress  some  abuse  or  inconvenience  with 
which  it  is  found  to  be  attended,  without  introducing  any 
provision  of  a  penal  character; — as  in  the  case  of  the 
statute  3  &  4  Will,  IV.  c.  105,  which  introduces  various 
improvements  in  the  law  relating  to  dower.  But  it  is  not 
every  statute  that  falls  within  one  or  other  of  these  divi- 
sions ;  for  some  combine  more  than  one  of  these  objects, 
and  others  have  objects  of  a  different  description.  There 
is  also  a  distinction  of  acts  of  parliament,  as  being  either 
enlarging^  or  restraining y  enabling ^  or  disabling  acts.  Thus 
the  32  Hen.  YIII.  c.  28,  which  gave  bishops  and  other 
sole  ecclesiastical  corporations  (except  parjsons  and  vicars) 
a  more  ample  power  of  making  leases  than  they  possessed 
before,  is  called  an  enabling  statute :  the  13  Eliz.  c.  10, 
which  afterwards  imposed  the  limitations  above  noticed  (n) 
as  to  the  making  of  leases  by  ecclesiastical  persons,  is 
described  as  a  restraining  or  disabling  statute  (o). 

Secondly,  as  to  their  interpretation.  In  interpreting 
statutes  (as  well  as  in  declaring  the  rule  of  the  common 
law(p),)  the  courts  are  governed  by  former  adjudica- 
tions {q) ;  or,  in  the  absence  of  these,  by  analogy  and 


(ft)  Vide  sup.  p.  71.  {q)  By  Lord  Kenyon,  Lacon  v. 

(o)  Co.  Litt  44  b ;  1  BI.  Com.  87.      Hooper,  6  T.  R.  224 :  and  see  Rex 
{p)  Vide  sup.  p.  48.  o.  Leek  Wootton,  16  East,  122. 
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general  reasoning  (r).  But  many  specific  rules  are  also 
laid  down  for  their  guidance ;  and  principally  these  which 
follow. 

1.  A  statute  begins  to  operate  icom  the  time  when  it 
receives  the  royal  assent,  unless  some  other  time  be  fixed 
by  the  act  itself  for  the  purpose  («).  The  rule  on  this 
subject  was  formerly  different ;  for  at  common  law  every 
act  of  parliament,  which  had  no  provision  to  the  contrary, 
was  considered,  as  soon  as  it  passed,  (that  is,  received  the 
royal  assent,)  as  having  been  in  force  retrospectively  Scorn 
the  first  day  of  the  session  of  parliament  in  which  it 
passed,  though  in  fiict  it  might  not  have  received  the  royal 
assent,  or  even  been  introduced  into  parliament,  until  long 
after  that  day.  Thus  where  a  statute  provided  that  every 
deed  of  annuity  granted  after  the  passing  of  the  act  should 
be  inrolled  within  twenty  days  after  execution,  and  the 
act  received  the  royal  assent  in  May,  1777,  but  the  session 
had  commenced  in  October,  1776,  an  annuity  deed,  exe- 
cuted in  January,  1777,  nearly  four  months  before  the 
royal  assent  was  given,  but  nAer  the  .commencement  of 
the  session,  was  adjudged  to  be  void  for  non-compliance 
with  the  provision  {t).  This  strange  principle,  however, 
though  rigidly  observed  for  centuries,  no  longer  prevails ; 
it  being  expressly  provided  by  33  Geo.  III.  c  13,  that, 
where  no  other  direction  is  given,  every  act  shall  be  con- 
sidered as  commencing  firom  the  date  indorsed  upon  it  as 
the  date  of  its  receiving  the  royal  assent — a  manifest  im- 
provement, it  must  be  owned,  on  the  former  law ;  though 
it  has  been  doubted  (te)  (and  with  reason)  whether  even 
the  new  rule  is  placed  upon  the  right  basis,  and  whether 
some  fixed  and  reasonable  period  ought  not  always  to  be 

(r)  Hob.  346.  otherwise  provided,  and  except  as 

(«)  33  Geo.  3,  c.  13;   Nares  v.  to  penalties,}  from  the  expiration  of 

Rowlea,  14  East,  £10.    But  where  the  former;  48  Geo.  3,  c  106. 

an  act  expires  before  a  bill  for  con-  (0  Latless  v.  Holmes,  4  T.  R.  660. 

turning  it,  introduced  in  the  same  («)  See  Kent's  Comm.  Lect  20 ; 

session,  receives  the  royal  assent,  Dwarris  on  Stats.  688. 

the  latter  act   takes  effect  (unless 
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interposed  between  the  passing  of  an  act  and  the  time  of 
its  coming  into  operation,  so  as  to  give  the  subjects  of  the 
reahn  an  opportunity  of  becoming  acquainted  with  its 
provisions  (x).  The  rule,  it  will  be  observed,  is  laid  down 
with  an  exception  of  the  case  where  the  period  of  com- 
mencement is  otherwise  fixed  by  the  statute  itself;  for  by 
force  of  an  express  provision,  or  even  by  necessary  con- 
struction fi*om  the  nature  of  the  enactment,  the  opera- 
tion of  a  statute  may  be  either  postponed  on  the  one 
hand,  or  have  a  retrospective  relation  on  the  other,  so  as 
to  affect  rights  which  had  vested  before  it  received  the 
royal  assent,  or  transactions  which  had  before  then  taken 
place  (y). 

2.  Statutes  are  to  be  construed  not  according  to  their 
mere  letter,  but  the  intent  and  object  with  which  they 
were  made(2r).  It  occasionally  happens  therefore  that 
the  judges  who  expoimd  them  are  obliged,  in  fisivour  of 
the  intention,  to  depart  in  some  measure  fix)m  the  words. 
And  this  may  be  either  by  holding  that  a  case  within 
the  words,  is  not  within  the  meaning ;  or  that  a  case  not 
within  the  words,  is  within  the  meaning.  Thus  where  a 
statute  provides  that  all  who  shall  commit  a  certain  act 
shall  be  deemed  felons,  yet  a  madman  who  does  the  act 
shaU  not  be  deemed  a  felon ;  for  that  would  be  contraiy  to 
the  presumable  intention  (a).  And  so,  on  the  other  hand, 
where  an  act  of  parliament  gave  the  owners  of  inherit- 
ances a  remedy  by  action  against  such  tenants  holding  for 
life  or  years  as  should  commit  waste  (i.  e.  spoil  and  de- 
struction); the  action  was  held  maintainable  against  a 
tenant  holding  only  for  one  year  or  less,  for  so  the  law- 
makers presiunably  designed  (ft).     In  all  instances  where 

(x)  This  is  the  principle  of  the  v.  Durden,  2  Exch.  22. 
modern    French    law;    vide    Code         (<)  Bac.  Ah. Statute  (1)6;  Strad- 

Civil,  tit  Prelim.  ling  «.  Morgan,  Plow.  205 ;  Rex  v. 

iy)  Upon  the  subject  of  construing  Everdon,  9  East,  101. 
a  statute  retrospectively,  see  Bum  v.         (a)  Eyston  v.  Studd,  Plow.  465. 
Carvalho,  1  Ad.  k  El.  838 ;  Hitch-         (ft)  Ibid.  467. 
cock  o.  Way,  6  Ad.  &  El.  943 ;  Moon 
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the  strict  letter  of  the  law  is  thus  corrected  by  reference 
to  its  intention^  the  construction  is  said  to  be  by  equity  (c)^ 
a  phrase  not  peculiar  to  the  law  of  England,  but  used  by 
foreign  jurists  in  the  same  sense  (rf).  Thus,  in  the  first 
example,  the  case  would  be  said  to  be  out  of  the  equity 
of  the  act ;  in  the  second  to  be  within  its  equity  (e).  It 
is  to  be  observed,  however,  that  this  principle  of  equitable 
construction  is  not  to  be  carried  beyond  certain  bounds, 
and  a  judge  is  not  at  liberty,  in  &vour  of  a  supposed 
intention,  to  disregard  the  express  letter  of  the  statute, 
where,  for  anything  that  appears,  the  wording  may  corre- 
spond with  the  actual  design  of  the  legislature — ^the  nnn.YiTn 
in  cases  of  this  description  being  that  a  verbis  legis  rum 
recedendum  est  (/).  It  is  also  important  to  remark,  that 
the  rule  in  question  has  been  applied  more  freely  to  the 
antient  statutes  than  it  now  is  to  those  of  more  modem 
date,  which  are  interpreted  somewhat  more  strictly,  and 
with  closer  adherence  to  the  letter  (^).  For  the  style  of 
framing  acts  of  parliament  has  itself  undergone  a  material 
change—  those  of  a  more  antient  era  being  comparatively 
short  and  general  in  their  character,  while  the  later  acts 
are  expanded  into  minute  detail,  and  intended  to  reach 
every  specific  case ;  and,  therefore,  in  adopting  a  construc- 
tion not  in  strict  conformity  with  the  language  of  the  legis- 
lature, there  is  more  danger,  than  there  once  was,  of  going 
beyond,  or  falling  short  of,  its  real  intention. 

3.  Another  maxim  (and  one  that  may  often  serve  for 
our  guidance  in  the  application  of  the  last,)  is,  that,  in  tbe 


(e)  Eyston  v.  Studd,  Plow.  465, 
467 ;  Co.  Litt.  24  b  ;  1  Bl.  Com.  62. 
The  term  is  of  very  early  occurrence 
in  our  law;  vide  Bract  lib.  1,  c.  4, 
p.  3  a ;  lib.  2,  c.  7,  p.  23  b. 

(d)  Grotius  de  ^quitate,  s.  3; 
Puffendorf,  Elem.  Jur.  Un.  lib.  1, 
as.  22,  23. 

(e)  3  Bl.  Com.  431.  The  latter 
expression  is  of  more  familiar  occur- 
rence, however,  than  the  former. 

(/)  Edrich's  case,  6  Rep.  118  b.; 


and  see  Jones  r.  Smart,  1  T.  R.  53  ; 
and  R.  v.  Inhabitants  of  Great  Bent- 
ley,  10  Bam.  k  Cress.  520. 

(g)  Per  Coleridge,  J.,  Rex  o.Gardt 
ner,  6  Ad.  &  £1.  118;  and  see 
Brandling  v.  Barrington,  6  Barn.  Be 
Cress.  475 ;  Rex  v.  Inhabitants  of 
Barham,  8  Barn.  &  Cress.  104 ;  Not- 
ley  p.  Buck,  ib.  164  ;  Adam'  v.  In- 
habiunts  of  Bristol,  2  Ad.  &  £1 
395,  399. 
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interpretation  of  statutee  in  general^  the  following  points 
are  to  be  considered^ — ^the  old  law^  the  mischief^  and  the 
remedy;  that  is^  how  the  common  law  stood  at  the  making 
of  the  act,  what  the  mischief  was  for  which  the  common 
law  did  not  provide,  and  what  remedy  the  parliament  hath 
provided  to  cure  this  mischief  (A).  And  here  an  example 
may  again  be  found  in  the  restraining  statute  of  13  EHz. 
c.  10.  By  the  common  law  the  master  and  fellows  of  a 
college,  and  such  other  corporations,  might  let  as  long 
leases  as  they  thought  proper ;  the  mischief  was  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment  of 
their  successors ;  the  remedy  applied  by  the  statute  was 
by  making  void  all  leases  made  by  them  for  longer  terms 
than  three  lives,  or  twenty-one  years.  Now  in  the  con- 
struction of  this  statute  it  is  held,  that  leases,  though  for 
a  longer  term,  made  by  the  masters  and  fellows  of  a  col- 
lege or  a  dean  and  chapter,  are  not  void  during  the  con- 
tinuance of  the  master  or  the  dean ;  for  the  act  was  made 
for  the  benefit  and  protection  of  the  successor  (»),  and  the 
mischief  is  therefore  sufficiently  suppressed  by  vacating 
them  after  the  determination  of  the  interest  of  the 
grantors ;  but  the  leases,  during  the  continuance  of  the 
grantors,  not  being  within  the  mischief,  are  not  within 
the  remedy  (A). 

4.  It  is  also  an  established  rule,  that  remedial  statutes 
are  to  be  more  liberally,  and  penal  more  strictly,  con- 
strued (/).  The  statute  of  Elizabeth  just  mentioned  may 
again  serve  as  an  example;  for  soon  after  it  was  made,  the 
master  and  fellows  of  Magdalen  College  granted  certain 
premises  to  the  queen,  her  heirs  and  successors,  on  con- 
dition that  she  should  convey  the  same  to  a  certain  person 
named :  and  it  was  contended  that  this  conveyance  was 
not  restrained  by  the  act ;  for  that  by  the  general  rule  of 
law  the  sovereign  is  not  bound  by  a  statute  imless  speci- 

(A)  Heydon*8  case,  3  Rep.  7;  1  College  case,  11  Rep.  78  a. 

BI.  Com.  87  ;  2  Inst  110.  (k)  1  Bl.  Com.  87. 

(i)  Co.  Litt.  45,  n.  (4),  by  Harg. ;  (/)  Ibid.  88. 
Bac.  Ab.  Leases  (U);    Magdalen 
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ally  mentioned;  which  the  court  admitted  tabe  in  many 
cases  true.  But  as  this  was  a  remedial  act,  and  made  to 
to  suppress  wrong,  it  was  adjudged  that  it  should  bind  the 
queen  (m).  As  to  the  stricter  manner  in  which  a  penal 
act  must  be  interpreted,  we  may  resort  to  an  illustration  of 
Lord  Bacon's,  that  if  for  a  certain  offence  it  be  enacted 
that  a  man  shall  lose  his  right  hand,  and  some  offender 
hath  had  his  right  hand  before  cut  off  in  the  wars;  he 
shall  not  lose  his  left  hand,  but  the  crime  shall  rather  pass 
without  the  punishment  which  the  law  assigned,  than  the 
letter  of  the  law  shall  be  extended  (n).  This  distinction 
applies,  it  will  be  observed,  not  only  to  remedial  and  penal 
statutes  properly  so  called,  but  also  to  those  of  a  mixed 
kind,  which  contain  both  remedial  and  penal  provisionB(o); 
— the  former  of  which  wiU  be  construed  with  more  indul- 
gence than  the  latter.  To  exemplify  this  we  may  refer  to 
a  decision  which  took  place  on  the  9  Anne,  c  14,  against 
gaming.  That  statute  provided,  that  if  any  person  shall 
lose  at  any  time  or  sitting  ten  pounds,  and  shall  pay  it  to 
the  winner,  he  may  recover  it  back  by  action  within  three 
months ;  and  if  the  loser  does  not  sue  within  that  time, 
any  other  person  may  sue  for  it  and  treble  the  value  be- 
sides. An  action  being  brought  to  recover  back  a  sum 
which  had  been  won  and  paid,  the  question  was,  whetlier 
the  money  was  to  be  considered  as  won  at  any  one  sittinff, 
so  as  to  fidl  within  the  prohibition  of  the  act,  there  having 
been  an  interruption  to  the  play  during  dinner.  And  the 
court  held  the  affirmative,  because  the  action  was  not 
brought  by  a  conunon  informer  for  the  penalty,  but  by  the 
loser  to  regain  his  money ;  and  so  &r  as  his  reimburse- 
ment was  concerned,  the  statute  was  of  a  remedial  cha- 
racter (p). 

(mi)  Magdalen  College  caae»  11  It  may  be  obsenred.  that  the  penal- 

Rep.  72.  ties  of  9  Ann.  c  14»  have  been  re- 

(«)  Bac.  Maxims,  12.  cently  repealed  by  8  &  9  Vict.  c.  109, 

(o)  Piatt  V.  Sheriffs  of  London,  a.  15,  and  the  law  with  regard  to 

Plowd.  36.   '  gaming  differently  regulated ;  vide 

(p)  Bones  v.  Booth,  W.  Bla.  1236.  post,  bk.  vi.  c.  xii. 


78 


INTRODUCTION. 


5.  In  the  construction  of  a  statute  all  other  such  sta^- 
tutes  ought  to  be  taken  into  consideration  as  have  been 
made  in  pari  materia  (q).  Thus  by  the  7  Geo.  II.  c.  15, 
it  was  enacted,  that  ship-owners,  carrying  goods  are  not 
to  be  responsible  for  losses  to  such  goods,  incurred  (with- 
out their  privity)  by  the  misconduct  of  the  master  and 
mariners,  to  any  greater  extent  than  the  value  of  the  ship, 
with  all  her  appurtenances^  and  the  freight.  By  26  Geo. 
III.  c.  86,  they  were  exempted  from  liability  for  loss  in- 
curred by  robbery  of  any  persons  whatsoever,  &rther  than 
the  value  of  the  ship,  with  all  her  appurtenances,  and  the 
freight.  By  53  Geo.  III.  c.  159,  s.  1,  they  were  not  to 
be  answerable  for  losses  arising  from  any  act  done  without 
their  fiiult  or  privity,  beyond  the  value  of  the  ship  and 
freight.  Upon  the  last  act  a  question  arose,  whether  the 
owner  of  a  vessel  was  answerable  for  the  value  of  certain 
fishing  stores  belonging  to  the  ship,  and  lost  by  an  acci- 
dental collision  at  sea:  and  the  court  held  him  answer- 
able ;  and  remarked,  that  in  subsequent  sections  of  the 
same  act,  and  also  in  the  two  preceding  acts,  which  were 
in  pari  materiay  the  words  used  were  ship  and  all  her  ap- 
purtenances ;  so  that  the  section  in  question  was  to  be  un- 
derstood as  if  the  words  vnth  all  her  appurtenances  were 
used  therein,  supposing  that  those  words  ^ould  make  any 
difference  in  the  sense  (r).  This  rule,  it  will  be  observed, 
applies  whether  the  prior  statutes  are  referred  to  in  the  sta- 
tute on  which  the  question  arises,  or  not.  They  are  consi- 
dered, indeed,  as  all  forming  one  continued  enactment  («). 

6.  [A  statute  which  treats  of  things  or  persons  of  an 


{q)  Bac.  Abr.  Statute  (1),  2,  8  ; 
Jones  o.  Smart,  1  T.  R.  53  ;  King, 
qui  tam  v.  Smith,  4  T.  R.  419 ;  Duck 
V.  Addington,  4  T.  R.  447  ;  Gale  y. 
Laurie,  5  Barn.  &  Cress.  156. 

(r)  Oale  v.  Laurie,  5  Barn.  & 
Cress.  156.  It  may  be  remarked, 
that  the  substance  of  the  provisions 
in  faTour  of  shipowners  (as  to  which 


see  17  &  18  Vict.  c.  125,  s.  88), 
having  been  incorporated  in  the 
9th  part  of  the  Merchant  Shipping 
Act,  1854,  the  three  acts  mentioned 
in  the  text  are  repealed  by  the  Mer- 
chant Shipping  Repeal  Act,  1854, 
s.  14. 

(f )  Earl  of  Aylesbury  «.  Pattison, 
1  Doug.  30. 
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[inferior  rank^  cannot  by  any  general  words  be  extended  to 
those  of  a  superior  (^).]  And  therefore,  inasmuch  as  the 
statute  of  13  Eliz.  c.  10,  before  referred  to,  applied  its  pro- 
hibition to  '^  masters  and  fellows  of  colleges,  deans  and 
chapters  of  cathedrals,  masters  of  hospitals,  parsons  and 
vicars,  or  any  other  having  any  spiritual  or  ecclesiastical 
living,''  a  bishop  was  held  not  to  be  included  within  its 
provisions ;  for,  though  he  has  a  spiritual  living,  he  is  of 
higher  dignity  than  any  of  the  persons  eniunerated  (u). 

7.  Where  the  provision  of  a  statute  is  general,  every 
thing  which  is  necessary  to  make  sUch  provision  effectual 
is  supplied  by  the  common  law  (ar).  And  therefore,  when 
anything  is  commanded  or  prohibited,  though  only  in 
general  terms  by  an  act  of  parliament,  and  no  remedy  is 
expressly  given  in  the  event  of  its  provision  being  violated, 
yet  is  the  party,  who  sustains  an  injury  by  such  violation, 
entitled  to  bring  an  action  for  his  private  relief;  and  if  the 
matter  be  of  public  concern,  the  offender  shall  besides  be 
considered  as  guilty  of  a  misdemeanor,  and  liable  to  in- 
dictment accordingly  (y).  The  law  in  this  case  will  be 
the  same,  even  though  the  statute,  after  the  prohibition, 
proceeds  by  a  separate  clause  to  annex  a  particular  pecu- 
niary penalty  to  the  offence  if  committed ;  for  that  will 
not  take  away  the  other  remedies  (z):  but  where  a  statute 
merely  inflicts  a  pecimiary  penalty  for  an  act  not  previously 
unlawful,  and  contains  no  direct  prohibitory  clause,  no  in- 
dictment can  in  this  case  be  sustained ; — the  only  remedy 
is  to  proceed  for  the  penalty  (a). 

8.  A  subsequent  statute  may  repeal  a  prior  one,  not  only 

(I)  1  Bla.  Com.  88.  tery  Company,  6  Bing.  N.  C.  253 ; 

(m)  Archbishop  of  Canterbury's  R.  v.  Buchanan,  12  L.  J.  227. 

case,  2  Rep.  46  b;  2  Hawk.  c.  27,  (s)  Per  Ashhunt,  J.,  Rex  v.  Har- 

s.  124.  ris,  ubi  supra;    Beckford  v.  Hood, 

(jr)  Bac  Abr.  Statute  (  B).  7  T.  R.  620 ;  Rex  v.  Wright,  1  Burr. 

(y)  2  Inst  ISly  163.    See  the  case  5i3. 

of  the  Marshalsea,  10  Rep.  75  b;  2  (a)  See  Rex  v.  Buck,  2  Str.  679; 

Hale,  P.  C.  171 ;  Rex  v.  Harris,  4  Rex  v.  Wright,  ubi  supra;  Rex  v. 

T.  R.  205  ;   Rex  *.  Leginham,   1  Robinson,  2  Burr.  805. 
Mod.  71 ;  Carden  o.  General  Ceme- 
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by  express  provision  to  that  effect,  but  by  necessary  impli- 
cation; and  every  statute  is  a  repeal  by  implication  of  a 
preceding  statute,  so  far  as  it  is  contrary  thereto  (ft),  for 
leges  posteriores  priores  abrogant ;  consonant  to  which  it 
was  laid  down  by  a  law  of  the  twelve  tables  at  Rome,  that 
quodpopulus  postremumjussit,  id  jus  ratum  esto.  But  this 
is  to  be  understood  only  when  the  matter  of  the  later  statute 
is  so  clearly  repugnant  that  it  necessarily  implies  a  nega- 
tive. As  if  a  former  act  says,  that  a  juror  upon  such  a 
trial  shall  have  an  estate  of  twenty  poimds  a  year ;  and  a 
new  statute  afterwards  enacts,  that  he  shall  have  twenty 
marks : — ^here  the  latter  statute  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  sufficient,  the  for- 
mer statute  which  requires  twenty  poimds  is  at  an  end(c). 
But  if  the  acts  are  such  that  they  may  stand  together, 
here  the  latter  does  not  repeal  the  former,  but  they  shall 
both  have  a  concurrent  efficacy.  As  if  by  a  former  law 
an  offence  be  indictable  at  the  quarter  sessions,  and  a  later 
law  makes  the  same  offence  indictable  at  the  assizes ; — 
here  the  jurisdiction  of  the  sessions  is  not  taken  away,  but 
both  have  concurrent  jurisdiction,  and  the  offender  may  be 
prosecuted  at  either :  unless  the  new  statute  subjoins  ex- 
press negative  words,  as,  that  the  offence  shall  be  indict- 
able at  the  assizes,  and  not  els^ohere  {d). 

9.  It  was  formerly  the  rule,  that  if  a  statute,  repealing 
another,  was  itself  repealed  afterwards,  the  first  statute  was 
revived,  without  any  formal  words  for  that  purpose  (e). 
Thus  when  the  statute  of  5  &  6  Edw.  VI.  c.  12,  providing 
that  the  matrimony  of  priests  should  be  deemed  true  and 
lawftd  matrimony  to  all  purposes,  was  repealed  by  a  ^tute 
1  Mary,  st  2,  c.  2,  and  this  latter  statute  was  afterwards 
repealed  by  the  act  of  1  Jac.  c.  25  ;  it  was  held  that  there 

(6)  Bac.  Abr.  Statute  (D).    See  (e)  See  the  Bishop'a  case,  12  Rep. 

Paget  r.  Foley,  2  Bing.  N.  C.  679;  7  ;  4  Inat  825;  Tattle  v.  Grimwood, 

Rex  0.  Middlesex  JuBtices,  2  B.  &  8  Bing.  498  ;  Doe  v.  Golly,  9  Barn. 

Adol.  818.  &  Cress.  844;  Phillips  v.  Hopwood, 

{c)  Jenk.  Cent  2,  78.  10  Barn.  &  Cress.  89. 

(d)  Dr.  Foster's  case,  11  Rep.  68. 
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needed  not  any  express  words  of  reviyal  in  king  James's 
statute  (though  such  words  are  in  fact  contained)^  but  that 
the  act  of  Edward  the  sixth  was  impliedly  and  virtually 
revived  (/).  But  the  rule  is  now  different^  it  being  enacted 
by  13  &  14  Yict.  c.  21,  s&  5,  6,  that  where  any  act  re- 
pealing in  whole  or  in  part  any  former  statute  is  itself 
repealed,  such  last  repeal  shall  not  revive  the  act  or  pro- 
visions before  repealed,  unless  words  be  added  for  that 
purpose ;  and  that  where  any  act  shall  be  made  repealing 
in  whole  or  in  part  any  former  act,  and  substituting  pro- 
visions instead  of  those  repealed,  such  repealed  provisions 
shall  remain  in  force  till  those  substituted  shall  come  into 
operation  by  force  of  the  last  made  statute. 

10.  [Acts  of  parliament  derogatory  from  the  power  of 
subsequent  parliaments  bind  not.  So  the  statute  11  Hen. 
yil.  c.  1,  which  directs  that  no  person  for  assisting  a  king 
de  facto  shall  be  attainted  of  treason  by  act  of  parliament 
or  otherwise,  is  held  to  be  good  only  as  to  common  prose- 
cutions for  high  treason,  but  it  will  not  restrain  or  clog 
any  parliamentary  attainder  {g).  Because  the  legislature, 
being  in  truth  the  sovereign  power,  is  always  of  equal, 
always  of  absolute  authority;  it  acknowledges  no  supe- 
rior upon  earth,  which  the  prior  legislature  must  have 
been,  if  its  ordinances  could  bind  a  subsequent  parliament. 
And  upon  the  same  principle  Cicero,  in  his  letters  to 
Atticus,  treats  with  a  proper  contempt  these  restraining 
clauses,  which  endeavour  to  tie  up  the  hands  of  succeed- 
ing legislatures.  '*  When  you  repeal  the  law  itself,"  says 
he,  '^  you  at  the  same  time  repeal  the  prohibitory  clause, 
"  which  guards  agamst  such  repeal  (A)."] 

These  are  the  several  groimds  of  the  law  of  England 
in  its  proper  and  original  extent.  There  is  a  species, 
however,  of  imwritten  lav  ^  which  no  reference  has  yet 

(/  )  The  Bishop's  case,  12  Rep.  9.  abrogatwr^  fM  nam  earn  abrogari  opor^ 

(g)  4  Inst.  48.  I«al.'*— L.  8,  ep.  28. 
(A)  "CumUxabrtfgaiurfUlHdiptum 
VOL.  I,  O 
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be^n  mfide j  but  which  haa  long  formed  part  of  the  general 
system,  and  (though  here  noticed  in  the  last  place)  con- 
stitutes one  of  its  principal  diyisions.  This  is  equity; 
which  is  so  termed  by  way  of  distinction  from  the  original 
and  proper  law  of  England,  or  (as  it  is  usually  called  in 
this  case)  the  common  law.  For  that  phrase  (we  are  to 
observe)  is  used  in  two  senses-^either  to  express  the  insti- 
tutions which  are  not  founded  on  any  known  statute,  but 
on  custom  only(t), — or  those  which  are  distinct  from 
equity.  Indeed  the  term  serves  in  both  cases  to  indicate 
that  which  is  more  antient,  as  opposed  to  that  which  is 
less  so:  the  statute  law  being  of  modem  creation  when 
compared  with  that  which  is  of  immemorial  antiquity; 
and  equity  being  of  considerable  later  birth  than  some  of 
the  earlier  parts  of  the  statute  law.  The  origin  of  equity 
may  be  stated  as  follows.  The  antient  structure  of  our 
national  jurisprudence  (whateyer  might  be  its  merit  in 
other  particulars)  was  singularly  defective  in  compass  and 
enlargement  of  view.  It  took  no  account  of  several  sub< 
jects  for  which  it  is  the  duty  of  civilized  judicature  to 
provide ;  and  to  others  it  applied  maxims  too  strict  and 
unbending  to  satisfy  the  notions  of  justice  in  an  advanced 
state  of  society.  Its  judicial  remedies  were  also  in  some 
cases  of  a  cumbrous  and  inconvenient  character.  For 
these  evils  the  progressive  introduction  of  new  remedial 
laws  by  act  of  the  legislature  would  seem  to  have  been 
the  natural  remedy.  But  the  course  of  things  was  dr& 
ferent.  Owing  perhaps  to  some  peculiar  averseness  in 
the  early  genius  of  the  country  from  change  in  its  legal 
institutions,  the  law  administered  between  subject  and 
subject,  in  the  antient  courts  of  the  realm,  was  allowed  to 
remain  for  a  long  period  of  our  history  with  very  little 
alteration  of  a  frmdamental  kind.  But  new  courts  were 
on  the  other  hand  gradually  established  with  a  collateral, 
and  in  some  sense,  an  usurped  jurisdiction,  in  which  cog^ 
nizance  was  taken  of  those  subjects  which  the  proper  law 

(0  Vide  8up.  pp.  41,  4^  47. 
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of  England  had  overlooked  or  insufficiently  regulated; 
relief  given  from  the  consequences  of  some  of  its  harsher 
doctrines ;  and  the  defects  of  its  judicial  methods  in  cer- 
tain cases  supplied.  These  courts  having  been  at  the  out- 
set chiefly  resorted  to  for  one  of  the  particular  purposes 
above  enumerated^  viz.  the  mitigation  of  the  severity  of 
the  common  law  as  applied  to  particular  cases>  the  whole 
system  of  rules  and  principles  there  administered  obtained, 
(without  much  propriety,  but  in  reference  to  the  liberal 
principle  of  interpretation  applied  by  jurists  to  the  inter- 
pretation of  positive  laws  (A),)  the  appellation  o£  equity ^ — 
and  soon  began  to  hold  that  divided  empire  with  the  more 
antient,  or  common  law,  which  it  still  retains.  In  the 
courts  of  equity  is  now  administered  a  very  large  propor- 
tion of  the  whole  forensic  business  of  the  country,  (that  is, 
in  matters  of  property,  for  beyond  this  they  have  no  juris- 
diction); and  the  extensive  subjects,  in  particular,  of 
tnists  and  partnerships^  fidl  almost  exclusively  under  their 
management.  They  are  also  the  proper  and  regular 
courts  to  which  recourse  is  to  be  had,  where  the  object  is 
to  compel  a  man  to  perform  his  contract,  or  abstain  from 
the  conmiission  of  an  injury:  and  until  a  very  recent 
period  they  were  the  only  courts  available  for  either  of 
these  purposes,  the  common  law  courts  interfering  only 
so  far  as  to  award  damages  where  the  breach  of  contract 
or  wrong  had  been  aheady  committed.  But  the  jurisdic- 
tion of  the  common  law  courts  has  been  now  extended  so 
as  to  embrace  the  latter  of  these  purposes,  as  will  be 
shown  hereafter  in  its  proper  place  (f).     The  forms  of 

(it)  Vide  sup.,  pp.  75 1 76.   Redes-  the  action  is  brought  And  see  farther 

dale,  Plead,  in  Chan.  p.  8.  provisions  on  this  subject,  23  &  24 

(/>  Vide  poet,  bk.  v.  c.  vix.    By  Vict.  c.  126,  ss.  82,  3S,    But  the 

17  &  18  Vict.  c.  125,  ss.  79—82,  courts    of    common   law   are   still 

the  courts  of  common  law  are  now  without  any  general  power  to  en- 

enabled,  on  the  application  of  the  force  specifically  the  performance  of 

plaintiff  in  an  action,  to  issue  a  a  contract.    See  Benson  v.  Paull,  6 

writ  rf  ii^MMcHom  against  the  repe-  EIL  8c  Bl.  378 ;  Norris  v.  Irish  Land 

tition  or  continuance  of  the  breach  Company,  8  £11.  &  BL  526. 
of  contract  or  other  injury  for  which 

62 
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proceeding  in  the  courts  of  equity  are  also  peculiar  to 
themselves;  and  comprise  the  method  of  requiring  the 
defendant  to  put  in,  upon  his  oath,  a  written  answer  to 
the  plaintiff's  charge ;  a  method  unknown  to  the  courts 
in  which  the  common  law  is  administered  (m). 

(m)  The  defendant,  however,  may  against  himself,  though  the  case  was 
now  be  compelled  in  the  common  law  formerly  otherwise ;  see  14  Sl  15 
courts  to  be  examined  as  a  witness     VicL  c  99,  et  vide  post,  bk.  ▼.  e.  x. 
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SECTION  IV. 

OF  THE  COUNTRIES  SUBJECT  TO  THE 
LAWS  OF  ENGLAND. 


[The  kingdom  of  England,  over  which  our  municipal 
hiws  have  jiiriBdiction,  includes  not,  by  the  common  law, 
either  Wales,  Scotland,  or  Lreland,]  or  Berwick-upon- 
Tweed  (a),  [or  any  other  part  of  the  Queen's  dominions 
except  the  territory  of  England  only.  And  yet  the  dyil 
laws  and  local  customs  of  this  teiritory  do  now  obtain,  in 
part  or  in  all,  with  more  or  less  restrictions,  in  these  and 
many  other  adjacent  coimtries; — of  which  it  will  be 
proper  first  to  take  a  review,  before  we  consider  the 
kingdom  of  England  itself,  the  original  and  proper  sub- 
ject of  these  laws. 

Wales  (b)  had  continued  independent  of  England,  un- 
conquered  and  uncultivated,  in  the  primitive  pastoral  state 
which  C»sar  and  Tacitus  ascribe  to  Britain  in  general,  for 
many  centuries :  even  firom  the  time  of  the  hostile  inva- 
sions of  the  Saxons,  when  the  antient  and  Christian  inha- 
bitants of  the  island  retired  to  those  natural  intrenchments, 
for  protection  against  their  pagan  visitants.  But  when 
these  invaders  themselves  were  converted  to  Christianity, 
and  settled  into  regular  and  potent  governments,  this  re- 
treat of  the  antient  Britons  grew  every  day  narrower ; 
they  were  over^run  by  litde  and  little,  gradually  driven 

(a)  See  Rex  v.  Cowle,  2  Burr.  (b)  At  to  Wales,  lee  Vaugh.  895 

8<a    But  England  wmprimAfatU  —420;  Rex  v.  Cowle,  ubi  rap.i  4 

includes  Wales  and  Berwick;  vide  Inst  239;  2  Inst.  195;  Buckley  e. 

post,  p.  98.  Thomas,  Plowd.  121, 128, 126,  129. 
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[from  one  fiustness  to  another^  and  bj  repeated  looses 
abridged  of  their  wild  independence.  Yeiy  earlj  in  our 
history  we  find  their  princes  doing  homage  to  the  crown 
of  England;  till  at  length  in  the  reign  of  Edward  the 
first,  who  may  justly  be  styled  the  conqueror  of  Wales, 
the  line  of  their  antient  princes  was  abolished  (c),  and  the 
king  of  England's  eldest  son]  was  created  (d)  their  titular 
prince ;  [the  territory  of  Wales  being  then  entirely  re- 
annexed,  by  a  kind  of  feodal  resumption,  to  the  dominion 
of  the  crown  of  England  («);  or,  as  the  statute  of] 
Wales  (/)  [expresses  it,  **  terra  WaUuB  cum  incolis  «tiw, 
prius  regijurefeodali  subfecta  (of  which  homage  was  the 
sign),  jam  in  praprietatis  dominium  totaliter  et  cum  inte^ 
gritate  conversa  est,  et  corona  regni  Anglite  tanquam  pars 
corporis  efusdem  annexa  et  unitaJ*  By  the  statute  of 
Wales  very  material  alterations  were  also  made  in  divers 
parts  of  their  laws,  so  as  to  reduce  them  nearer  to  the 
English  standard,  especially  in  the  forms  of  their  judicial 
proceedings ;  but  they  still  retained  vety  much  of  their 
original  polity,  particularly  their  rule  of  inheritance,  viz., 
that  their  lands  were  divided  equally  among  aU  the  issue 
male,  and  did  not  descend  to  the  eldest  son  alone.  By 
other  subsequent  statutes  their  provincial  immunities 
were  still  fiui;her  abridged:  but  the  finishing  stroke  to 
their  independency  was  given  by  the  statute  27  Hen. 
YIII.  c.  26 ;  which  at  the  same  time  gave  the  utmost 
advancement  to  their  civil  prosperity,  by  admitting  them 
to  a  thorough  communication  of  laws  with  the  subjects  of 
England.  Thus  were  this  brave  people  gradually  con- 
quered into  the  enjoyment  of  true  liberty,  being  insensibly 


(c)  See  Tinmer's  Hist  Eng.  p.  8,  king's    eldest    son,  the   Prince    of 
c.  ii. ;  Hume*s  Hist  Eng.  c  xiii.  Wales. 

(d)  Blackstone  says  he  became  so  (e)  Vaugh.  400;  Rex  v.  Cowle,  2 
"  as  a  matter  of  course  ;*'  but  (as  Mr.  Burr.  85 1 . 

Christian  has  remarked)  the  expre*-  ( /  )  12  Edw.  1 .   Blackstone  refers 

sion  is  not  accurate,  though  it  has  erroneously  in  this  place  to  the  sta- 

been  always  usual    to  create    the  tute  10  Edw.  1. 
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[put  upon  tlie  same  footing,  and  made  fellow-citizens^  with 
their  conquerors. 

It  is  enacted  by  this  statute  27  Hen.  VIII.  c.  26^ — 
1.  That  the  dominion  of  Wales  shall  be  for  ever  united  to 
the  kingdom  of  England.  2.  That  all  Welshmen  bom 
shall  have  the  same  liberties  as  other  the  king's  subjects.' 
3.  That  lands  in  Wales  shall  be  inheritable  according  to 
the  English  tenures  and  rules  of  descent.  4.  That  the 
laws  of  England^  and  no  other,  shall  be  used  in  Wales : 
besides  many  other  reguktions  of  the  police  of  this  princi- 
pality. And  the  statute  34  &  35  Hen.  VIII.  c.  265  con- 
firms the  same,  adds  ftrther  regulations,  and  divides  it 
into  twelve  shires  (^),]  a  division,  it  may  be  observed^ 
exclusive  of  the  county  of  Monmouth;  which,  though 
formerly  port  of  Wales,  had  been  made,  by  the  27  Hen. 
VIII.  c.  26,  just  mentioned,  one  of  the  counties  of  the 
realm  of  England. 

From  this  time  the  civU  condition  of  the  principality 
has  differed  but  slightly  firom  that  of  the  kingdom  at 
large.  There  were  however^  until  a  recent  period,  two 
particulars  of  distinction  sufficiently  important  to  deserve 
notice — first,  that  Wales  possessed  within  itself  superior 
courts  called  Courts  of  Great  Session  (A),  independent  of 
the  process  of  Westminster  Hall,  and  was  not  visited  by 
the  English  judges  of  assize ;  secondly,  that  such  of  its 
counties  and  towns  as  were  represented  in  parliament  sent 
each  one  member  only,  the  usual  number  in  England 
being  two.  But  by  the  Act  for  the  more  effectual  admini- 
stration of  justice,  1  WiQ.  IV.  c  70,  the  jurisdiction  of 
the  Courts  of  Ghreat  Session  was  abolished,  and  it  was 
enacted  that  assizes  shotdd  be  held  in  the  principality,  for 
the  trial  of  all  matters  criminal  and  civil,  in  like  manner 
and  form  as  had  been  usual  for  the  counties  in  England. 

(g)  By  8  &  9  Vict.  c.  11,  the  (A)  The  prooeedings  in  the  oourts 

manner  of  aasigning  therift  in  Walee  of  Great  Seaaion  were  partly  tegu- 

is  regulated  and  aasimilated  to  that  lated  by  18  Geo.  S|  c.  61. 
in  EngUind. 
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And  by  the  Act  to  amend  the  repreBentation  of  the  people, 
2  WilL  IV.  c  45,  a  new  arrangement  was  made  as  to  the 
return  of  members  for  Wales ;  by  the  effect  of  which 
three  of  its  counties  respectiyely  send  two  knights  of  the 
shire  to  parliament,  and  each  of  the  remaining  counties 
one* 

The  kingdom  of  ScotIand(») ^notwithstanding  the  union 
of  the  crowns  on  the  accession  of  their  king  James  the 
sixth  to  that  of  England, — continued  [an  entirely  separate 
and  distinct  kingdom  for  above  a  century  more,  though  an 
union  had  been  long  projected;  which  was  judged  to  be 
the  more  easy  to  be  done],  as  these  kingdoms  exhibited  at 
the  time  of  the  project  [a  very  great  resemblance,  though 
&r  £rom  identity,]  in  their  institutions.  And  this  is  re- 
marked by  Sir  E.  Coke(j),  who  points  out  a  conformity, 
in  many  things,  [not  only  in  the  religion  and  language  of 
the  two  nations,  but  also  in  their  antient  ]aws(A).]  As 
to  the  latter  particular,  indeed,  this  resemblance  did  not 
exist  at  the  time  of  the  Norman  conquest,  for  the  Scottish 
institutions  were  then,  according  to  the  best  authorities, 
exdusiyely  Celtic (/),  and  those  of  England,  Anglo-Saxon : 
but  it  had  become  established  as  soon  afterwards  as  the 
twelfth  century  (m) ;  and  not  only  continued  to  preyail  at 
the  time  of  the  Union,  but  is  even  yet  in  some  particulars 
distinctly  perceptible.     The  diversities  of  practice,  how- 

(t)  At  to  Scotland,  mo  4  Inst  tatem  (the    authenticity  of  which, 

8i5.  though  once  a  sulgect  of  dispute, 

(J)  4  Inst  845.  seems  on  the  whole  to    he  suffi- 

(Ir)    Blackstone  aayu   that    both  ciently  established,)  is  so  similar  to 

kingdoms    "were    antiently  under  the  treatise  of  Olanvil  on  English 

the  same  government,"  and  cites  law  in  the  reign  of  Hen.  2,  that  one 

1  Jac.   1,  c.  1,  as  declaring  that  of  them  is  plainly  copied  from  the 

"these    two  mighty,    famous    and  other.    There  seems  little  reason, 

antient    kingdoms   were    formerly  however,  to  doubt  that  Olanvil' s  is 

one."    But  when  and  how  they  be-  the  original  work.   As  to  these  trea- 

came  so,  is  not  stated.  tises,  see  4  InsL  346 ;    £rskine*s 

(/)  See  HalUm*s   Constitutional  Instit.  b.  1,  1 1,  s.  82 ;  Robertson's 

Hist  vol.  iii.  p.  404,  8rd  ed.  Chas.  V.  vol.  i.  n.  (25) ;  Reeves's 

(«)  The  most   antient   book  of  Hist  Eng.  Law,  vol.  i.  p.  225. 
Scottish  law,  called  Regiam  MtyeM- 
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ever,  in  two  large  and  independent  jurisdictions,  and  the 
acts  of  two,  distinct  parliaments,  liaye  in  process  of  time 
naturally  tended  to  introduce  great  diversities;  to  which 
we  maj  add,  as  a  co-operative  cause,  the  antient  alliance 
and  connection  of  Scotland  with  France,  where  the  civil 
law  chiefly  prevailed.  For  to  that  law  the  Scottish  juris- 
prudence ultimately  became  in  many  respects  conformable ; 
and  particularly  in  all  that  regards  contracts  and  com- 
merce (n). 

To  recur  however  to  the  history  of  the  Union:  it  ap- 
peared to  Sir  Edward  Coke,  and  the  politicians  of  that 
time,  to  be  attended  (notwithstanding  the  similarity  of  the 
two  systems  of  law)  with  great  difficulties;  but  [these 
were  at  length  overcome,  and  the  great  work  was  happily 
effected  in  the  reign  of  Queen  Anne(o);  when  twenty- 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations;  the  purport  of  the  most  considerable  being 
as  follows;— that 

1.  On  the  first  of  May,  1707,  and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  shall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain 
shall  be  the  same  as  was  before  settied  with  regard  to  that 
of  England. 

3.  The  united  kingdom  shall  be  represented  by  one 
parliament. 

4.  There  shall  be  a  communication  of  all  rights  and 
privileges  between  the  subjects  of  both  kingdoms,  except 
where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,OOOJL  by  a  knd  tax, 
Scotland  shall  raise  48,0002. 
16,  17.  The  standards  of  the  coin,  of  weights,  and  of 


(u)  See  Enkine'B  Instit  b.  1, 1. 1,  lated  on  seTenl  miieellaneous  points 

t.  41.    By  19  &  20  Vict  c.  60,  and  affecting  trade  and  ooromeroe. 

c.  97,   the  Uws  of   England   and  (o)  See  the  act  of  Union  (5  Ann. 

Scotland  have  recently  been  assimi-  c.  8) ;  and  6  Ann.  cc.  6,  28. 
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[meiunireB,  BhaU  be  reduced  to  those  of  England,  through- 
out  the  united  kmgdoma. 

18.  The  laws  relating  to  trade,  cnstoniB,  and  the  excise, 
shall  be  the  same  in  Scotland  as  in  England(p).  But  all 
the  other  laws  of  Scotland  shall  remain  in  force;  though 
alterable  by  the  parliament  of  Gfreat  Britain.  Yet  with 
this  caution,  that  laws  relating  to  public  poUcj  are  alter- 
able at  the  discretion  of  the  parliament;  laws  relating  to 
private  right  are  not  to  be  altered  but  for  the  eyident 
utility  of  the  people  of  Scotland. 

22.  Sixteen  peers  are  to  be  chosen  to  represent  the 
peerage  of  Scotland  in  parliament  (7),  and  forty-five  mem- 
bers to  sit  in  the  house  of  commons;]  which  number  of 
oommonerB  has,  however,  by  an  act  of  parUament  paaeed 
in  the  year  1832,  been  raised  to  fifty-three  (r). 

23.  [The  sixteen  representative  peers  of  Scotland  shall 
have  aU  privileges  of  parliament :  and  all  peers  of  Scot- 
land shall  be  peers  of  Great  Britain ;  and  rank  next  after 
those  of  the  same  degree  at  the  time  of  the  union,  and 
shall  have  all  privileges  of  peers,  except  sitting  in  the 
house  of  lords  and  voting  on  the  trial  of  a  peer  (s). 

These  are  the  principal  of  the  twenty-five  articles  of 
nnion,  which  are  ratified  and  confirmed  by  statute  6  Anne 
c.  8 :  in  which  statute  there  are  also  two  acts  of  parlia- 
ment recited;  the  one  of  Scotland (^),  whereby  the  church 
of  Scotland,  and  also  the  four  universities  of  that  king- 
dom, are  established  for  ever,  and  all  succeeding  sovereigns 
are  to  take  an  oath  inviolably  to  maintain  the  same  ;  the 
other  of  England  (m),  whereby  the  acts  of  uniformity  of 
the  thirteenth  year  of  Elizabeth  and  the  thirteenth  year  of 

(p)  See  Maxwell  V.  Mayre,  1  Bla.  Fort.  Rep.  165$  Duke  of  Queens- 
Rep.  271|  364.  berry's  case,  1  Peere  Wms.  582. 

(q)  6  Ann.  c.  23.    And  see  2  &  3         (/)  1  W.  &:  M.  c.  5  (an  Act  for  se- 

Will.  4,  c.  63;  14  &  15  Vict  c.  87 ;  curing  the  Protestant  religion  and 

15  3r  16  Vict.  c.  35.  Presbyterian  church  government). 

(r)  2  &  3  Will.  4,  c.  65.   (The  Act         (m)  5  Ann.  c.  5  (an  Act  for  se- 

to  amend  the  representation  of  the  curing  the  church  of  England  as  by 

people  in  Scotland.)  law  established). 

(t)  See  Lord  Momington*s  case. 
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[Charles  the  second  (except  as  the  same  had  been  altered 
by  parliament  at  that  time),  and  all  other  acts  then  in 
force  for  the  preservation  of  the  church  of  England,  are 
declared  perpetual ;  and  it  is  stipulated  that  ererjr  subse^ 
quent  king  and  queen  shall  take  an  oath  inviolably  to 
maintain  the  same  vnthin  England,  Ireland,  Wales,  and 
the  town  of  Berwick-upon-Tweed.  And  it  is  enacted, 
that  these  two  Acts  ^'  shall  for  ever  be  observed  as  fimdar 
mental  and  essential  conditions  of  the  union." 

Upon  these  articles  and  acts  of  union,  4t  is  to  be  ob- 
served,— 1.  That  the  two  kingdoms  are  now  so  inseparably 
united,  that  nothing  can  ever  disunite  them  again ;  except 
the  mutual  consent  of  both,  or  the  successftd  resistance  of 
either,  upon  apprehending  an  infringement  of  those  points 
which,  when  they  were  separate  and  independent  nations, 
it  was  mutually  stipulated  should  be  '*  fimdamental  and 
essential  conditions  of  the  union  (v)."    2.  That  whatever 


(v)  It  may  be  justly  doubted 
whether  even  luch  an  infringement 
(though  a  manifest  breach  of  good 
faith,  unless  done  upon  the  most 
pressing  necessity)  would  of  itself 
dissolve  the  union ;  for  the  bare  idea 
of  a  state  without  a  power  some- 
where vested  to  alter  every  part  of 
its  laws  is  the  height  of  political 
absurdity.  The  truth  seems  to  be, 
tliat  In  such  an  Incorporate  union 
(which  is  well  distinguished  by  a 
very  learned  prelate  from  a/ctderate 
allianee,  where  such  an  infringement 
would  certainly  rescind  the  com> 
pact,)  the  two  contracting  states 
are  totally  annihilated,  without  any 
power  of  a  revival ;  and  a  third 
arises  from  their  conjunction,  in 
which  all  the  rights  of  sovereignty, 
and  particularly  that  of  legislation, 
must  of  necessity  reside.  (See  War- 
burton's  Alliance,  195.)  But  the 
wanton  or  imprudent  exertion  of 
this  right  would   probably  raise  a 


very  alarming  ferment  in  the  minds 
of  individuals;  and  therefore  it  is 
hinted  above  that  such  an  attempt 
might  endanger  (though  by  no  means 
destroy)  the  union. 

To  illustrate  this  matter  a  little 
farther ;  an  act  of  parliament  to  re- 
peal or  alter  the  act  of  uniformity  in 
England,  or  to  establish  episcopacy 
in  Scotland,  would  doubtless  in  point 
of  authority  be  sufficiently  valid  and 
binding:  and  notwithstanding  such 
an  act,  the  union  would  continue 
unbroken.  Nay,  each  of  these  mea- 
sures might  be  safely  and  honourably 
pursued,  if  respectively  agreeable 
to  the  sentiments  of  the  English 
church  or  the  kirk  in  Scotland.  But 
it  should  seem  neither  prudent,  nor 
perhaps  consistent  with  good  faith, 
to  venture  upon  either  of  those  steps, 
by  a  spontaneous  exertion  of  the  in« 
herent  powers  of  parliament,  or  at 
the  instance  of  mere  individuals. 
So  sacred,    indeed,    are    the    laws 
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[else  may  be  deemed  **  fundamental  and  essential  condi- 
tions,'* the  preservation  of  the  two  churches  of  England 
and  Scotland  in  the  same  state  that  they  were  in  at  the 
time  of  the  union,  and  ihe  maintenance  of  the  acts  of 
uniformity  which  establish  our  common  prayer,  are  ex- 
pressly declared  so  to  be.  3.  That  therefore  any  altera- 
tion in  the  constitution  of  either  of  those  churches,  or  in 
the  liturgy  of  the  church  of  England,  (unless  with  the 
consent  of  the  respective  churches,  collectively  or  repre- 
sentatively given,)  would  be  an  infringement  of  these 
^'fundamental  and  essential  conditions,"  and  greatly  en- 
danger the  union.  4.  That  the  municipal  kws  of  Scotiand 
are  ordained  to  be  still  observed  in  that  part  of  the  island, 
unless  altered  by  parliament ;  and,  as  the  parliament  has 
not  yet  thought  proper,  except  in  certain  instances,  to 
alter  them,  they  stOl  (with  regard  to  the  particulars  un- 
altered) continue  in  fuU  force.  Wherefore  the  municipal 
laws  of  England  are,  generally  speaking,  of  no  force  or 
validity  in  Scotland ;]  nor,  on  the  other  hand,  are  those 
of  Scotland  of  force  or  validity  in  England  (x) ;  [and  of 
consequence,  in  the  ensuing  Commentaries,  we  shall  have 
very  litde  occasion  to  mention,  any  firther  than  sometimes 
by  way  of  illustration,  the  municipal  laws  of  the  Scottish 
part  of  the  united  kingdom.]  It  is  however  to  be  ob- 
served, that  acts  of  parliament,  passed  since  the  union, 
extend  in  general  to  Scotland,  though  that  country  be  not 
expressly  mentioned.  If  it  be  intended  to  except  Scot- 
land, there  must  be  an  express  proviso  to  that  effect,  or 
the  intention  of  the  legislature  to  except  it  must  be  other- 
wise sufficientiy  indicated  (y). 


above  mentioned  (for  protecting 
each  church  and  the  English  li- 
turgy) esteemed,  that  in  the  regency 
Acts,  both  of  1751  and  1765,  the  re- 
gents are  expressly  disabled  from  as- 
senting to  the  repeal  or  alteration  of 
either  these  or  the  act  of  settlement. 
(«)  Our  courts  do  not  even  take 


judicial  notice  of  the  state  of  the 
law  in  Scotland ;  but  (as  in  the  case 
of  a  foreign  country)  if  any  question 
upon  it  happens  to  arise,  it  is  con- 
sidered as  a  matter  of  fact  to  be  as- 
certained by  evidence.  (Woodham 
V.  Edwardes,  5  Ad.  &  El.  771.) 
(y)  Rex  V.  Cowle,  2  Burr.  858. 
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[The  town  of  Berwick-upon-Tweed  was  originally  part 
of  the  kingdom  of  Scotland ;  and,  as  such,  was  for  a  time 
reduced  by  King  Edward  the  first  into  the  possession  of 
the  crown  of  England ;  and  during  such  its  subjection,  it 
received  fiK)m  that  prince  a  charter,  which  (afler  its  sub- 
sequent cession  by  Edward  Balliol  to  be  for  ever  united  to 
the  crown  and  realm  of  England,)  was  confirmed  by  King 
Edward  the  third,  with  some  additions ;  particularly  that 
it  should  be  governed  by  the  laws  and  usages  which  it  en- 
joyed during  the  time  of  King  Alexander,  that  is,  befi>re 
its  reduction  by  Edward  the  first  Its  constitution  was 
new-modelled,  and  put  upon  an  English  footing  by  a 
charter  of  King  James  the  first :  and  all  its  liberties, 
fiiunchises,  and  customs  were  confirmed  in  parliament  by 
the  statutes  22  Edw.  lY.  c.  8,  and  2  Jac.  L  c.  28.  Though 
therefore  it  hath  some  local  peculiarities,  derived  firom  the 
antient  laws  of  Scotland,  yet  it  is  clearly  part  of  the  reahn 
of  England  (z),  being  represented  by  burgesses  in  the 
house  of  commons,  and  bound  by  all  acts  of  the  British 
parliament,  whether  specially  named  or  otherwise.  And 
therefore  it  was  (perhaps  superfluously)  declared  by  statute 
20  Geo.  IL  c.  42,  s.  3,  that  where  England  only  is  men- 
tioned in  any  act  of  parliament,  the  same  notwithstanding 
hath  and  shall  be  "  deemed  to  comprehend  and  include  the 
dominion  of  Wales  and  town  of  Berwick-upon-Tweed.^] 
Berwick,  however,  is  no  part  of  the  county  of  Northum- 
berland (a)  ;  but  forms,  in  some  sense,  a  county  of  itself; 
that  is,  a  county  of  a  toum  corporate  (&) :  as  to  the  effect 
of  which,  the  reader  is  referred  to  the  observations  which 
we  shall  have  occasion  presently  to  make  when  we  come 
to  explain  the  nature  of  counties  corporate  (e). 

(t)  See  Hale,  Hist.  C.  L.  c.  9 ;  8M ;  Mayor  of  Berwick  v.  Shanks, 

Rex  V.  Cowle,  2  Burr.  853 ;  Com.  ubi  lup. 

Dig.  Scotland  ( B.) s  Mayor  of  Ber.  (6)  See  5  &  6  Will  4,  c.  76,  n.  61, 

wick  V.  Shanka,  8  Bing.  459.  109 ;  6  &  7  Will.  4,  c.  108,  ■•  6. 

(a)  See  Rex  «.  Cowle,  2   Burr.  (e)  Vide  post,  187. 
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Au  to  Ireland  {d)y  its  inhabitants^  at  the  time  of  the  con- 
quest of  the  island  by  Henry  the  second,  were  governed  by 
what  they  called  the  Brehon  law,  so  styled  from  the  Irish 
name  of  judges,  who  were  denominated  Brehons  {e).  But 
on  such  conquest,  the  laws  of  England  were  received  and 
sworn  to  by  the  Irish  nation  assembled  at  the  council  of 
Lismore  (/)•  And  afterwards  [King  John,  in  the  twelfth 
year  of  his  reign,  went  into  Ireland  and  carried  over  with 
him  many  able  sages  of  the  law ;  and  there  by  his  letters- 
patent,  in  right  of  the  dominion  of  conquest,  is  said  to  have 
ordained  and  established  that  Ireland  should  be  governed 
by  the  laws  of  England  (^):  which  letters-patent  Sir 
Edward  Coke  apprehends  to  have  been  there  confirmed  in 
parliament  (A).  But  to  this  ordinance  many  of  the  Irish 
were  averse  to  conform,  and  BtiQ  stuck  to  their  Brehon  law: 
BO  that  both  Henry  the  third  (i)  and  Edward  the  first  (A) 
were  obliged  to  renew  the  injunction ;  and  at  length  in  a 
parliament  holden  at  Kilkenny,  40  Edw.  III.,  imder  Lionel 
Duke  of  Clarence,  the  then  lieutenant  of  Ireland,  the 
Brehon  law  was  formally  abolished,  it  being  unanimously 
declared  to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of 
later  times.  And  yet,  even  in  the  reign  of  Queen  Elizabeth, 
the  wild  natives  still  kept  and  preserved  their  Brehon  law ; 
which  is  described  (/)  to  have  been  ^^  a  rule  of  right  un- 
written, but  delivered  by  tradition  from  one  to  another, 
in  which  oft^entimes  there  appeared  great  show  of  equity 
in  determining  the  right  between  party  and  party,  but  in 
many  things  repugnant  quite  both  to  Grod's  laws  and 

(d)  Ab  to  Ireland,  see  4  Inst.  849.         (0  A.  R.  80 ;  1  Rym.  Feed.  442. 

(e)  4  lost.  858;  Edm.  Spenser's  (k)  A.  R.5. — *'Pro  §o  quod  Uget 
State  of  Ireland^  p.  1618,  edit.  quibu$  utuntur  Hpherniei  Deo  dtieMtO' 
Hughes.  biles  exittunt,  et  omni  juri  diuonoMt, 

(J)  Pryn,  on  4  Inst.  249.  adeo  quod  leges  censeri  turn  deheanif 

{g)  See  Craw  v.  Ramsay,  Vaugh.  nobis  et  consilio  nostro  satis  tfidetur  ex- 

294;  2  Pryn.  Rec.  85 ;  Calvin's  case,  pedienSf  eisdem  utendas  coneedere  leges 

7  Rep.  23 ;  Campbell  v.  Hall,  Cowp.  Jnglieanas.**~-?ryn.  Rec.  1218. 

210.  (0  See  Spenser's  State  of  Ireland, 

(A)  Co.  Litt^  141;  ubi  sup. 
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[''  mail's.'^  Thelaiter  part  of  this  charact^  is  alone  ascribed 
to  it^  by  the  laws  before  cii)ed  of  Edward  the  first  and  his 
grandson.] 

Notwithstanding  this  settlement  of  Ireland^  it  was  onlj 
entitled  the  dominion  or  lordship  of  Ireland  {m),  and  the 
king's  style  was  no  other  than  Domintu  HibemuB,  lord  of 
Ireland,  till  the  thirty-third  year  of  King  Henry  the  eighth, 
when  he  assumed  the  title  of  king,  which  is  recognized  by 
act  of  parliament,  35  Hen.  YIII.  c  3.  But  [as  Ireland 
was  a  distinct  dominion,  and  had  parliaments  of  its  own, 
it  is  to  be  obsenred,  that  though  the  immemorial  customs^ 
or  common  law,  of  England  were  made  the  rule  of  justice 
in  Ireland  also,  yet  no  acts  of  the  English  parliament,  since 
the  twelfth  of  King  John,  extended  into  that  kingdom ; 
unless  it  were  specially  named,  or  included  under  general 
w<»da.Buchas,^thLanyoftheIdng'Bdo«UBionB?ABd 
this  is  particularly  expressed,  and  the  reason  given,  in  the 
Year  Books(n) ;  where  it  is  said,  '^  a  tax  granted  by  the 
parliament  of  England  shall  not  bind  those  of  Ireland, 
because  they  are  not  summoned  to  our  parliament ;''  and 
again,  "  Ireland  hath  a  parliament  of  its  own,  and  maketh 
**  and  altereth  laws ;  and  our  statutes  do  not  bind  them  (o), 
because  they  do  not  send  knights  to  our  parliament ; 
but  their  persons  are  the  king's  subjects,  like  as  the 
inhabitants  of  Calais,  Guscoigne,  and  Ghiienne,  while 
they  continued  under  the  king's  subjection."  The  ge* 
nenJ  run  of  laws,  enacted  by  the  superior  state,  are 
supposed  to  be  calculated  for  its  own  internal  gOTemment, 
and  do  not  extend  to  its  distant  dependent  countries, 
which,  bearing  no  part  in  the  legislature,  are  not  therefore 
in  its  ordinary  and  daily  contemplation.  But  when  the 
sovereign  legislative  power  sees  it  necessary  to  extend  its 
care  to  any  of  its  subordinate  dominions,  and  mentions 

(m)  Stat  Hiberniae,  14  Hen.  8.  following  parenthesis,  vis. "(which 

(«)  20  Hen.  6,  8 ;  2  Rich.  8, 12.  is  to  be  understood  mku  tpeeiaUff 

(o)  Lord  Coke,  citing  this  in  Cal-  namedy 
Tin's  case  (7  Rep.  22),  inserts  the 
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[them  expressly  by  name^  or  includes  them  under  general 
words,  there  can  be  no  doubt  but  then  they  are  bound  by 
its  laws  (p). 

The  original  method  of  passing  statutes  in  Ireland  was 
nearly  the  same  as  in  England,  the  chief  governor  holding 
parliaments  at  his  pleasure,  which  enacted  such  laws  as 
they  thought  proper  (q).  But  an  ill  use  being  made  of 
this  liberty,  particularly  by  Lord  Gormanstown,  deputy- 
lieutenant  in  the  reign  of  Edward  the  fourth  (r),  a  set  of 
statutes  were  there  enacted  in  the  tenth  year  of  Heniy  the 
seventh  (Sir  Edward  Poynings  being  then  lord  deputy, 
whence  they  are  called  Poynings' laws),  one  of  which  («), 
in  order  to  restrain  the  power  as  well  of  the  deputy  as  of 
the  Irish  parliament,  provides, — 1.  That,  before  any  par- 
liament be  summoned  or  holden,  the  chief  governor  and 
council  of  Ireland  shall  certify  to  the  king,  under  the 
great  seal  of  Ireland,  the  considerations  and  causes  thereof, 
and  the  articles  of  the  acts  proposed  to  be  passed  therein ; 
and  2.  That  after  the  king,  in  his  council  of  England, 
shall  have  considered,  approved  or  altered  the  said  acts  or 
any  of  them,  and  certified  them  back  under  the  great  seal 
of  England,  and  shall  have  given  licence  to  summon  and 
hold  a  parliament,  then  the  same  shall  be  summoned 
and  held ;  and  therein  the  said  acts  so  certified,  and  no 
other,  shall  be  proposed,  received,  or  rejected  (^).  But 
as  this  precluded  any  laws  firom  being  proposed  but  such 
as  were  pre-conceived  before  the  parliament  was  in  being, 
which  occasioned  many  inconveniences,  and  made  fce^ 
quent  dissolutions  necessary,]  it  was  afterwards  provided 
by  the  Irish  statute  of  3  &  4  Ph.  &  Mary,  c.  4,  [that  any 
new  propositions  might  be  certified  to  England  in  the 
usual  forms,  even  after  the  summons  and  during  the 
session  of  parliament]     Still,  however,  [there  was  nothing 

(p)  Year  Book,  1  Hen.  7, 8;  Cal-  («)  Cap.  4,  expounded  by  8  &  4 

vin'a  cate,  7  Rep.  22.  Ph.  ft  M.  e.  4u 

(q)  Iriah  Stat  U  Elis.  it.  8,  c.  8.  (<)  4  Inat.  868. 
(r)  Ibid.  10  Hen.  7,  c.  28. 
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[left  to  the  parliament  in  Ireland^  but  a  bare  negative  or 
pow'er  of  rejecting,  not  of  proposing  or  altering,  any  law.] 
But  the  usage  afterwards  was,  that  bills  were  often  framed 
in  either  house,  under  the  denomination  of  *^  heads  for  a 
bill  or  bills :"  and  in  that  shape  thej  were  offered  to  the 
consideration  of  the  lord  lieutenant  and  privj  council : 
who,  upon  such  parliamentary  intimation,  or  otherwise 
upon  the  application  of  private  persons,  received  and 
transmitted  such  heads,  or  rejected  them  without  any 
transmission  to  England.  With  regard,  however,  to 
"  Poynings'  law"  in  particular,  it  could  not  be  repealed 
or  suspended  unless  the  bill  for  that  purpose,  before  it  was 
certified  to  England,  were  approved  by  both  houses  (tc). 

[But  the  Irish  nation,  being  excluded  from  the  benefit 
of  the  English  statutes,  were  deprived  of  many  good  and 
profitable  laws,  mstde  for  the  improvement  of  the  common 
law :  and  the  measure  of  justice  in  both  kingdoms  becom- 
ing no  longer  uniform,  it  was  therefore  enacted  by  another 
of"  Poynings'  laws"(j),  that  all  acts  of  parliament,  before 
made  in  England,  should  be  of  force  within  the  realm  of 
Ireland  (y).]  But  by  the  same  nde,  that  the  people  of 
Ireland  were  not  bound  by  acts  of  the  English  parliament 
passed  before  this  enactment,  and  not  specially  naming  or 
referring  to  Ireland,  so  they  were  not  bound  by  such  acts 
of  parliament  passed  after  this  enactment  (z).  And  on 
the  other  hand  it  was  equally  clearHhat  where  Ireland  was 
particularly  named,  or  included  under  general  words,  they 
were  bound  by  such  acts  of  parliament.  [For  this  follows 
from  the  very  nature  and  constitution  of  a  dependent  state: 


(»)  Irish  Scat.  11  Eliz.  tt  3,  c  & 

{x)  Cap.  22. 

(y)  4  Inst  351. 

(a)  12  Rep.  112.  By  the  Act, 
however,  of  the  Irish  parliament, 
21  &  22  Geo.  3,  c.  48,  (Yelverton*i 
Act,)  it  waa  enacted,  that  certain 
statutes  then  made  in  England  or 
Great  Britain,  relating  to  the  sub- 

VOL.  I. 


jects  therein  enumerated,  save  so 
far  as  the  same  had  been  altered  or 
repealed,  should  be  accepted,  used 
and  executed  in  Ireland.  A  pre- 
vious Act  of  the  same  parliament 
(21  &  22  Geo.  3,  c.  47,  Irish),  would 
seem  to  repeal  the  provisions  of 
10  Hen.  7,  c.  4,  and  3  &  4  Ph.  &  M. 
0.  4> 
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[dependence  being  very  little  else  but  an  obligation  to  con- 
form to  the  will  or  law  of  that  superior  person  or  state 
upon  which  the  inferior  depends.  The  original  and  true 
ground  of  this  superiority,  in  the  present  case,  was  what 
we  usually  caU,  though  somewhat  improperly,  the  right  of 
conquest :  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature ;  but  which  in  reason  and  civil  policy  can 
mean  nothing  more  than  that,  in  order  to  put  an  end  to 
hostilities,  a  compact  is  either  expressly  or  tacitly  made 
between  the  conqueror  and  the  conquered,  that,  if  they 
will  acknowledge  the  victor  for  their  master,  he  wiU  treat 
them  for  the  future  as  subjects,  and  not  as  enemies  (a). 

But  this  state  of  dependence  being  almost  forgotten, 
and  ready  to  be  disputed  by  the  Irish  nation,  it  became 
necessary  to  declare  how  that  matter  really  stood;  and 
therefore  by  statute  6  Geo.  I.  c.  5,  it  was  declared,  that 
the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and 
dependent  upon,  the  imperial  crown  of  Great  Britain,  as 
being  inseparably  united  thereto;  and  that  the  king's 
majesty,  with  the  consent  of  the  lords  and  commons  of 
Great  Britain  in  parliament,  had  power  to  make  laws  to 
bind  the  people  of  Ireland.] 

It  was  not  only  the  parliamentary  constitution  of 
Ireland  that  was  thus  placed  in  a  state  of  dependence ; 
the  same  kind  of  inferiority  attached  to  her  courts  of 
justice,  from  which  there  was  an  ultimate  resort  to  the 
English  courts,  [and  a  writ  of  error  (in  the  nature  of  an 
appeal)  lay  from  the  King's  Bench  in  Ireland  to  the 
King's  Bench  in  England  (i),  and  an  appeal  from  the 
chancery  in  Ireland  immediately  to  the  House  of  Lords 
here : — it  being  also  expressly  declared,  by  the  6  Geo.  I. 
c.  5,  that  the  peers  of  Ireland  have  no  jurisdiction 
to  affirm  or  reverse  any  judgments  or  decrees  what- 
soever.]    For   it  was   maintained   to  be  a  proper  and 

(a)  Puff.  Law  of  Nations,  viii.  6,       Hen.  8 ;  as  appears  by  the  antient 
.24.  book  intituled  Dherrity  qf  Courts, 

(6)  This  was  law  in  the  time  of      c.  ^oiiAr  l§  Roy, 


8.  IV.]  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND.   99 

necessary  constitution  in  all  inferior  dominions,  that  the 
appeal  from  their  courts  in  the  last  resort  should  be  to  the 
courts  of  the  superior  state,  and  this  for  two  reasons: 
1.  [Because  otherwise  the  law  appointed  or  permitted  to 
such  inferior  dominion  might  be  insensibly  changed 
within  itself,  without  the  assent  of  the  superior.  2.  Be- 
cause otherwise  judgments  might  be  given  to  the  disad- 
vantage or  diminution  of  the  superiority ;  or  to  make  the 
dependence  to  be  only  of  the  person  of  the  king,  and  not 
of  the  crown  of  England  (c).] 

The  time  however  at  length  arrived  when  Ireland,  im- 
patient of  a  subordinate  position,  was  enabled  to  assert  her 
rights  as  a  free  and  independent  state.  The  statute  of  6 
Geo.  I.,  before  mentioned,  having  been  first  repealed  (d); 
it  was  by  23  Geo.  III.  c.  28,  declared  that  the  parliament 
and  courts  of  Ireland  had  an  exclusive  right  as  to  all  mat- 
ters of  legislation  and  judicature  in  that  country ;  and  this 
emancipation  was  followed  at  no  distant  period  by  the 
great  measure  which  incorporated  her  (like  Scotland)  as 
an  integral  part  of  the  British  dominions. 

Of  the  articles  of  the  Act  of  Union  with  Ireland  (39  &  40 
Geo.  III.  c.  67)  the  most  important  parts  are  these :  — 

1.  That  the  kingdoms  of  Great  Britain  and  Ireland 
shall,  on  the  Ist  day  of  January,  1801,  and  for  ever  after, 
be  united  into  one  kingdom,  by  the  name  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

2.  That  the  succession  to  the  imperial  crown  shall  con- 
tinue in  the  same  manner  as  that  to  the  crown  of  Great 
Britain  and  Ireland  stood  before  limited. 

3.  That  there  shall  be  one  parliament,  styled  the  Paiv 
liament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

4.  That  the  Lords  spiritual  of  Ireland  by  rotation  of 
sessions,  and  twenty-eight  Lords  temporal  of  Ireland, 
elected  for  life  by  the  peers  of  Ireland,  shall  sit  in  the 

(c)  Vaughan,  402;    1   BL  Com.  {d)  By  22  Geo.  8,  c.  63. 

104. 
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House  of  Lordfl^  and  one  hundred  commoners — to  whom 
five  more  have  now  been  added  by  a  later  act  of  parlia- 
ment (e)— shall  be  the  number  to  sit  in  the  House  of 
Commons  on  the  part  of  Ireland :  that  a  peer  of  Ireland, 
not  elected  one  of  the  twenty-eight,  may  sit  in  the  House 
of  Commons ;  but  while  so  sitting  shall  not  be  entitled  to 
privilege  of  peerage,  or  to  be  elected  one  of  the  twenty- 
eight,  or  to  vote  at  such  election :  and  that  all  the  lords 
spiritual  and  temporal  of  Ireland  (except  those  temporal 
peers  who  may  be  members  of  the  House  of  Commons,) 
shall  have  all  privilege  of  peerage  as  fiilly  as  those  of 
Great  Britain ; — ^the  right  of  sitting  in  the  House  of  Lords 
(with  its  attendant  privileges)  only  excepted. 

5.  That  the  churches  of  England  and  Ireland  shall  be 
united  into  one  Protestant  episcopal  church,  to  be  called  the 
United  Church  of  England  and  Ireland ;  that  the  doc- 
trine, worship  and  discipline  shall  be  the  same ;  and  that 
the  continuance  and  preservation  of  the  united  church,  as 
the  established  church  of  England  and  Ireland,  shall  be 
deemed  an  essential  and  fimdamental  part  of  the  union ; 
and  that  in  like  manner  the  church  of  Scotland  shall  re- 
main the  same  as  established  by  the  acts  of  Union  of  Eng- 
land and  Scotland. 

6.  That  the  subjects  of  Great  Britain  and  Ireland  shall 
be  entitled  to  the  same  privileges  with  regard  to  trade  and 
navigation  (/),  and  also  in  respect  of  all  treaties  with  fo- 
reign powers. 

7.  That  the  future  expenditure  of  the  united  kingdom 
shall  be  defrayed  in  such  proportion  as  parliament  shall 
from  time  to  time  deem  reasonable,  according  to  certain 
rules  prescribed  for  that  purpose  in  the  Act. 

8.  That  all  the  laws  and  courts  of  each  kingdom  shall 
remain  the  same  as  already  established,  subject  to  such 
alterations  by  the  united  parliament  as  circumstances  may 

(e)  2  &  8  Will.  4,  c.  88  (an  Act  ( / )    See    Attorney.General    v. 

to  amend  the  representation  of  the      M'Kenzie,  11  Price,  284. 
people  of  Ireland). 
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require;  but  that  all  writs  of  error  and  appeal  which 
might  then  have  been  decided  in  the  House  of  Lords  of 
either  kingdom,  shall  be  decided  by  the  House  of  Lords 
of  the  united  kingdom. 

Since  the  union  all  acts  of  parliament  extend  to  Ireland^ 
whether  expressly  mentioned  or  not,  unless  that  portion  of 
'the  imited  kingdom  be  expressly  excepted,  or  the  intention 
to  except  it  be  otherwise  plainly  shown. 

[With  regard  to  the  other  adjacent  Islands,  which  are 
subject  to  the  crown  of  Great  Britain,  some  of  them  (as 
the  Isle  of  Wight  {g)^  the  Isle  of  Portland,  the  Isle  of 
Thanet,  &c.)  are  comprised  within  some  neighbouring 
county,  and  are  therefore  to  be  looked  upon  as  annexed 
to  the  mother  island  and  part  of  the  kingdom  of  Eng-^ 
land  (A).  But  there  are  others  which  require  a  more  par-^ 
ticular  consideration. 

And  first,  the  Isle  of  ]VIan(i)  is  a  distinct  territory 
from  England,  and  is  not  governed  by  our  laws ;  neither 
doth  any  act  of  parliament  extend  to  it,  unless  it  be  parti- 
cularly named  therein,  and  then  an  act  of  parliament  is 
binding  there  ij).  It  was  formerly  a  subordinate  feuda- 
tory kingdom,  subject  to  the  kings  of  Norway ;  then  to 
King  John  and  Henry  the  third  of  England ;  afterwards 
to  the  kings  of  Scotland ;  and  then  again  to  the  crown  of 
England;  and  then  at  length  we  find  King  Henry  the 
fourth  claiming  the  island  by  right  of  conquest,  and  dis- 
posing of  it  to  the  Earl  of  Northumberland ;  upon  whose 

ig)  The  Isle  of  Wight,   for  the  18  &  19  Vict.  c.  96,  s.  24,  it  is  made 

purpose  of  parUameniary  repretenta'-  part  of  the  United  Kingdom  for  eut^ 

ticn,  is  a  county  of  iteelf,  separate  tomg  purposes,  but  with  a  saving  as 

from  Hampshire,  and  returns  one  to  rights  then  existing.     As  to  court 

member ;  (see  2  Will.  4,  c.  45,  s.  16.)  of  probate  commissioners  there,  see 

(A)  Com.  Dig.  Narigation,  F.  6 ;  21  &  22  Vict  c.  95,  s.  80 ;  as  to 

4  Inst.  287.  harbours  there,  23  &  24  Vict.  c.  56* 

(•)  Com.  Dig.  Navigation^  F.  2  ;  As  to  costs  to  and  firom  the  Crown 

Co.  Litt.  9  a;  Calvin's  case,  7  Rep.  in    revenue  proceedings  there,  25 

21 ;  4  Inst.  288.  Vict.  c.  14. 

( j)  4  Inst.  284 ;  2  And.  116.     By 
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[attainder  it  was  granted  (by  the  name  of  the  lordship  of 
Man)  to  Sir  John  de  Stanley  by  letters-patent  7  Hen, 
IV.  (A).  In  his  lineal  descendants  it  continued  for  eight 
generations,  till  the  death  of  Ferdinando,  Earl  of  Derby, 
A.D.  1594 ;  when  a  controversy  arose  concerning  the  in- 
heritance thereof  between  his  daughters  and  William,  his 
surviving  brother :  upon  which,  and  a  doubt  that  was 
started  concerning  the  validity  of  the  original  patent  (/), 
the  island  was  seized  into  the  queen's  hands,  and  after- 
wards various  grants  were  made  of  it  by  King  James  the 
first;  all  which  being  expired  or  surrendered,  it  was 
granted  afresh  in  7  Jac.  I.  to  William  Earl  of  Derby,  and 
the  heirs  male  of  his  body,  with  remainder  to  his  heirs 
general ;  which  grant  was  the  next  year  confirmed  by  act 
of  parliament,  with  a  restraint  of  the  power  of  alienation 
by  the  said  Earl  and  his  issue  male.  On  the  death  of 
James,  Earl  of  Derby,  a.d.  1 735,  the  male  line  of  Earl 
William  failing,  the  Duke  of  Atholl  succeeded  to  the 
island  as  heir  general  by  a  female  branch.  In  the  mean- 
time, though  the  title  of  king  had  long  been  disused,  the 
Earls  of  Derby,  as  lords  of  Man,  had  maintained  a  sort  of 
royal  authority  therein,  by  assenting  or  dissenting  to  laws 
and  exercising  an  appellate  jurisdiction.  Yet,  though  no 
English  writ,  or  process  firom  the  courts  of  Westminster, 
was  of  any  authority  in  Man,  an  appeal  lay  firom  a  decree 
of  the  lord  of  the  island  to  the  king  of  Great  Britain  in 
council  (m).  But  the  distinct  jurisdiction  of  this  little  sub- 
ordinate royalty  being  found  inconvenient  for  the  purposes 
of  public  justice,  and  for  the  revenue,  (it  affording  a  com- 
modious asylum  for  debtors,  outlaws  and  smugglers,)  au- 
thority was  given  to  the  treasury  by  statute  12  Geo.  I. 
c.  28,  to  purchase  the  interest  of  the  then  proprietors  for 
the  use  of  the  crown ;  which  purchase  was  at  length  com- 
pleted in  the  year  1765,  and  confirmed  by  statutes  5  Geo. 
III.  cc.  26  and  39,  whereby  the  whole  island  and  all  its 

(k)  Selden,  Tit  Hon.  1,  S.  (m)  Christian  p.  Corren,  1  P.  Wms. 

(0  Camden,  Eliz.  a.d.  1594.  329. 


8.  IV.]  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND.  103 

[dependencies  so  granted  as  aforesaid^  (except  the  landed 
property  and  some  other  rights  of  the  Atholl  family,)  are 
unalienablj  vested  in  the  crown  (n),  and  subjected  to  the 
r^ulations  of  the  British  excise  (o)  and  customs  {p). 

The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey,  and 
their  appendages  (7),]  often  called  the  Channel  Islands, 
[were  parcel  of  the  duchy  of  Normandy,  and  were  united 
to  the  crown  of  England  by  the  first  princes  of  the  Nor- 
man line.  They  are  governed  by  their  own  laws,  which 
are  for  the  most  part  the  ducal  customs  of  Normandy, 
being  collected  in  an  antient  book  of  very  great  authority, 
intituled  Ze  Grand  Coustumier  (r).  The  queen's  writ  or 
process  from  the  courts  of  Westminster  is]  in  ordinary 
cases  (5)  [of  no  force  in  these  islands ;  but  her  commission 
is  ( £).  They  are  not  boimd  by  common  acts  of  the  English 
parliament^  unless  particularly  named.  All  causes  are 
originally  determined  by  their  own  officers,  the  bailiffs  and 
jurats  of  the  islands ;  but  appeal  lies  fix>m  them  to  the 
sovereign  in  council  in  the  last  resort.] 

From  these  adjacent  islands  we  may  now  extend  our 
view  to  the  more  distant  possessions  or  dependencies  of 
the  British  crown  in  various  quarters  of  the  globe.  Most 
of  these  are  usually  called  colonies,  and  whenever  in  the 
course  of  what  follows  that  term  is  used,  it  is  to  be  under- 
stood as  referring  to  them  alL    Colonies  are  no  part  of  the 


(»)  An  additional  compensation 
for  this  cession  was  afterwards  granted 
to  the  Duke  of  Atholl  by  45  Geo.  Z, 
c.  123.    And  see  6  Geo.  4,  c.  34. 

(0)  See  7  &  8  Geo.  4,  c.  5S,  s.  S. 

(p)  See  16  &  17  Vict.  c.  107,  ss. 
9,  10,  346—355 ;  18  &  19  Vict.  c. 
96.  ss.  12,  23,  24»  c.  97. 

(q)  As  to  these,  see  4  Inst  285 ; 
Calvin's  case,  7  Rep.  20  b ;  Martin 
V.  M'Culloch,  1  Moore,  Priv.  Counc 
Rep.  308. 


(r)  See  Hale,  Hist.  Com.  Law, 
c.  6. 

(«)  4  Inst.  286.  It  may  be  ob- 
served, however,  that  a  writ  of  habeas 
corpus  ad  subjiciendum  lies  into  the 
channel  islands,  under  the  provisions 
of  31  Car.  2,  c.  2,  and  5G  Geo.  3,  c. 
100.  Carus  Wilson's  case,  7  Q.  B. 
984;  (vide  post,  vol.  tv.  p.  27.) 

(/)  As  to  appointing  court  of  pro- 
bate commissioners  there,  see  21  &  22 
Vict.  c.  95,  s.  80. 
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mother  country,  but  distinct  though  dependent)  domi- 
nions. In  general,  they  are  either  gained  &om  other 
states  by  conquest  or  treaty ;  or  else  they  are  acquired  by 
right  of  occupancy  only,  that  is,  by  finding  them  desert 
and  uncultivated,  and  peopling  them  &om  the  mother 
country. 

[Both  these  rights  are  founded  upon  the  law  of  nature, 
or  at  least  upon  that  of  nations.  But  there  is  a  difference 
between  these  two  species  of  colonies  with  respect  to  the 
laws  by  which  they  are  bound.]  For  in  conquered  or 
ceded  countries  that  have  already  laws  of  their  own,  these 
laws  remain  in  force  until  changed  by  competent  autho- 
rity (tt),  and  the  common  law  of  England,  as  such,  has  no 
allowance  or  authority  there:  while,  on  the  other  hand, 
[it  hath  been  held  (v),  that  if  an  uninhabited  country  be 
discovered  and  planted  by  English  subjects,  all  the  Eng- 
lish laws  then  in  being— which  are  the  birthright  of  every 
subject  (a:) — are  immediately  there  in  force.  But  this 
must  be  understood  with  very  many  and  very  great  re- 
strictions. Such  colonists  carry  with  them  only  so  much 
of  the  English  law  as  is  applicable  to  their  own  situation 
and  the  condition  of  an  infant  colony ;  such,  for  instance, 
as  the  general  rules  of  inheritance,  and  of  protection  from 
personal  injuries.  The  artificial  refinements  and  distinc- 
tions incident  to  the  property  of  a  great  and  commercial 
people,  the  laws  of  poUce  and  revenue  (such  especially  as 
are  enforced  by  penalties),  the  mode  of  maintenance  for 
the  established  clergy,  the  jurisdiction  of  spiritual  courts, 
and  a  multitude  of  other  provisions,  are  neither  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force.] 

The  sovereign  exercises,  as  to  colonies  of  every  descrip- 

(«)  Campbell  V.  Hall,  Cowp.  204;  Tin's  case,  7  Rep.  17  b;)  but  that 

2  P.  Wms.  75  ;  Rex  v.  Vaughan,  4  doctrine  is  of  questionable  authority. 

Burr.  2500.    It  has  been  said  that  (Campbell  v.  Hall,  ubi  sup.) 

the  position  laid  down  in  the  text  is  (t>)  Blankard  v.  Galdy,  Salk.  411  ; 

subject  to  the  exception  of  such  laws  S.  C.  4  Mod.  215 ;  Smith  v.  Brown, 

"  as  are  contrary  to  the  Christian  Salk.  666. 

religion  or  natural  morality;"  (Cal-  (x)  See  2  P.  Wms.  75. 
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tion,  the  right  of  appointiiig  governors,  and  of  issuing 
warrants  for  the  appointment  of  officers,  whether  judicial 
or  administrative  (y).  The  right  of  legislation,  too,  is 
in  some  cases  vested  in  the  Crown  ;  for  any  colony  which 
has  been  acquired  by  conquest  or  cession  is  subject  to 
such  laws  as  the  sovereign  in  councU  may  impose  (z),  or 
to  such  as  may  be  imposed  by  any  legislative  council 
established  in  the  colony  under  the  royal  authority. 
This  does  not  extend,  however,  to  colonies  acquired  by 
occupancy:  for  in  these  the  Crown  possesses  no  such 
legislative  right.  The  sovereign  may,  nevertheless,  in  any 
colony,  however  acquired,  direct  the  governor  to  sunmiou 
a  representative  assembly,  from  among  the  inhabitants 
themselves,  for  the  purpose  of  interior  legislation ;  and  it 
is  an  established  principle,  that  a  conquered  or  ceded 
colony,  to  which  the  Crown  has  once  thus  granted  a  repre- 
sentative legislature,  is  no  longer  subject  to  legislation  by 
the  Crown  (a).  Such  would  seem,  in  a  general  point  of 
view,  to  be  the  extent  of  the  royal  power  in  the  colonies 
acquired  either  by  conquest,  cession  or  occupancy ;  but  in 
connection  with  this  subject,  it  is  proper  also  to  notice  the 
Act  of  6  &  7  Vict.  c.  94,  passed,  as  it  would  appear,  chiefly 
to  provide  for  places  acquired  by  other  means, — ^by  which, 
— afl;er  reciting  that,  "by  treaty,  capitulation,  grant,  usage, 
"  sufferance,  and  other  lawful  means,  her  majesty  hath 
"  power  and  jurisdiction  within  divers  countries  and  places 
"  out  of  her  dominions,  and  that  doubts  had  arisen  how 


(y)  As  to  the  colonial  church  eata^ 
li$hment,  we  may  observe  here,  that, 
of  late  years,  bishops  have  been  ap* 
pointed  for  the  colonies ;  as  to  whom 
see  59  Geo.  8,  c.  60  :  3  &  4  Vict  c. 
33  :  5  &  6  Vict.  c.  4,  c.  119 ;  15  & 
16  Vict.  cc.  52,  53,  88 ;  16  8e  17 
Vict  c.  49;  19  &  20  Vict.  c.  115, 
B.  4.  The  following  are  colonial 
dioceses: — Calcutta,  Madras,  Bom- 
bay, Colombo,  Mauritius,  Victoria 
(Hong  Kong),  Labuan,  Cape  Town, 


Sierra  Leone,  Natal,  Graham's  Town, 
Quebec,  Montreal,  Toronto,  Nova 
Scotia,  Fredericton,  Newfoundland, 
Rupert's  Land,  Jamaica,  Barbados, 
Antigua,  Guiana,  Sydney,  New- 
castle, Melbourne,  Adelaide,  Tas- 
mania, New  Zealand,  Gibraltar, 
Jerusalem. 

(z)  Calvin's  case,  7  Rep.  17  b ; 
Campbell  v.  Hall,  Cowp.  211. 

(a)  Campbell  v.  Hall,  ubi  sup.; 
Att.-Gen.  v.  Stewart,  2  Meriv.  158. 
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**  fiir  the  exercise  of  such  power  and  jurisdiction  was  con- 
^'  trolled  by  and  dependent  on  the  laws  and  customs  of 
^'  this  reahn,  and  that  it  was  expedient  that  such  doubts 
"  should  be  removed/' — it  was  enacted,  that  it  shall  be 
lawful  for  her  majesty  to  exercise  any  power  or  jurisdic- 
tion that  she  may  have  within  any  country  or  place  out  of 
her  don^mions,  L  the  same  and  bi  as  ample  a  manner  as 
if  such  power  or  jurisdiction  had  been  obtained  by  cession 
or  conquest:  and  that  everything  done  in  pursuance  of 
such  power  or  jurisdiction,  in  any  place  out  of  her  majesty's 
dominions,  shall  within  her  dominions  be  deemed  to  be, 
to  all  intents  and  purposes,  as  vaHd  as  if  done  according  to 
the  local  law  then  in  force  within  such  place ;  and  further, 
that  if  in  any  proceedings,  civil  or  criminal,  it  shall  be- 
come necessary,  in  the  opinion  of  the  presiding  judge,  to 
produce  evidence  of  the  existence  of  such  power  or  juris- 
diction, questions  properly  fiiumed  shall  be  transmitted  to 
a  principal  secretary  of  state,  and  his  answer  shall  be  final 
and  conclusive  evidence  of  the  matters  therein  contained, 
and  required  to  be  ascertained  thereby  (6). 

Such  being  the  nature  of  the  authority  of  the  Crown  in 
our  colonial  possessions  (as  to  which  authority  we  may 
add  that  it  is  exercised  through  the  agency  of  a  principal 
secretary  of  state,  called  secretary  of  state  for  the  colonies), 
it  is  almost  superfluous  to  remark  that  they  are  all,  under 
all  circumstances  and  whatever  may  be  their  political  con- 
stitution, subject  to  the  legislative  control  of  the  British 
parliament.  It  was  the  exercise  by  parliament  of  this 
general  right,  for  the  particular  purpose  of  raising  a  re- 
venue by  colonial  taxation,  that  led  to  that  &mous  dispute 
between  the  mother  country  and  her  North  American 
provinces,  which  ultimately  terminated  in  their  independ- 
ence (c).     The  existence  of  the  right  in  this,  as  in  other 

(ft)  6  &  7  Vict  c.  94,  s.  3.    See  arising  within  the  kingdom  of  Siam. 

20  &  21  Vict.  c.  75,  to  confirm  an  (c)  By  22  Geo.  3,  c.  46.  his  ma- 

order  in  council  concerning;  the  ex-  jesty  was  empowered  to  conclude  a 

ercise    of  jurisdiction    in    matters  truce  or  peace  with  these  colonies  ; 
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cases^  was  during  the  controversy  asserted  by  an  act  of 
the  6  Geo.  III.  c.  12,  which  declares  that  all  his  majesty's 
colonies  or  plantations  in  America  are,  and  of  right  ought 
to  be,  subordinate  to,  and  dependent  upon,  the  imperial 
crown  and  parliament  of  Great  Britain ;  who  haye  foil 
power  and  authority  to  make  laws  and  statutes  of  sufficient 
validity  to  bind  the  colonies  and  people  of  America,  sub- 
jects of  the  crown  of  Great  Britain,  in  all  cases  whatever. 
It  was,  however,  ultimately  thought  expedient  to  disclaim 
the  exercise  of  the  power  of  taxation  as  regarded  America: 
it  being  declared  by  another  act  of  the  British  legislature, 
(18  Geo.  III.  c.  12,)  that,  from  and  after  the  passing  there- 
of, the  king  and  parliament  of  Great  Britain  will  not  im- 
pose any  duty,  tax,  or  assessment  whatever  payable  in  any 
of  his  majesty's  colonies,  provinces,  or  plantations  in  North 
America,  or  the  West  Indies,  except  only  such  duties  as 
it  may  be  expedient  to  impose  for  the  regulation  of  com- 
merce (rf); — ^the  net  produce  of  such  duties  to  be  always 
paid  and  applied  to  and  for  the  use  of  the  colony,  province 
or  plantation  in  which  the  same  shall  be  respectively  levied, 
in  such  manner  as  other  duties  collected  by  the  authority 
of  the  respective  general  courts  or  general  assemblies  of 
such  colonies,  provinces,  or  plantations,  are  ordinarily  paid 
and  applied. 

Though  it  is  competent  to  parliament  to  legislate  for  the 
colonies,  yet  a  colony  is  not  considered  as  affected  by  acts 
of  parliament  passed  after  its  acquisition,  and  while  it  is 
subject  to  other  legislative  authority,  (whether  that  of  the 
sovereign  in  council,  or  of  a  local  council  or  assembly,) 
unless  it  be  mentioned  in  the  Act,  by  name,  or  by  general 
description,  such  as  "  the  colonies,"  or  "  the  West  In- 
dies" (e) ;  or  unless  the  Act  be,  in  its  nature,  obviously  in- 

and  by  a  definitive  treaty  signed  at  in  the  31  Geo.  3,  c.31,  s.  46,  relative 

Paris,  Srd  September,  1788,acknow-  to  Canada. 

ledged  the  United  States  of  America  "     {«)  See  Blankard  v.  Galdy,  ♦  Mod. 

to   be    free,    sovereign    and    inde-  216;  2P.Wms.  75;  Rex  ».  Vaughan, 

pendent.  4  Burr.  2500. 
{d)  See  the  recital  on  this  subject 
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tended  to  affect  all  oiir  possessions.  But,  in  a  colony 
acquired  by  occupancy,  Acts  passed  before  its  acquisition 
come  into  force  inunediately  upon  that  event,  as  part  of 
the  general  law  of  England,  (as  to  all  provisions  at  least 
not  unsuitable  to  its  social  circumstances) — ^though  it  is 
otherwise  in  the  case  of  a  colony  won  by  conquest  or  ces- 
sion, which  remains  (as  we  have  seen)  subject  to  its  own 
pre-existing  laws,  and  is  not  in  general  affected  by  statutes 
of  the  united  kingdom  passed  before  its  acquisition. 

Such  being  the  general  principles  of  law  applicable  to 
colonies,  we  may  next  advert  to  the  actual  constitution  of 
those  which  at  present  belong  to  the  British  Crown  (/). 


(/>  Of  the  statutes  applicable  to 
these  we  may  here  enumerate  the 
following : — 

Africa  {Coast  of),  6  &  7  Vict  c. 
13  ;  21  &  22  Vict.  c.  35 ;  23  &  24 
Vict.  c.  121.  America  (certain  North 
Western  territories  of)*  22  &  23  Vict, 
c.  26.  AuMtralian  Colonies,  13  &  14 
Vict.  c.  59;  18  &  19  Vict.  c.  56; 
25  &  26  Vict.  c.  1 1.  Australia  {South), 
4  &  5  Will.  4,  c.  95  ;  1  &  2  Vict.  c. 
60 ;  5  &  6  Vict.  c.  61 ;  18  &  19  Vict 
c.  56:  24  &  25  Vict  c.  44.  Austra- 
lia {  Western),  10  Geo.  4,  c.  22  ;  9  & 
10  Vict  c.  35.  British  Columbia, 
21  ft  22  Vict  c.  99;  22  &  23  Vict 
c.  26,  ss.  1,  2,  4.  Canada,  43  Geo.  3, 
c.  138 ;  1  &  2  Geo.  4,  c.  66  ;  3  &  4 
Vict  c.  35  ;  5  &  6  Vict  c.  118;  10 
&  11  Vict  c.  71  ;  11  &  12  Vict  c. 
66;  14  &  15  Vict  c  63;  16  &  17 
Vict  c.  21 ;  17  &  18  Vict  c.  118  ( 
18  &  19  Vict  c.  56  ;  19  &  20  Vict 
c.  23  ;  20  &  21  Vict  c.  34  ;  22  &  23 
Vict.  c.  10,  c.  26.  Falkland  Islands, 
6  3e  7  Vict  c.  13 ;  23  &  24  Vict 
c.  121.  Hong  Kong,  6  &  7  Vict  c. 
80;  22  &  23  Vict  c.  9.  Jonian 
States,  20  Vict  c.  4 ;  23  &  24  Vict 
c.  86.  New  Brunswick,  20  &  21 
Vict  c.  34.  Newfoundland,  5  &  6 
Vict  c.  120;  9  &  10  Vict  c.  3, 
0.45;    10  &  11   Vict  c.  1,  c.  44; 


12  &  13  Vict  c.  21.  New  South 
Wales  {and  Van  Diemen's  Land,  now 
called   Tasmania)^  9  Geo.  4,  c.  83 ; 

6  &  7  Will.  4,  c.  46;  7  Will.  4  & 
1  Vict  c.  42;  1  &  2  Vict  c.  50 \ 
2&3Victc.70;  3&4Victc.62; 

4  &  5  Vict  c.  44;  5  ft  6  Vict  c.  76; 

7  &  8  Vict  c  74;  12  &  13  Vict  c. 
22,  c.  52  ;  18  &  19  Vict  c.  54,  c.  55, 
s.  3,  c.  56;  24  &  25  Vict.  c.  44, 
ss.  1,  4.  New  Zealand,  3  &  4  Vict 
c.  62;  9  &  10  Vict  c.  103;  lO&ll 
Vict  c.  112;  11  &   12  Vict  c.  5; 

12  &  13  Vict  c.  79;  13  &  14  Vict 
c.  70  ;  14  &  15  Vict  cc.  84,  86  ;  15 
&  16  Vict  c.  72 ;  20  &  21  Vict 
cc.  51,  52,  53  ;  24  &  25  Vict  cc.  30, 
52;  25  &  26  Vict  c.  48.  Norfolk 
Island,  6  &  7  Vict  c.  35.  Prince 
of  Wales  Island,  Singapore  and  Ma-- 
lacca,  18  &  19  Vict  c.  93.  Quebec, 
15  &  16  Vict  c  53.  Queen* s  Land, 
24  &  25  Vict,  c  44.  Sierra  Leone, 
24  &  25  Vict  c.  31.  Vancouver's 
Idand,  12  &  13  Vict  c.  48  ;  21  &  22 
Vict.  c.  99,  8. 6.     Van  Diemen*s  Land, 

5  &  6  Vict  c.  13  ;  8  &  9  Vict  c.  95  ; 
10  &  11  Vict  c.  57 ;  18  &  19  Vict 
c.  66;  24  &  25  Vict  c.  52.    Victoria, 

13  &  14  Vict.  c.  59;  18  &  19  Vict 
cc.  66, 56  ;  22  &  23  Vict  c.  1 2.  To- 
bngo  and  Trinidad,  11  &  12  Vict 
c.  22.   Moreover  with  respect  to  the 
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And  here  a  great  yariety  is  observable.  In  every  case 
they  are  subject  to  a  local  governor,  the  representative  and 
deputy  of  the  sovereign,  who  acts  under  the  royal  commis- 
sion and  the  royal  instructions,  by  which  the  commission 
is  usually  accompanied.  In  every  case,  too,  the  law  is 
administered  by  local  judges,  deriving  their  authority  from 
the  crown ;  and  an  appeal  is  universally  allowed  from  the 
decision  of  those  judges  to  the  sovereign  in  council,  here 
in  England  (^).  But  in  other  particulars  our  present 
colonies  difier  widely  from  each  other  in  their  plan  of 
government,  some  of  them  having  received  the  gift  of 
English  laws,  others  remaining  subject  to  the  codes  of 
foreigners,  their  former  masters;  some  remaining  under 
the  legislative  power  of  the  crown  itself,  and  others  re- 
ceiving their  laws  from  a  local  legislative  council,  or  from 
representative  assemblies,  established  by  authority  of  the 
crown  or  of  parliament.  With  respect  to  those  possess- 
ing assemblies  of  this  description,  (which  are  a  numerous 
class,)  it  may  be  said  that  their  whole  interior  polity  is 
in  general  closely  modelled  upon  that  of  the  mother 
country.  For  having  a  governor  (the  representative  of 
royalty),  and  royal  courts  of  justice,  they  have  also  a 
local  council,  forming  a  sort  of  upper  house,  in  addition 
to  their  general  assembly,  corresponding  with  oiu:  House 
of  Commons;  who,  by  their  united  authority,  make  laws 


West  Tndiet,  we  may  notice  the  fol- 
lowing Acu:  For  the  relirf  of  certain 
colonies  and  plantations  therein,  2  &  3 
Will. 4,  c.  126;  5  &  6  Will. 4,  c.6\; 
8&4VicUc.40;  7&8Vict.c.  17; 
8  &  9  Vict.  c.  50 ;  11  &  12  Vict  c. 
as ;  19  &  20  Vict.  c.  36 :  For  the 
sale  rf  incumbered  estates  therein ,  17 
&  18  Vict,  c  1 17,  amended  by  21  8c 
22  Vict  c.  96,  and  26  &  26  Vict  c 
46 :  For  regulating  the  prisons  there, 
1  &  2  Vict  c.  67  :  For  increasing 
the  number  pf  bishoprics  therein,  6  & 


6  Vict.  c.  4  :  For  establishing  courts 
t/  appeal  for  certain  qfthe  West  India 
Islands,  13  &  14  Vict  c.  15:  For 
enabling  Her  Majesty  to  confirm  an 
jtct  passed  by  Antigua  as  to  Barbuda, 
22  &  23  Vict  c.  13 :  To  authorixe 
the  extension  vf  a  loan  by  West  India 
relief  commissioners  to  Dominica,  23 
&  24  Vict  c.  67 :  For  the  settlement 
of  a  loan  due  from  the  Island  t/Ja* 
maica  to  the  Imperial  Gcvemwtent, 
25  &  26  Vict  c.  55. 
{g)  Vide  post,  vol.  ii.  p.  478. 
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SHited  to  the  emergencies  of  the  colony.  This  however 
is  subject  to  such  restriction  as  necessarily  results  from 
the  subordination  of  these  local  establishments  to  the 
crown  and  the  imperial  parliament.  For  acts  of  assem- 
bly not  only  require  the  assent  of  the  governor  as  repre- 
senting the  crown,  before  they  can  come  even  into  tem- 
porary operation,  but  are  liable  to  be  afterwards  annulled 
by  a  notification  from  this  country  of  their  having  been 
disallowed  by  the  sovereign  in  council  (£).  And  it  is  par- 
ticularly declared  by  statute  7  &  8  Will.  III.  c.  22,  that 
all  laws,  bye-laws,  usages  and  customs,  which  shall  be  in 
practice  in  any  of  the  plantations,  repugnant  to  any  law 
made  or  to  be  made  in  this  kingdom  relative  to  the  said 
plantations,  shall  be  utterly  void  and  of  none  effect  (A). 

Thus  much  as  to  our  settlements  in  general  (/).  But 
there  is  a  large  class  of  them  in  the  West  Indies  and  else- 
where, which  require  our  separate  attention,  on  account  of 
their  connexion  with  the  late  system  of  colonial  slaverj*. 
From  the  earliest  period  of  their  acquisition,  their  produce 
had  been  raised  by  the  compulsory  labour  of  the  negro 

(I)  Clark's  Colonial  Law,  41.  23  &  24  Vict  c.  88.    As  to  the  post- 

(k)  A  similar  declaration  occurs  i^ce  in  the  colonies,  12  &  18  Vict, 

in  16  &  17  Vict.  o.  107,  s.  190,  as  c.  66.     As  to  the  proof  of  colonial 

to  laws  in  our  possessions  in  America  acts  qf  state  and   legal  proceedings, 

repugnant  to  our  laws  relating  to  the  14  &  15  Vict.  c.  49,  s.  7.     As  to  the 

customs,  and  to  trade  and  naviga-  land  and  catual  revenues  of  the  crown 

tion,  BO  far  as  relates  to  such  pos-  in  the  colonies,  15  &  16  Vict.  c.  39. 

sessions.  As  to  colonial  UghthouseSf  18  &  19 

(/)  We  may  notice  here  the  follow-  Vict  c.  91.      As  to  sale  of  crown 

ing  statutes,  containing  recent  rrgu-  waste  lands  in  colonies,  and  emigration 

lations  applicable  to  our  colonies  in  commissioners,  18  &  19  Vict  c.  119. 

general.     As  to  the  apprehension  rf  As  to  ascertaining   the  law  in,  or 

offenders  in  the  colonies  escaping  into  pleaded  within,  any  of  her  Majesty's 

the  United  Kingdom,  and  vice  versd,  dominions,  22  &  23  Vict  c.  63 ;  24 

6  &  7  Vict  c  34.     As  to  admission  &  25  Vict  c.  11.     As  to  the  trial 

in  certain    eases    qf  unsworn   testis  of  a  felonious  poisoning,  out  of  the 

many  in  colonial  courts,  6  St  7  Vict.  limits  of  the  colony  in  which  death 

c.  22.      As  to  letters-patent  in  the  occurs,  23  &  24  Vict.  c.  122.     As  to 

colonies f  9  8c  10  Vict  c.  91.     As  to  issuing  writs  of  habeas  corpus  to  the 

the  Jurisdiction  of  the  admiralty  in  colonies,  25  8r  26  Vict  c.  20. 
the  colonies,  12  &  13  Vict.  c.  96; 
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race,  and  notwithstanding  the  peculiar  freedom  of  her  own 
institutions,  and  the  pure  form  of  Christianity  which  she 
professes,  the  mother  country  had  never  hesitated  to  lend 
her  sanction  to  that  iniquitous  method  of  cultivation  (m). 
Yet  among  all  the  nations  involved  in  the  guilt  of  slavery, 
she  alone  has  now  passed  a  law  for  its  abolition,  and  under 
circumstances  which  can  leave  no  doubt  that  the  measure 
is  really  due  to  the  force  of  her  moral  principles.  The 
conscience  of  the  British  public  was  first  awakened  to  the 
atrocity  of  the  traffic  by  which  the  plantations  were  conti- 
nually supplied  with  new  victims  firom  the  coast  of  Afidca; 
and  at  a  later  period  to  the  nature  of  the  colonial  bondage 
itself,  which  was  shown  to  exceed  even  the  servile  system 
of  Pagan  Rome  in  severity,  and  to  be  without  parallel  in 
the  history  of  human  oppression  (n).  The  trade,  after  a 
long  and  obstinate  opposition  from  the  parties  interested, 
was  abolished  in  1807  (o) — and  after  another  protracted 
interval,  during  which  the  duty  of  ameUorating  the  con- 
dition of  the  negroes  in  the  colonies  was  confided  (but  in 
vain)  to  the  local  legislature,  the  iihperial  parliament  at 
length  resolved  to  put  an  end,  fix>m  1st  August,  1834,  to 
the  system  of  slavery  itself — which  was  carried  into  effect 
by  an  Act  passed  in  1833  (p).  To  justify  this  measure, 
however,  it  was  thought  necessary  to  award  to  the  slave 
proprietors  the  sum  of  twenty  millions  sterling,  in  compen- 
sation for  the  loss  of  service  sustained, — and  also  to  inter- 
pose a  certain  period  of  probation  during  which  the  slaves. 


(m)  Seyeral  of  our  statutes  gave 
sanction  to  this  system,  as  already 
established  by  the  local  laws  of  the 
colonies  (see  Forbes  v.  Lord  Coch- 
rane, 2  Bam.  &  Cress.  469);  yet 
the  condition  of  slavery  has  been 
long  pronounced  by  our  courts  to 
be  repugnant  to  the  genius  of  the 
municipal  law  of  England  ;  see  the 
case  just  cited,  and  the  case  of  So- 
mersett,  11  St  Tr.  840;  Lofft.  I. 

(m)  See  «  Slavery  of  the  British 


West  India  Colonies  delineated/' 
by  the  late  James  Stephen,  Esq. 
1824. 

(o)  47  Geo.  8,  St  1,  c.  36.  The 
foreign  slave  trade,  viz.  the  supply 
of  foreign  countries  with  slaves,  was 
abolished  in  1806,  by  stat  46  Geo. 
3,  c.  52 ;  and  the  supply  of  our  own 
conquered  colonies  had  been  pre* 
viously  forbidden  by  order  in  coun- 
cil in  1805. 

(p)  3  &  4  Will.  4,  c.  73. 
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instead  of  passing  suddenly  into  absolute  liberty,  should 
be  considered  as  apprentices,  and  held  in  that  qualified 
species  of  subjection  to  their  former  masters.  But  in  the 
result,  the  masters  themselves  found  it  expedient  to  aban- 
don the  system  of  apprenticeship  before  the  prescribed 
time  had  expired ;  and,  by  acts  of  their  own  legislature 
throughout  the  different  colonies,  admitted  their  appren- 
tices into  the  state  of  pure  freedom  at  a  period  somewhat 
earlier  than  they  would  otherwise  have  been  entitled  to  its 
enjoyment  (y). 

Our  possessions  in  India  are  also  entitled,  from  their 
superior  extent  and  importance,  to  specific  notice.  In 
1708  two  rival  afiisociations  existed  in  England  for  the  pur- 
poses of  East  India  traffic ;  but  in  that  year  they  were 
consolidated  into  one  by  Act  of  Parliament  (r),  with  an  ex- 
clusive privilege  of  trading  to  the  East  Indies  and  other 
specified  places  (*); — a  privilege  aflerwanls  renewed  by 
many  successive  grants.  This  body  was  originally  incor- 
porated by  the  name  of  **  The  United  Company  of  Mer- 
chants of  England  trading  to  the  East  Indies,"  but 
convenience  attached  to  them  the  shorter  appellation  of 
**  The  East  India  Company,"  which  afterwards  became  by 
express  provision  their  proper  legal  style  {t).  In  the  pro- 
gress of  their  well-known  history,  they  crushed  upon  the 
Indian  peninsula  the  power  of  the  rival  settlers  from 
France ;  and  though  first  instituted  for  purposes  merely 

(q)  Betides  the'Acti  above  cited,  c.  5,  c.  16,  c.  82 ,-  1  &  2  Vict.  c.  3, 

see  5  Geo.  4,  c.  113,  s.  9;  7  Will.  c.  19;  4  &  6  Vict.  c.  18,  o«  to  slave 

4&  Wict.  c,  91 1  for  making  the  slave  compensation  and  slavery:    16  &  17 

trade  piracy  :   6  Geo.  4,  c.  113  ;  9  Vict.  c.  86,  to  remove  doubts  as  to  the 

Gea  4,  e.  84 :  11  Geo.  4  &  1  Will.  4,  rights  of  liberated  Africans  in  Sierra 

c.  65  ;  8  &  4  Will.  4,  c.  72  ;  6  &  6  Leone:  25  &  26  Vict  c.  40  (amended 

Will.  4,  c.  60,  c.  61 ;  6  &  7  Will.  4,  by  c.  90),   to  carry  into  ^ect  the 

C.  81  ;  7  Will.  4  &   1  Vict  c.  62 ;  treaty  between  her^  Majesty  and  the 

1  &  2  Vict  c.  39,  c.  40,  c.  41,  c.  47,  United    States   qf  America,  for  tlie 

c.  83,  c.  84,  c.  102;  2  &  3  Vict  c.  suppression  of  the  African  slave  trade. 

57,  c  73 ;  6  &  7  Vict  c.  60,  c.  98  ;  (r)  6  Ann.  c.  17,  s.  13. 

7  8e  8  Vict  c.  26  ;  16  &  17  Vict  c  («)  6  Ann.  c.  17,  and  9  &  10  Will. 

16,  c.  17  ;  18  &  19  Vict  c.  86,/or  3,  c.  44,  8.  81. 

farther  provisions  as  to  slave  trade :  (/)  3  &  4  Will.  4,  c.  86,  8.  111. 
6  &  6  Will.  4,  c.  46 ;  6  &  7  Will.  4, 
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commercialy  their  policy^  as  adminiBtered  by  the  governors 
whom  they  sent  out,  gradually  led  to  the  acquisition  of 
immense  territorial  dominions,  by  which  they  became  ef- 
fectively (though  subject  to  the  undoubted  supremacy  of 
the  British  crown  (ti)  )  the  sovereigns  of  India  (:r).  The 
imexampled  grandeur  of  this  company  rendered  the  regu- 
lation of  its  affidrs,  for  a  long  period  of  our  history,  an 
object  of  the  highest  interest  and  importance  to  the  British 
nation.  In  consequence  of  the  prevalence  of  great  abuses, 
its  constitution  was  newly  arranged  in  1773  by  an  act  of 
parliament(y),  prescribing  the  manner  in  which  its  Direc- 
tors should  be  chosen  from  among  its  members,  and  the 
qualification  which  should  entitle  a  member  to  vote  in  its 
Bfbm(z).  In  1784  its  administration  of  the  East  was 
brought  under  the  superintendence  of  the  executive  go- 
vernment at  home,  by  the  establishment  of  the  Board  of 
Commissioners  for  the  Affidrs  of  India,  which  operated  as 
a  check  upon  the  Directors,  and  was  afterwards  generally 
called  the  ''Board  of  ControF(ei).  Still  however  its  com- 
mercial monopoly  remained  entire;  but  in  1813  it  was 
provided  by  the  act  (ft)  then  passed  for  the  temporary  re- 
newal of  the  company's  charter,  that  the  trade  fix>m  all 
places  except  China,  and  in  all  commodities  except  tea, 
should  be  thrown  open  (under  certain  restrictions  and  li- 
mitations) to  every  subject  of  the  realm.  And  this  proved 
but  the  prelude  to  a  still  more  important  change,  for  the 
expediency  being  at  length  generally  recognized  of  ad- 
mitting the  capital  of  our  private  merchants  to  a  free  par- 
ticipation in  every  branch  of  the  Indian  traffic,  an  arrange- 
ment was  accordingly  made  with  the  company  for  that 
purpose  in   1832.     This  was  carried  into  effect  by  the 

(«)  See  preamble  to  BS  Geo.  Z,  (y)  18  Geo.  3,  c  68,  explained  and 

c.  155.  amended  by  21  Geo.  8,  c.  70. 

{x)  7  Geo.  8,  c.  67.    See  Gibson  v.  (s)  18  Geo.  8,  c.  68,  a.  5. 

East  India  Company,  6  Bing.  N.  C.  (a)   24  Geo.  8,  c.  28,  and  see 

272 ;  Mayor  of  Lyons  v.  East  India  26  Geo.  8,  c.  16,  and  28  Geo.  8,  c.  82. 

Company,   1   Moore,  Priv.  Coanc  {b)  6S  Geo.  8,  c.  155,  s.  7. 
Rep.  87i. 

VOL.  I.  I 
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statute  3  &  4  WilL  IV,  c  85 ;  under  which  such  ex- 
clusive rights  of  trading  as  the  company  still  retained 
were  abolished,  and  they  were  debarred  from  engaging 
for  the  future,  in  commercial  transactions  (c).  And 
though  the  territories  and  other  property  in  their  pos- 
session, with  the  exception  of  St  Helena  (which  was 
by  the  same  statute  vested  in  the  crown),  were  allowed 
to  remain  under  the  government  of  the  company,  this 
was  declared  to  be  "  in  trust"  only  "  for  his  majesty, 
his  heirs  and  successors,  and  for  the  service  of  the  go- 
vernment of  India  (d)."  And  by  the  same  act  it  was 
provided,  that  it  should  be  lawAil  for  his  majesty  to  nomi- 
nate "  commissioners  for  the  afl&irs  of  India,"  to  whom 
all  former  enactments  relative  to  the  Board  of  Control 
should  in  general  be  applicable,  and  without  whose  sanc- 
tion no  orders  or  despatches  whatever  should  be  sent 
out  by  the  board  of  Directors  (e).  As  for  the  local  go- 
vernment of  India,  it  was  committed  to  a  governor-general 
and  a  board  of  councillors,  who,  under  the  style  of  "  The 
Governor-General  of  India  in  Council"  (/),  were  invested 
with  a  superintending  authority  over  all  the  local  govern- 
ments called  Presidencies,  in  all  points  relating  to  their 
civil  and  military  administration  (g) ;  and  with  power  to 
make  laws  for  all  persons,  whether  British  or  native, 
throughout  the  whole  of  the  territories,  and  for  all  servants 
of  the  company  within  the  dominions  of  allied  states  (A); 
subject  however  to  a  power  in  the  Court  of  Directors  (act- 
ing imder  the  control  in  the  act  provided),  to  disallow  any 
law  so  made  (t) ;  and  also  subject  to  the  superintending 
and  paramoimt  authority  of  the  imperial  parliament  {j). 
The  ecclesiastical  establishment  of  India  was  also  remo- 
delled by  the  same  act  of  3  &  4  WilL  IV.  c.  85,  and  it 
made  provision   for  foimding  two  bishoprics — ^those  of 

(c)  8  &  4  Will.  4,  c  8S,  s.  3.  (g)  Sect.  65. 

(d)  Sects.  1,  2.  (A)  Sect.  43. 
le)  Sect.  SO.  (i)  Sect  44. 
(/)  Sect.  39.  (J)  Sect  81. 
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Madras  and  Bombay — in  addition  to  the  diocese  of  Cal- 
cutta,  already  established  in  accordance  with  the  provi- 
sions of  a  former  statute  (A).  The  Bishop  of  Calcutta, 
however,  was  declared  to  be  the  metropolitan  bishop  in 
India,  with  such  jurisdiction  and  functions  as  the  sovereign 
by  lettersp-patent  should  direct,  subject  nevertheless  to  the 
general  superintendence  and  revision  of  the  Archbishop  of 
Canterbury  (/).  By  the  same  statute  the  territories  of 
India  were  to  continue  under  the  government  of  the  East 
India  Company  until  30th  April,  1854,  but  before  the 
arrival  of  that  time  it  was  provided  by  another  statute  (16 
&  17  Vict.  c.  95)  that  even  after  that  tune  these  territories 
should  so  continue,  imtil  parliament  should  otherwise  pro* 
vide.  Such  new  provision,  however,  was  in  fitct  shortly 
afterwards  made,  and  it  was  hastened  by  circumstances  of 
an  unexpected  and  disastrous  kind.  The  Sepoy  soldiery 
in  India,  having  been  led  early  in  1857  to  entertain  the 
belief  that  government  was  about  to  compel  them  in  the 
course  of  their  military  duty  to  bite  cartridges  greased 
with  the  &t  of  certain  animals  (an  act  abhorrent  £rom  the 
Hindoo  superstition,  and  fittal  to  caste),  broke  out  into 
open  mutiny,  which  soon  ripened  into  an  extenrive  rebel- 
lion  of  the  natives  in  general  against  the  British  power,  in 
the  course  of  which  many  fearftd  atrocities  were  com- 
mitted by  them,  and  which  was  not  suppressed  till  the 
close  of  1858.  Under  these  circumstances  it  appeared  to 
parliament  in  the  course  of  that  year  that  a  time  had  now 
arrived  at  which,  for  the  more  effectual  administration  of 
afiairs,  it  was  expedient  that  the  crown  should  take  to  it- 
self the  sole  and  unqualified  dominion  over  India ;  and  by 
21  &  22  Vict  c.  106  (intituled  An  Act  for  the  better 
Government  of  India)  it  was  accordingly  provided  that  all 
powers  and  rights  vested  in  the  East  India  Company  in  trust 
for  her  Majesty  should  cease,  and  should  become  vested  in 
her  Majesty  and  be  exercised  in  her  name ;  and  conform- 

{k)  58  Geo.  3,  c  IB-^,  See  also  the  Acts  referred  to,  sup.  p. 

(/)  8  &  4  WiU.  4,  c.  85,  i.  94.      105,  n.  (y). 
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ably  to  this,  the  act  was  soon  afterwards  followed  by  a 
proclamation  of  the  Queen  in  council  to  the  princes,  chiefii 
and  people  of  India,  in  which,  under  the  description  of 
Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  of  the  Colonies  and  Dependencies  thereof 
in  Europe,  Asia,  America  and  Australasia,"  she  claimed 
their  allegiance. 

This  act  contains — ^besides  the  establishment  of  its  general 
principle  (m),  and  the  determination  of  the  functions  and 
powers  theretofore  rested  in  the  Court  of  Directors  and 
Court  of  Proprietors  in  relation  to  the  government  of 
India  (it),  and  the  abolition  of  the  Board  of  Control  (o), 
and  the  provision  that  all  persons  who  then  held  offices, 
employments  or  commissions,  under  the  company  in  India, 
should  thenceforth  be  deemed  to  hold  them  under  her 
Majesty  and  be  paid  out  of  the  revenues  of  India  (/i) — ^a 
variety  of  enactments  as  to  the  manner  in  which  the 
business  to  be  transa..ted  in  this  comitxy,  in  relation  to 
the  Indian  government,  and  the  correspondence  therewith, 
should  in  fiiture  be  conducted  (q).  But  of  these  our  limits 
enable  us  to  say  no  more,  than  that  such  business  and  cor^ 
respondence  are  to  be  conducted  by  a  principal  secretary 
of  state  in  council  (r) ;  and  that  such  council,  (of  which  he  is 
to  be  president,  with  a  power  himself  to  vote  (s),)  is  to  con- 
sist of  fifteen  members  imder  the  style  of  the  **  Council  of 
India,"  by  way  of  distinction  from  the  council  of  the 
governor-general  already  established  in  India  {t) ;  and  that 
the  members  of  the  council  of  India  are  to  be  salaried  («), 
and  are  to  hold  office  during  good  behaviour  (j:),  but 
are  not  to  be  capable  of  sitting  or  voting  in  parliament  (y ), 
or  of  acting  as  councillors  at  any  meeting  where  less  than 
five  members  shall  be  present  (2).     It  will  be  expedient, 

(m)  21  k  22  Vict.  c.  106,  s.  1.  (f )  Sect  21. 

(n)  Sect  60.  (I)  Sect  7. 

(0)  Sect  61.  («)  Sect  IS. 

ip)  Sect  58.  (x)  Sect  11. 

(q)  Sect  19.  (y)  Sect.  12. 

(r)  Sects.  S,  21.  (x)  Sect  22. 
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however,  to  mention  another  of  the  enactments  of  this 
statute,  namely,  that  all  acts  and  provisions  then  in  force, 
under  charter  or  otherwise  concerning  India,  should,  sub- 
ject to  the  provisions  of  the  statute,  continue  in  force; 
and  be  construed  as  referring  to  the  secretary  of  state  in 
council  in  lieu  of  the  company  and  the  court  of  directors 
and  court  of  proprietors  thereof  (a). 


(a)  21  &  22  Vict  c.  106,  s.  64, 
Among  the  statutes  relating  to  In- 
dia which  were  prior  to  21  &  22 
Vtct.  c.  106,  are  those  referred  to 
at  foot  of  pp.  118 — 115,  supra,  and 
the  following.  As  to  administration 
of  justice  in  India,  37  Geo.  3,  c. 
142 ;  39  &  40  Geo.  8,  c.  79  ;  4  Geo. 
4,  c.  71 ;  6  Geo.  4,  c.  85  ;  7  Geo.  4, 
c.  37 ;  9  Geo.  4^  c.  74 ;  2  &  8  VicL 
c  34.  As  to  trade  with  India  and 
China,  8  &  4  Will.  4,  c.  93 ;  3  &  4 
Vict,  c  66;  6  &  7  Vict.  c.   80: 

16  &  17  Vict.  c.  107,  ss.  827,  829 ; 

17  &  18  Vict  c  104,  s.  108.  As  to 
the  appointment  and  powers  of 
directors,  the  distribution  and  ar- 
rangement of  the  presidencies,  the 
powers  of  the  governor-general  and 
the  constitution  of  his  council,  and 
the  age,  qualifications  and  appoint- 
ment of  persons  destined  to  the  civil 
or  military  service  of  the  company, 
5&e  Will.  4,  c.  52 ;  16  &  17  Vict 
cc.  95, 107  ;  17  &  18  Vict  c.  77.  As 
to  natives  of  India  found  destitute 
in  this  country,  18  &  19  Vict  c.  91, 
s.  22.  As  to  punishing  mutiny  in  the 
service  of  the  East  India  Company, 
&c.,  20  8e  21  Vict  c.  66. 

The  statutes  relating  to  India  and 
China  which  have  passed  rince  the 
21  &  22  Vict  c.  106,  are  the  follow- 
uig:^As  to  some  of  which  it  is 
observable,  that,  in  addition  to  the 
fundamental  changes  made  by  the 
21  &  22  Vict  c.  106,  as  to  the  rela- 


tions of  India  to  the  mother  country, 
they  make  others  scarcely  less  im- 
portant as  to  the  internal  constitu- 
tion and  local  government  of  India.) 
As  to  raising  money  in  the  united 
kingdom  for  the  service  of  the  go- 
vernment of  India,  22  Vict.  c.  11. 
As  to  the  chief  superintendent  in 
China,  22  8c  23  Vict  c.  9 ;  22  &  28 
Vict  c.  39  ;  28  Vict  c.  5,  s.  8  ; 
23  &  24  Vict.  c.  130  ;  24  &  25 
Vict  cc.  25,  118.  As  to  European 
forces  in  India,  22  &  23  Vict  c  27 
(amended  by  23  &  24  Vict  c.  100). 
As  to  amending  the  Act  for  the  better 
government  of  India,  22  &  28  Vict 
c.  41.  As  to  regulating  probate  and 
administration  with  respect  to  cer- 
tain Indian  government  securities, 
and  respecting  certain  stamp  duties, 
23  Vict  c.  5.  Removing  doubts  as 
to  the  authority  of  senior  member  of 
council  of  India,  in  the  absence  of 
the  president,  23  &  24  Vict  c.  87. 
Extending  certain  provisions  for 
Admiralty  jurisdiction  in  the  colo- 
nies, to  India,  c.  88.  Making  fur« 
ther  provisions  as  to  superannuation 
allowances  as  regards  India,  c.  89. 
Providing  for  the  management  of 
India  stock,  and  of  the  debt  and  ob- 
ligations of  the  government  of  India, 
c.  102  ;  and  25  &  26  Vict  c.  7. 
Confirming  certain  appointments  in 
India,  and  amending  the  law  con- 
cerning the  civil  service  there,  24  & 
25  Vict  c.  54.     Making  better  pro- 
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We  have  now  noticed  such  several  parts  of  the  domi- 
nions of  the  crown  of  Great  Britain  as  are  not  within  the 
full  and  proper  jurisdiction  of  the  English  laws. 

[As  to  any  foreign  dominions  which  may]  happen  in 
the  course  of  events  to  [belong  to  the  person  of  the  sove- 
reign by  hereditary  descent,  by  purchase  or  other  acquisi- 
tion— as  these  do  not  in  anywise  appertain  to  the  crown 
of  these  kingdoms,  they  are  entirely  unconnected  with  the 
laws  of  England,  and  do  not  communicate  with  this  nation 
in  any  respect  whatsoever.  The  English  legislature  had 
wisely  remarked  the  inconveniences  that  had  formerly 
resulted  from  dominions  on  the  continent  of  Europe ;  from 
the  Norman  territory  which  William  the  Conqueror 
brought  with  him,  and  held  in  conjunction  with  the 
English  throne;  and  from  Anjou,  and  its  appendages, 
which  fell  to  Henry  the  second  by  hereditary  descent. 
They  had  seen  the  nation  engaged,  for  near  four  hundred 
years  together,  in  ruinous  wars  for  defence  of  these  foreign 
dominions,  till,  happily  for  this  country,  they  were  lost 
imder  the  reign  of  Henry  the  sixth.  They  observed,  that, 
from  that  time,  the  maritime  interests  of  England  were 
better  imderstood  and  more  closely  pursued ;  that,  in  con- 
sequence of  this  attention,  the  nation,  as  soon  as  she  had 
rested  from  her  civil  wars,  began  at  this  period  to  flourish 
all  at  once,  and  became  much  more  considerable  in  Eiu:ope 
than  when  her  princes  were  possessed  of  a  larger  territory, 
and  her  councils  distracted  by  foreign  interests.  This 
experience  and  these  considerations  gave  birth  to  a  con- 
ditional clause  in  the  Act  of  Settlement,  which  vested  the 


vision  for  the  constitution  of  the 
council  of  the  governor- general  of 
India,  and  for  the  local  government 
of  the  several  presidencies  and  pro- 
vinces of  India,  and  for  the  tem- 
porary government  of  India,  in  the 
event  of  a  vacancy  in  tlie  office  of 
governor-general,  24  &  25  Vict,  c 
67.      As  to  the  enlistment  in  her 


Majesty's  general  forces,  of  persons 
transferred  from  her  Indian  forces, 
c.  74.  As  to  the  pensions,  &c.  of 
those  who  have  served  in  her  Ma- 
jesty's forces  in  India,  c.  89,  and 
25  &  26  Vict.  c.  27.  As  to  esta- 
blishing high  courts  of  judicature  in 
India,  24  &  25  VicL  c.  104. 
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[crown  in  her  present  majesty's  illustrious  house  (c),  *^  that 
in  case  the  crown  and  imperial  dignity  of  this  realm  shall 
hereafter  come  to  any  person  not  being  a  native  of  this 
kingdom  of  England,  this  nation  shall  not  be  obliged  to 
engage  in  any  war  for  the  defence  of  any  dominions  or 
territories  which  do  not  belong  to  the  crown  of  England, 
**  without  consent  of  parliament," 

We  come  now  to  consider  the  kingdom  of  England  in 
particular,  the  direct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  the  ensuing  Commen- 
taries. And  this  comprehends  not  only  Wales  and  Ber- 
wick, of  which  enough  has  been  abready  said  (<2),  but  also 
part  of  the  sea.  The  main  or  high  seas  are  part  of  the 
realm  of  England,  for  thereon  our  courts  of  admiralty  have 
jurisdiction,  as  will  be  shown  hereafter ;  but  they  are  not 
subject  to  the  common  law  (e).  This  main  sea  begins  at 
the  low-water-mark.  But  between  the  high-water-mark 
and  the  low-water-mark,  where  the  sea  ebbs  and  flows,  the 
common  law  and  the  admiralty  have  divisum  imperiumy  an 
alternate  jurisdiction ;  one  upon  the  water,  when  it  is  ftdl 
Bjea,  the  other  upon  the  land,  when  it  is  an  ebb  (/). 

The  territory  of  England  is  liable  to  two  divisions ;  the 
one  ecclesiastical,  the  other  civil  (^). 

I.  The  ecclesiastical  division  is,  primarily,  into  two 
provinces,  those  of  Canterbury  and  York.  A  province 
is  the  circuit  of  an  archbishop's  jurisdiction  (A).  Each 
province  contains  divers  dioceses  (i),  or  sees  of  suffiu- 


(e)  Stat.  12  &  18  Will.  8,  c  2. 

{d)  Vide  BUp.  pp.  86,  88, 98. 

(e)  Co.  Litt.  260. 

(/)  Finch,  L.  78;  Constable's 
case,  5  Rep.  107  a. 

(g)  As  to  the  territorial  divisions 
of  England,  some  Tsluable  informa- 
tion will  be  found  in  the  preface  to 
the  Population  Abstract  of  1881, 
Tol.  L  p.  XIT. 

(A)  See  further  as  to  archbishops 
and  bishops,  post,  bk.  it.  pt  ii. 


c.  I. 

(i)  ''Bishoprics  or  dioceses  are 
almost  as  antient  as  the  introdnction 
of  Christianity.  Of  those  now  ex- 
tant, all,  (excepting  seven,)  were 
formed  in  Saxon  or  in  British  times. 
Of  the  excepted  seven,  five  were 
created  by  Henry  the  eighth  out  of 
a  portion  of  the  confiscated  property 
of  the  suppressed  religious  houses." 
Report  on  Religious  Worship,  p. 
XXX  vii. 
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[gan  bishops  (k)  ;]  the  whole  number  of  which,  including 
the  bishopric  of  the  Isle  of  Man  (I),  is  at  present  twenty- 
six  (m).  Every  diocese  [is  divided  intp  archdeaconries, 
each  archdeaconry  into  rural  deaneries,  which  are  the 
circuit  of  the  archdeacon's  and  rural  dean's  jurisdiction,  of 
whom  hereafter  (n) ;]  and  every  rural  deanery  is  divided 
into  parishes  (o). 

[A  parish  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parson,  or  vicar,  or  other  minister 
having  cure  of  souls  therein  {p).  How  antient  the  division 
of  parishes  is,  may  at  present  be  difficult  to  ascertain ;  for 
it  seems  to  be  agreed  on  all  hands,  that,  in  the  early  ages 
of  Christianity  in  this  island,  parishes  were  unknown  {q). 


(k)  As  to  the  term  ^*  tujfragam 
bishops,"  ?ide  post,  yoI.  hi.  p.  12 
n.  (m). 

(/)  The  bishopric  of  Man  or  Sodor, 
(or  Sudor  and  Man,)  was  formerly 
within  the  province  of  Canterbury, 
but  was  annexed  to  that  of  York, 
by  sUtute  83  Hen.  8,  c.  81.  See  4 
Inst  p.  285. 

(m)  Two  of  these  bishoprics,  (those 
of  Ripon  and  Manchester,)  have  been 
created  in  pursuance  of  the  Reports 
of  **  the  Ecclesiastical  Commis- 
sioners for  England.'*  (See  as  to 
Manchester,  10  &  11  Vict.  c.  108; 
18  &  14  Vict.  c.  41  ;  28  &  24  Vict. 
c.  69.)  And  in  pursuance  of  the 
recommendations  of  these  commis- 
sioners, and  of  the  statutes  founded 
thereon,  orders  in  council  have  been 
at  yarious  times  issued  regulating 
the  episcopal  incomes,  and  making 
new  arrangements  with  respect  to 
dioceses,  archdeaconries  and  rural 
deaneries.  (See  as  to  the  Ecclesi- 
astical Commissioners,  post,  voL  iii. 
p.  117.) 

(n)  As  to  archdeacontt  vide  post, 
voL  III.  p.  18.    As  to  rural  deant, 


ib.  p.  19. 

(o)  Co.  Litt.  94.  The  number 
of  parishes  and  population  of  each 
diocese  in  1831  are  given  in  the 
Population  Abstract  of  that  year, 
(vol.  i.  p.  xix.) 

(p)  **  Parochia  est  locus  in  quo  degit 
populus  alicujus  ecclesia" — 5  Rep. 
67  a,  Jeffery's  case.  (See  Sharpley 
V.  Overseers  of  Maplethorpe,  3  Ell. 
&  Bl.  906.)  It  is  suted  in  the 
Population  Abstract  uf  1831,  (vol.  i. 
p.  xviii.)  that  the  number  of  parishes 
and  parochial  chapelries  at  that 
period  in  England  and  Wales  might, 
for  any  general  purpose,  be  safely 
taken  at  10,700. 

(q)  **  Parochial  divisions,  as  they 
"  now  exist,  did  not  take  place,  at 
"  least  in  some  countries,  till  several 
**  centuries  after  the  establishment 
"  of  Christianity.*'— Hallam's  Mid- 
dle Ages,  vol.  ii.  p.  205,  7th  ed. — 
where  it  is  farther  observed,  that 
though  Muratori  and  Fleury  have 
referred  the  origin  of  parishes  to  the 
fourth  century,  this  must  be  limited 
to  the  most  populous  parts  of  the 
empire. 
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[or  at  least  signified  the  same  that  a  diocese  does  now  (r). 
There  was  then  no  appropriation  of  ecclesiastical  dues  to 
any  particular  church ;  but  every  man  was  at  liberty  to 
contribute  his  tithes  to  whatever  priest  or  church  he 
pleased,  provided  only  that  he  did  it  to  some ;  or  if  he 
made  no  special  appointment  or  appropriation  thereof, 
they  were  paid  into  the  hands  of  the  bishop,  whose  duty 
it  was  to  distribute  them  among  the  clergy,  and  for  other 
pious  purposes,  according  to  his  own  discretion  (s). 

Mr.  Camden  (t)  says,  England  was  divided  into  parishes 
by  Archbishop  Honorius,  about  the  year  636.  Sir  Henry 
Hobart  (m)  lays  it  down,  that  parishes  were  first  erected  by 
the  council  of  Lateran,  which  was  held  a.d.  1179.  Each 
widely  differing  fi:om  the  other,  and  both  of  them  perhaps 
fix>m  the  truth;  which  will  probably  be  found  in  the 
-medium  between  the  two  extremes.  For  Mr.  Selden  has 
clearly  shown  {x)  that  the  clergy  lived  in  common,  with- 
out any  division  of  parishes,  long  after  the  time  mentioned 
by  Camden.  And  it  appears  from  the  Saxon  laws,  that 
parishes  were  in  being  long  before  the  date  of  that  council 
of  Lateran  to  which  they  are  ascribed  by  Hobart. 

We  find  the  distinction  of  parishes,  nay  even  of  mother- 
churches,  so  early  as  in  the  laws  of  King  Edgar,  about 
the  year  970.  Before  that  time  the  consecration  of  tithes 
was  in  general  arbitrary  ;  that  is,  every  man  paid  his  own, 
(as  was  before  observed,)  to  what  church  or  parish  he 
pleased.     But  this  being  liable  to  be  attended  with  either 


(r)  <*  When  the  dioichia,  or  the 
'*  district  over  which  the  bishop  ex- 
"  ercised  his  spiritual  functions,  was 
"  divided  into  lesser  portions  for 
*'  the  superintendence  of  his  clergy, 
"  a  word  of  similar  import  was 
"  adopted,  paroiehia.  And  in  an- 
"  tient  times,  Mr.  Selden  thinks 
"  the  words  were  used  indiscrimi- 
'*  nately."  —  Chitty's  Blackstone, 
voL  i.  p.  106,  n. ;  and  see  3  Burn, 
£c.  L.  60,  7th  ed. 


(«)  Seld.  of  Tith.  9,  4  ;  2  Inst. 
646;  Slade  v.  Drake,  Hob.  296.  As 
to  the  modem  law  of  tithes,  see 
6  &  7  Will.  4,  c.  71,  et  post,  bk.  iv. 

pt  II.  C.  III. 

{t)  See  Camden's  Britannia,  vol. 
i.  p.  ccxxviii. 

(ti)  Slade  V.  Drake,  ubi  sup.  And 
see  Bishop  of  Winchester's  case,  2 
Rep.  44  b. 

(«)  Seld.  of  Tithes,  c.  9. 
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[fraud,  or  at  least  caprice,  in  the  persons  paying ;  and  with 
either  jealousies  or  mean  compliances  in  such  as  were  com- 
petitors for  receiving  them;  it  was  now  ordered  hj  the 
law  of  King  Edgar  (y),  that  ^^dentur  omnes  decimm  prir 
maruB  eccleBim  ad  quam  parochia  pertinet^^  However,  if 
any  thane,  or  great  lord,  had  a  church,  within  his  own 
demesnes,  distinct  from  the  motheivchurch,  in  the  nature 
of  a  private  chapel ;  then,  provided  such  church  had  a 
cemetery  or  consecrated  place  of  burial  belonging  to  it,  he 
might  allot  one-third  of  his  tithes  for  the  maintenance 
of  the  officiating  minister :  but  if  it  had  no  cemeteiy,  the 
thane  must  himaelf  have  maintamed  his  chaplain  by  aome 
Other  means ;  for  in  such  case  all  his  tithes  were  ordained 
to  be  paid  to  the  primaria  ecclesia  or  mother  church  (z). 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes,  which  division  happened  probably  not  all  at 
once,  but  by  degrees.  And  it  seems  pretty  clear  and  cer- 
tain, that  the  boundaries  of  parishes  were  originally  as- 
certained by  those  of  a  manor  or  manors ;  since  it  very 
seldom  happens  that  a  manor  extends  itself  over  more 
parishes  than  one,  though  there  are  often  many  manors  in 
one  parish*  The  lords,  as  Christianity  spread  itself,  began 
to  build  churches  upon  their  own  demesnes  or  wastes,  to 
accommodate  their  tenants  in  one  or  two  adjoining  lord- 
ships ;  and,  in  order  to  have  divine  service  regularly  per- 
formed therein,  obliged  all  their  tenants  to  appropriate 
their  tithes  to  the  maintenance  of  the  one  officiating 
minister,  instead  of  leaving  them  at  liberty  to  distribute 
them  among  the  clergy  of  the  diocese  in  general ;  and 
this  tract  of  land,  the  tithes  whereof  were  so  appropriated, 
formed  a  distinct  parish, — which  will  well  enough  account 
for  the  frequent  intermixture  of  parishes  one  with  another. 
For  if  a  lord  had  a  parcel  of  land  detached  from  the  main 
of  his  estate,  but  not  sufficient  to  form  a  parish  of  itself, 
it  was  natural  for  him  to  endow  his  newly-erected  church 

(y)  C.  1.  King  Canute,  ell,  about  the  year 

(t)  C.  2.     See  also  the  Lawa  of      1030. 


8.  IV.]  COUNTRIES  SUBJECT  TO  TIIE  LAWS  OF  ENGLAND.    123 


[with  the  tithes  of  those  disjointed  lands^  especially  if  no 
church  was  then  built  in  any  lordship  adjoining  to  those 
outlying  parcels. 

Thus  parishes  were  gradually  formed^  and  parish 
churches  endowed  with  the  tithes  that  arose  within  the 
circuit  assigned.  But  some  lands,  either  because  they 
were  in  the  hands  of  irreligious  and  careless  owners,  or 
were  situate  in  forest  and  desert  places,  or  for  other  now 
unsearchable  reasons,  were  never  united  to  any  parish,  and 
therefore  continue  to  this  day  extra-'parochial ;  and  their 
tithes  are  now  by  immemorial  custom  payable  to  the  king, 
instead  of  the  bishop,  in  trust  and  confidence  that  he  will 
distribute  them  for  the  general  good  of  the  Church  (a).] 

As  a  parish  is  an  ecclesiastical  division,  so  the  persons 
who  bear  the  chief  authority  in  a  pariah,  as  such,  viz.  the 
rector,  (or  vicar,  or  perpetual  curate,)  and  churchwardens, 
are  also  of  an  ecclesiastical  character :  and  the  nature  of 
their  offices  and  duties  is  a  subject  that  consequently 
belongs  not  to  the  present  place,  but  to  that  division  of 
the  work  in  which  we  shall  have  occasion  to  treat  of  the 
law  of  the  Church  (6).  It  is  material,  however,  to  ob* 
serve,  here,  both  as  to  parishes  and  parochial  officers,  that 
though  primarily  and  properly  they  have  relation  to  eccle- 
siastical purposes,  yet  there  are  some  secular  aspects  in 
which  they  also  require  to  be  considered.  For  there  has 
been  a  gradual  tendency,  more  particularly  in  modem 
times,  to  treat  a  parish  as  a  civil,  not  less  than  an  eccle- 
siastical division.  Thus  the  collection  of  the  poor-rate, 
or  fund  for  the  reUef  of  the  poor,  and  in  a  general  point  of 
view,  its  application  also,  is  parochial ;  and  the  case  is  the 


(a)  2  Inst  647 ;  Biahop  of  Win- 
cheiter't  eaae,  2  R«p.  44  (  Wright 
9.  Wright,  Cro.  Eliz.  512.  Id  the 
PopttUtion  Abstract  of  1881  more 
than  two  hundred  extra-parochial 
places  are  mentioned,  and  it  ia  stated 
that  they  are  usually  found  to  have 
been  the  site  of  royal  palaces,  re- 


ligious houses  or  antient  castles. 
(Vol.  i.  p.  xxiL)  See  20  Vict.  c.  19, 
an  Act  to  provide  for  the  relief 
of  the  poor  and  other  purposes  in 
extra-parochial  places.  And  as  to 
the  repair  of  the  highways  in  such 
places,  25  ft  26  Vict  c.  61,  s.  12. 
(6)  Vide  post,  bk.  iv.  pt  ii. 
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same  with  rcs{)cct  to  several  other  species  of  local  taxa- 
tion (c).  The  affairs  of  a  parish,  as  such,  (whether  civil 
or  ecclesiastical,)  are  regulated  in  vestry ^  which  is,  pro- 
perly speaking,  an  assembly  of  the  minister,  church- 
wardens, and  parishioners,  (viz.  parishioners  contributing 
to  public  burdens  {d) ;)  and  which,  &om  being  commonly 
held  in  the  vestry  adjoining  or  belonging  to  the  church, 
takes  its  name  firom  thence,  as  the  place  itself  does  from 
the  priest's  vestures,  which  are  usually  deposited  there  («). 
The  vestry  is  summoned,  or  called  together,  by  the  church- 
wardens, with  the  consent  of  the  minister  (/) ;  who  has  been 
generally  considered  as  entitled,  when  present,  to  preside 
at  the  meeting  (g)  :  and  its  principal  rights  and  duties  are 
those  of  investigating  and  controlling  the  expenditure  of 
the  parochial  funds,  and  electing  certain  of  the  parochial 
officers,  though  there  are  various  other  matters  in  which  it 
possesses  an  authority  (A).  We  here  speak  of  its  original 
character  at  common  law :  but  its  nature  is  liable  to  modi- 
fication in  particular  places  by  force  of  special  custom  or 
enactment  (i) ;  and  is  regulated  besides  by  the  general  Vestry 
Act,  58  Geo.  III.  c.  69  (J),— amended  by  59  Geo.  III. 

(e)  See  28  &  24  Vict  c.  51,  pro-  shall  be  provided  within  the  parish. 
Tiding  for  an  annual  return  of  taxes.  And  by  24  &  25  Vict.  c.  125,  pro- 
rates, toll  and  dues  levied  for  local  visions  are  made  for  the  purchase 
purposes;  in  which,  however,  the  by  the  overseers  with  the  consent 
poor's-raU  is  not  included.  of  the  vestry  (in  parishes  whose 
(d)  Steer's  Par.  L.  253.  population  exceeds  4000)  of  oflSces 
(tf)  By  13  &  14  Vict.  c.  57,  the  for  the  transaction  of  parish  busi- 
Poor  Law  Board  may,  upon  appli-  ness. 
cation  of  the  churchwardens,  pur-  (/)  Steer's  Par.  L.  252. 
suant  to  a  resolution  of  vestry  in  (g)  Wilson  v.  Math,  8  B.  &  Aid. 
any  parish  where  the  population  ex-  241,  n.  (6) ;  see  Mawley  v.  Barbet, 
ceeds  2000  by  the  then  last  census,  2  Esp.  687. 

make  an  order  that  no  meeting  shall  (A)  Steer's  Par.  L.  257  ;  and  see 

be  held  in  the  parish  church  except  1  &  2  Will.  4,  c.  60,  ss.  27,  39 ;  58 

for  divine  worship  or  some  eccle-  Geo.  8,  c.  69,  s.  6. 

siastical  or  charitable  object  or  pur-  (i)  Steer's  Par.  L.  260 ;  and  see 

pose  approved  by  the  bishop ;  nor  Golding  v.  Fenn,  7  Barn.  &  Cress, 

in  the  vestry  room  attached  to  the  765 ;  R.  v.  Brain,  8  B.  &  Adol.  614; 

church,  except  in  cases  of  urgency  R.  v.  St.  Martin's  in  the  Fields,  ibid, 

and  with  previous  approval  of  the  907  ;  R.  v.  Clerkenwell,  1  Ad.  &  EIL 

Poor  Law  Board;  but  that  the  same  817. 

shall  be  held  in  such  other  room  as  {j)  Known  as  "Sturges  Bourne's 
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c.  85,  and  by  16  &  17  Vict.  c.  65.  By  these  statutes 
(which  extend  not  however  to  the  city  of  London  or 
Southwark)  a  vestry  is  not  to  be  summoned  except  on 
three  days'  notice  (A);  and  when  it  meets,  a  ohaiiman  is 
to  be  appointed,  unless  the  rector,  vicar,  or  perpetual 
curate,  is  present ;  and  the  chairman  shall  have  the  cast- 
ing  vote,  and  sign  the  minutes  of  the  proceedings.  They 
also  contain  provisions  as  to  the  right  of  voting ;  which 
is  adjusted  upon  a  certain  scale,  having  relation  to  the 
amount  in  which  the  voter  is  assessed  to  the  relief  of  the 
poor  (/)•  The  constitution  of  vestries  is  moreover  in  some 
places  regulated  by  1  &  2  Will.  IV.  c.  60  (m) ;  which  pro- 
vides for  the  election  by  the  rate  payers,  of  a  certain  number 
of  vestrymen  and  auditors,  under  whose  management  the 
parochial  accounts  are  to  be  kept  and  audited  (n).  This 
statute  has  no  application,  however,  to  parishes  not  form- 
ing part  of  a  city  or  town,  and  not  having  more  than  800 
rate  payers :  and  the  adoption  of  its  arrangements  is  in  no 
ewe  compulsory:  no  parish  being  subject  to  them  unless 
it  voluntarily  consents  to  place  itself  under  the  Act.  There 
is  a  statute  also  of  59  Geo.  III.  c  12,  which  empowers 
parishes  to  establish  vestries  of  a  certain  description  for  the 
management  of  the  poor ;  and,  as  &r  as  their  relief  is 
concerned,  the  bodies  so  appointed  supersede  the  authority 
of  the  ordinary  parish  officers :  though  they  are  themselves, 
on  the  other  hand,  by  a  subsequent  enactment,  made 
subject  to  the  control  of  the  Poor  Law  Board  (o). 


Act*'  See  Meg.  ▼.  D*Oy/y,  12  A. 
&  E.  139. 

(k)  By  7  WiU.  4  &  1  Vict  c.  46, 
the  notice  for  calting  a  vettry  it  to 
be  affixed  on  or  near  the  church 
door,  without  any  publication  (aa 
formerly)  in  the  paciah  church. 

(I)  Aa  to  votera  in  arreai  of  ratee, 
aee  16  &  17  Vict  c.  65.  Aa  to  the 
aniinner  of  voting,  aee  R.  ^  Rector 
of  Birmingham,  7  Ad.  &  EL  264. 

(m)  Known  aa  "Sir  J.  Hobhoute'a 
Act."     See  Reg.  ▼.  Hedger,  12  A.  & 


K167. 

(a)  R.  V.  St  Pancras  Tniateea,  6 
NeT.  &  M.  219 ;  R.  ».  Veatry  of  St 
Mary-le-bone,  6  Ad.  &  El.  268.  By 
18  &  19  Vict  c  120,  a.  1,  the  atat 
1  &  2  Will.  4,  e.  60,  ia repealed  aa  to 
ike  mgtr^poUt ;  and  Teatries  of  a  new 
eonatitution  created  there. 

(o)  See  4  fr  6  WilL  4,  e.  76,  aa. 
21,  64;  10  &  11  Vkt  c.  100,  a.  10; 
Queen  v.  Green  and  othera,  21  L.  J. 
(M.  C.)  187.  See  alio  18  &  14  Vict 
c.  87,  enabling  the  Poor  Law  Board, 
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On  the  subject  of  parishes  it  onlj  remains  to  be  ob- 
served,  that,  by  certain  Acts  lately  passed  for  extending 
church  accommodation,  and  making  more  effectual  pro- 
vision for  the  cure  of  souls  (n), — it  is  provided,  that  hj  such 
authorities  and  under  such  circumstances,  and  with  such 
consents,  as  therein  specified,  any  part  or  parts  of  any 
parish  may  be  constituted  a  separate  district  (o),  for  spiri- 
tual purposes ;  and  that  any  parish  may  also  be  divided 
into  two  or  more  distinct  and  separate  parishes,  for  all 
ecclesiastical  purposes  whatsoever  (p).  In  pursuance  of 
which  provisions  many  such  new  constitutions  and  divi- 
sions have,  for  purposes  of  that  description,  accordingly 
taken  place  (9).  And  thus  much  for  the  ecclesiastical 
division  of  this  kingdom. 

II.  [The  civil  division  of  the  territory  of  England  is  into 
counties,  of  those  counties  into  hundreds,  of  those  hun- 


upon  application  of  the  church- 
wardens, pursuant  to  a  resolution 
of  vestry,  in  any  parish  where  the 
population  exceeds  2000  by  the 
then  last  census,  to  make  an  order 
for  the  appointment  of  a  f>aid  vetiry 
clerk,  whose  duties  the  act  defines. 

(fi)  The  most  important  of  these 
statutes  are  58  Geo.  8,  c.  45 ;  59 
Geo.  8,  C.184;  6  &  7  Will.  4,  c.  77; 
8  &  4  Vict  c.  113;  6  &  7  Vict.  c. 
87;  7  &  8  Vict.  c.  94;  19  8c  20 
Vict  cc.  65,  104.  (See  also  as  to 
division  into  separate  bentfices,  1  &  2 
VicLc.  106,  s.  16;  2  &  8  Vict.  c. 
49, 8. 6. )  A  further  account  of  these 
statutes  will  be  found  post,  bk.  iv. 
pt  11.  c.  IV. 

(0)  See  6  &  7  Vict.  c.  87,  s.  10 ; 
7  A:  8  Vict.  c.  56,  s.  6,  as  to  the  re- 
gistration of  a  map  or  plan  of  the 
boundaries  of  districts  formed  under 
these  Acts. 

(p)  Some  of  the  Acts  also  au- 
thorized the  establishment,  within 
these  divisions,  of  a  species  of  select 


vestry  for  ecclesiastical  purposes 
(see  59  Geo.  8,  c.  134,  s.  80;  8  Geo. 
4,  c.  72,  B.  10).  But  the  select  vestries 
authorized  by  these  Acts  are  abo- 
lished by  14  &  15  Vict  c.  97,  s.  23. 
(q)  With  respect  to  parishes,  it 
may  be  proper  also  to  notice  the 
useful  provisions  of  certain  late  sta- 
tutes(see  2  &  8  Vict  c.  62,  ss.  34— 
36;  8  &  4  Vict  c.  15,  s.  28;  8  &  9 
Vict  c.  118,  s.  89;  and  12  &  13 
Vict  c.  88)  for  actuating  (proipee- 
Hvely,  see  R.  v,  Madeley,  15  Q.  B. 
48)  the  antient  boundaries  between 
parishes  and  townships,  or  defining 
new  boundaries.  There  is  also  the 
Stat  5  &  6  Vict  c  18,  authorizing 
the  sale  of  parish  property  and  pay- 
ing parish  debts  out  of  the  poor  rate. 
The  19  8r  20  Vict  c.  50,  enabling 
parishioners,  &c.  to  sell  advowsons 
held  by  or  in  trust  for  them ;  and 
the  28  &  24  Vict  c  80,  enabling 
two-thirds  of  the  ratepayers  of  a 
parish  to  make  rates  for  maintain- 
ing public  walks,  8rc  therein. 
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[dreds  into  tithings  or  towns  (r).]  This  division  is  of 
remote  and  undefined  antiquity ;  and  was  not  peculiar  to 
England,  [similar  distributions  having  been  in  use  among 
several  nations  of  the  continent  («)•  As  to  the  tithings, 
they  were  so  called,  from  the  Saxon,  because  ten  firee* 
holders  with  their  &milies  composed  one.  These  all 
dwelt  together,  and  were  sureties  or  free  pledges  to  the 
king,  for  the  good  behaviour  of  each  other ;  and  if  any 
offence  was  committed  in  their  district,  they  were  bound 
to  have  the  offender  forthcoming  (t).  And  therefore 
antiently  no  man  was  suffered  to  abide  in  England,  above 
forty  days,  unless  he  were  enrolled  in  some  tithing  or  de- 
cennary (tt).  One  of  the  principal  inhabitants  of  the 
tithing  is  annually  appointed  to  preside  over  the  rest,  being 
called  the  tithingman,  the  headborough,  (words  which 
speak  their  own  etymology,)  and  in  some  counties,  the 
borsholder,  or  borough's-ealder  (2;),  being  supposed  the 
discreetest  man  in  the  borough,  town,  or  tithing. 

Tithings,  towns,  or  vills,  are  of  the  same  signification 
in  law ;  and  are  said  to  have  had,  each  of  them,  originally 
a  church  and  celebration  of  divine  service,  sacraments  and 
burials  (y):  though  that  seems  to  be  rather  an  ecclesiastical 


(r)  A  general  survey  of  GreBt 
Britain,  Berwick,  and  the  Isle  of 
Man  was  authorized  by  4  &  5  Vict, 
c.  60,  an  Act  continued  by  24  & 
25  Vict.  c.  65  till  December,  1866. 

(«)  Hallam's  Middle  Ages,  vol.  ii. 
p.  389,  7th  edit.  The  division  has 
been  ascribed  to  Alfred,  but  Mr. 
Hallam  questions  his  claim  to  the 
distinction,  and  observes  that  coun- 
ties are  mentioned  in  the  Laws  of 
Ina.  **  It  is  not  surprising,"  he 
afterwards  remarks,  **  that  the  great 
"  services  of  Alfred  to  hb  people  in 
"  peace  and  in  war  should  have  led 
"  posterity  to  ascribe  every  institu- 
"  tion,  of  which  the  beginning  was 


*'  obscure,  to  his  contrivance,  till  his 
**  fame  has  become  almost  as  fabu- 
**  lousin  legislation  as  that  of  Arthur 
"  in  arms."— -Ibid.  402 ;  et  vide  Co. 
Litt  by  Harg.  I68a,  n.  (6). 

(r)  Flet.  1, 47.  This  in  the  Laws 
of  King  Edward  the  Confessor,  c. 
20,  is  very  justly  entitled  "  tumma  et 
*'  tnaxima  teeuritat,  per  quam  omnes 
*'  statu  firmieiimo  eustinentur  s—qum 
"  hoc  modojiebat,  quod  tub  decennali 
"fidejuttione  debebant  eue  univerti, 

(tt)  Mirr.  c.  1,  s.  8. 

(x)  Jac.  Diet.  V.  Headborough. 

(y)  Co.  Litt  115  b. 
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[than  a  civil  distinction.  The  word  tovm  {z)  or  vUl  is  in- 
deed, by  the  alteration  of  times  and  language,  now  become 
a  generical  term,]  comprehending  mider  it  several  species 
and  varieties.  Taken  in  this  sense,  towns  are  distinguished 
from  each  other  as  being  either  corporate  or  not  corporate : 
the  townsmen  forming,  in  the  first  kind,  a  corporafion,  that 
is,  a  society,  with  certain  legal  properties  and  capacities, 
on  the  nature  of  which  we  shall  treat  at  large  in  a  subse- 
quent division  of  these  Commentaries ;  and  shall  at  the 
same  time  consider  the  provisions  of  the  act  for  regulating 
municipal  corporations,  (5  &  6  Will.  IV.  c.  76,)  by  the 
etkd  of  which,  all  towns  of  this  description  are  now 
placed  under  one  uniform  plan  of  internal  government  (a). 
There  are  also  market-towns,  that  is,  towns  which  are  en- 
titled to  hold  markets ;  and  there  are  others  which  have 
not  that  franchise.  And,  lastly,  towns  are  divided  into 
cities,  boroughs,  and  common  towns.  The  cities  of  this 
kingdom  are  certain  towns  of  principal  note  and  import- 
ance, all  of  which  either  are  or  have  been  sees  of  bishops ; 
yet  there  seems  to  be  no  necessary  connexion  between  a 
city  and  a  see  (6) ;  and  it  is  certain,  that  [though  the 
bishopric  be  dissolved,  as  at  Westminster  (c),  yet  still  it 
remaineth  a  city  {d).^  A  borough  is  a  city  or  other  town 
that  sends  burgesses  to  parliament  (e),  a  privilege  the 


(s)  As  to  the  legal  meaning  of  the 
word  '*town,"  see  Elliot  o.  South 
Devon  Railway  Company,  2  Exch. 
729;  Ex  parte  Incumhent,  &c.  of 
Brompton,  22  L.  J.»  N.  S.  (Ch.)  281. 

(a)  As  to  municipal  corporationsi 
▼ide  post,  bk.  iv.  pt.  iii.  c.  i. 

(6)  See  1  Woodd.  302;  Jac. 
Diet.  ▼.  City. 

(e)  Westminster  was  one  of  the 
new  bishoprics  founded  by  Henry 
the  eighth  out  of  the  revenues  of  the 
dissolved  monasteries,  and  was  made 
a  city  by  express  creation.  It  was 
dissolved  as  a  see,  and  restored  to 
the  bishopric  of  London  in  the  reign 


of  Edward  the  sixth.  Elizabeth,  by 
authority  of  parliament,  turned  it 
into  a  collegiate  church,  subject  to  a 
dean.— Chitty's  Blackstone,  vol.  i. 
p.  109  (n) ;  2  Burn,  E.  L.  542,  7th 
edit ;  Co»  LitL  by  Harg.  109  b, 
n.(8). 

(d)  Co.  Litt.  109  b. 

(«)  1  BL  Com.  114;  Litt.  s.  ]ff4; 
Co.  Litt  108  b.  See  also  the  Parlia- 
mentary  Reform  Act,  2  Will.  4,  c. 
45,  s.  79.  The  word  however  was 
originally  used  in  a  more  extensive 
sense,  see  Ca  Litt  by  Hai^.  108  b, 
n.  (4).  In  Jacob's  Law  Dictionary 
the  term  '*  borough"  is  taken  to 


S.  IV.]  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND.  129 

nature  of  whicli  we  shall  more  fiilly  explain  hereafter,  in 
that  part  of  the  work  which  relates  to  Parliament  (/). 
According  to  Sir  Edward  Coke  (ff),  there  were  in  his 
time,  in  England  and  Wales,  8803  towns,  or  thereabouts. 
To  several  of  them  [there  are  small  appendages  belonging, 
called  hamlets ;  which  are  taken  notice  of  in  the  statute 
of  Exeter  (A),  wherein  fi^uent  mention  is  made  of 
"entire  vills,'*  ** demi-viUs,"  and  "hamlets."  Entire 
vills.  Sir  Henry  Spelman(t)  conjectures,  to  have  con- 
sisted of  ten  freemen  or  frank-pledges,  demi-vills  of  five, 
and  hamlets  of  less  than  five.  These  little  collections  of 
houses  are  sometimes  under  the  same  administration  as 
the  town  itself,  sometimes  governed  by  separate  oj£cers ; 
in  which  last  case  they  are,  to  some  purpose  in  law, 
looked  upon  as  distinct  townships.  These  towns,  as  was 
before  hinted,  contained  each  originally  but  one  parish 
and  one  tithing ;  though  many  of  them  now,  by  the  in- 
crease of  inhabitants,  are  divided  into  several  parishes  and 
tithings ;  and,  sometimes,  where  there  is  but  one  parish 
there  are  two  or  more  vills  or  tithings. 

As  ten  fiuniUes  of  freeholders  made  up  a  town  or  tithing, 
so  ten  tithings  composed  a  superior  division,  called  a  hun- 
dred, as  consisting  of  ten  times  ten  families.  The  hundred 
is  governed  by  a  high  constable  or  bailiff;  and  formerly 
there  was  regularly  held  in  it  the  hundred  court  for  the 
trial  of  causes,  though  now  fiJlen  into  disuse  (A).  In  some 
of  the  more  northern  coimties  these  hundreds  are  called 
wapentakes(Z).] 

mean  a  town  tending  burgeaaes  to  {g)  Co,  Litt  116  a. 

parliament  and  not  being  a  city.  But  (A)  14  Edw.  1. 

■ee  the  authorities  first  cited ;  also  Co.  ( i)  Gloss.  274. 

Litt.  109  a.    In  the  Municipal  Cor-  (Ar)  As  to  the  hundred  court,  vide 

poration  Act,  5  &  6  Will.  4,  c.  76,  post,  bk.  v.  c.  iv. 

"borough"  is  used  in  a  sense  pecu-  {I)  Seld.  in  Fortesc.  c.  24.    *'£# 

liar  to  that  statute ;  and  expresses  a  **  quod    AngH    vocant    hundredmm, 

corporate  town,  whether  sending  re-  "  comiiaiut    Yorkshire,   Limeotnehire, 

presentatives  to  parliament,  or  not.  "  Noitinghamekire,  Leieetitrtkire,  ei 

(/)  As  to  the  parliament,  vide  "  NortkampionAire,  voeant  vapentom 

post,  bk.  IV.  pt.  I.  c.  I.  **  cAtMR."— {Wilk.  Leg.  Aug.  S«z« 

VOL.  !•  K 
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Ab  to  their  origin^  we  may  remark  that  himdreds  [seem 
to  hare  obtained  in  Deninark(m);  and  we  find  that  in 
France  a  regulation  of  this  sort  was  made  above  two  hun- 
dred years  before;  set  on  foot  by  Clotharius  and  Chil- 
debert,  with  a  view  of  obliging  each  district  to  answer  for 
the  robberies  committed  in  its  own  division  (n>  These 
divisions  were^  in  that  country,  as  well  military  as  civil, 
and  each  contained  a  hundred  freemen,  who  were  subject 
to  an  officer  called  the  centenaritu;  a  number  of  which 
centenarii  were  themselves  subject  to  a  superior  officer 
called  the  count  or  comes  {o).  And  indeed,  something 
like  this  institution  of  hundreds  may  be  traced  back  as 
fiu*  as  ^e  antient  Germans,  from  whom  were  derived  both 
the  Franks  who  became  masters  of  Gaul,  and  the  Saxons 
who  settled  in  England:  for  both  the  thing  and  the  name, 
as  a  territorial  assemblage  of  persons,  fix)m  which  after- 
wards the  territory  itself  might  probably  receive  its  de- 
nomination, were  weU  known  to  that  warlike  people, 
''  Centeni  ex  tinguUs  pagis  sunt,  idque  ipsum  inter  suae 
''  vocantur;  et  quodprimo  numerus  fuit,jam  nomenet  honor 
"  est  (pV 

An  indefinite  number  of  these  hundreds  make  up  a 
ootmty  or  shire.  Shire  is  a  Saxon  word  signifying  a  divi- 
sion ;  but  a  county,  camitatus,  is  plainly  derived  from  comes, 
the  count  c^  the  Franks;  that  is,  the  earl  or  alderman,  (as 
the  Saxons  called  him,)  of  a  shire,  to  whom  the  govern- 
ment of  it  was  entrusted.  This  he  usually  exercised  by 
his  deputy,  still  called  in  Latin  vice-comes,  and  in  English, 


LI.  Edw.  c.  83.)  And  the  passage 
proceeds  to  explain  why  they  are 
•o  called,  Tiz.  because  the  people  at 
a  public  meeting  confirmed  their 
onion  with  the  governor  by  touch- 
ing his  weapon  or  lance.— Christian's 
BJjickstone,  vol. i. p.  116,  note;  (and 
•ee  Cowell's  Diet.  v.  Wapentake.) 

(«)  Seld.  Tit.  of  Honour,  2,  5,  S. 

(ft)  Thus  in  this  country  (it  may 


be  observed),  the  hundred  is,  by  7  & 
8  Geo.  4,  c.  31,  and  17  &  18  Vict.  c. 
104^  s.  477,  obliged  to  compensate 
persons  damnified  by  the  riotous  and 
tumultuous  demolition  of  churches 
and  certain  kinds  of  buildings  and 
machinery,  or  by  plunder  of  wreck. 

(o)  Montesq.  Sp.  L.  80.  17. 

(p)  Tacit,  de  Morib.  German.  6. 
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[the  sheriff,  shrieve,  or  shlre-reeve,  signifying  the  oiBcer 
of  the  shire :  upon  whom,  by  process  of  time,  the  civil 
administration  of  it  is  now  totally  devolved.  In  some 
counties  there  is  an  intermediate  division,  between  the 
shire  and  the  hundreds,  as  lathes  in  Kent  and  rapes  in 
Sussex  (y),  each  of  them  containing  about  three  or  four 
hundreds  a-piece  (r).  These  had  formerly  their  lathe-reeves 
and  rape-reeves,  acting  in  subordination  to  the  shire-reeve. 
Where  a  county  is  divided  into  three  of  these  intermediate 
jurisdictions,  they  are  called  trithings(5),  which  were 
antiently  governed  by  a  trithing-reeve.  These  trithings 
still  subsist  in  the  large  county  of  York,  where  by  an 
easy  corruption  they  are  denominated  ridings ;  the  north, 
the  east,  and  the  west  riding.  The  number  of  counties 
in  England  and  Wales  have  been  different  at  different 
times ;  at  present  they  are  forty  in  England  and  twelve  in 
Wales  (00 

It  seems  probable  that  the  realm  was  originally  divided 
into  counties,  with  a  view  to  the  convenient  administration 
of  justice ;  the  judicial  business  of  the  kingdom  having  in 
former  times  been  chiefly  dispatched  in  local  courts,  held 
in  each  different  coimty,  before  the  sheriff,  as  its  principal 


(7)  The  rapes  of  Sussex  are  said 
to  have  been  military  governments 
in  the  time  of  the  Conqueror ;  the 
lathes  of  Kent  to  have  been  civil 
jurisdictions,  and  of  earlier  date. — 
(Population  Abstract,  1831,  vol.  i. 

p.  XV.) 

(r)  For  some  purposes  connected 
with  magisterial  business,  counties 
•re  severed  into  divitioHt.  (See  9 
Geo.  4,  c.  43  ;  10  Geo.  4,  c.  46 ;  6  &  7 
Will.  4,  c.  12 ;  and  22  &  23  Vict 
c.  65.)  The  number  of  places  in 
England  and  Wales  where  petty 
sessions  or  divisional  meetings  are 
usually  held,  were  lately  returned 
as  amounting  to  609.— (Population 


Abstract,  1831,  vol.  i.  p.  xv.) 

(#)  Wilk.  Leg.  Ang.  Sax.  LI.  Edw. 
c.  84. 

(f)  A  particular  place,  parcel  of 
one  county,  is  sometimes  detached 
from  it,  and  surrounded  by  another. 
By  7  &  8  Vict  c.  61,  these  detached 
parts  are  annexed,  for  all  purposes* 
to  the  counties  of  which  they  form 
a  part,  for  the  purpose  of  parlia- 
mentary representation.  As  to  the 
jurisdiction  of  magistrates  with  re- 
spect to  detached  parts  of  counties, 
see  2  &  3  Vict  c.  82,  and  21  &  22 
Vict.  c.  68 ;  and  as  to  the  union  of 
liberties  with  counties,  see  13  &  14 
Vict.  c.  105. 
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officer  (x).  These  antient  tribunals,  indeed,  have  long 
since  fidlen  into  great  decay,  and  retain  nothing  of  their 
former  consequence;  the  important  courts  lately  established 
under  the  name  of  County  Courts,  though  similar  in  name, 
being  in  fact  of  a  very  different  character  and  jurisdic- 
tion (y).  Yet  the  distribution  into  coimties  is  to  this  day 
materially  connected,  (though  in  a  different  manner,)  with 
the  course  of  judicial  proceedings.  For  trials  of  disputed 
&cts  are  still  ordinarily  conducted  in  the  county  where  the 
cause  of  action  arose,  or  the  offence  was  committed  (z) : 
viz,  before  the  judges  of  the  superior  courts  of  common 
law,  who  take  periodical  circuits  throughout  England  and 
Wales  for  the  trial  both  of  civil  and  criminal  cases ;  or 
before  the  county  justices  of  the  peace,  who  exercise  a 
jurisdiction,  in  cases  of  the  latter  description,  at  their 
quarter  sessions.  Another  important  object  connected 
with  the  distribution  into  counties,  is  that  of  parliamentary 
representation,  inasmuch  as  not  only  the  more  important 
towns  of  the  kingdom,  but  eveiy  county  also,  sends  to  the 
House  of  Commons  its  own  members, — called  knights  of 
the  shire, — ^who  represent  their  respective  counties,  as  the 
other  members  do  their  respective  towns;  though  by  a  new 
arrangement,  the  larger  counties  are  now  subdivided,  each 
portion  forming  a  separate  county  (so  &r  as  this  purpose 


(x)  Hickes,  Thes.  Diss.  Epist. ; 
Reeves's  Hist.  Eng.  L.  vol.  i.  pp. 

6,7. 

(y)  As  to  these  modern  County 
Courts,  vide  post,  vol.  in.  p.  395 
et  seq. 

(«)  By  4  &  6  Will.  4,  c.  86,  a 
new  court  was  established,  called 
the  Central  Criminal  Court,  for  trial 
of  offences  committed  in  London 
and  Middlesex,  and  certain  parts  of 
Essex,  Kent  and  Surrey;  and  by 
19  &  20  Vict.  c.  16,  persons  charged 
with  offences  committed  out  of  the 
jurisdiction  of  such  court  may,  never- 


theless, be  ordered  by  the  Queen's 
Bench  to  be  there  tried,  if  it  shall 
appear  to  the  latter  court,  that  it  is 
''  expedient  to  the  ends  of  justice  " 
that  this  course  should  be  taken. 
And  the  statute  25  &  26  Vict  c.  65, 
contains  similar  provisions  in  re- 
ference to  persons  subject  to  tlie 
Mutiny  Act,  charged  with  having 
committed  murder  or  manslaughter 
on  a  person  so  subject.  And  these 
provisions  may  be  considered  as  by 
way  of  exception,  to  the  principle 
stated  in  the  text. 
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is  concerned ),  and  sending  its  separate  representative  (i). 
For  the  object  of  local  taxation,  too,  the  division  into 
counties  is  of  practical  effect  and  importance;  for  as  each 
parish  is  subject  to  a  rate  for  relief  of  the  poor,  so  is  every 
county  to  a  county  rate,  which  is  levied  on  the  occupiers 
of  land  under  the  authority  of  various  acts  of  parliament  (c), 
and  applied  to  many  miscellaneous  purposes  (^). 

[Three  of  these  counties,  Chester,  Durham  and  Lan* 
caster,  are  called  counties  palatine.  The  two  former  are 
such  by  prescription  or  immemorial  custom;  or  at  least  as 
old  as  the  Norman  conquest  (e);  the  latter  was  created  by 
King  Edward  the  third,  in  favour  of  Henry  Plantagenet, 
first  Earl  and  then  Duke  of  Lancaster  (/);  whose  heiress 
being  married  to  John  of  Gaunt,  the  kmg's  son,  the  fran- 
chise  was  greatly  enlarged  and  confirmed  in  parliament,  to 
honour  John  of  Gaunt  himself  (^);  whom,  on  the  death  of 
his  fikther-in-law,  the  king  had  also  created  Duke  of  Lan- 
caster(A).  Counties  palatine  are  so  called  a  palatio,  be- 
cause the  owners  thereof,  the  Earl  of  Chester,  the  Bishop 
of  Durham,  and  the  Duke  of  Lancaster,  had  in  those 
counties  Jura  regalia  as  fiilly  as  the  king  hath  in  his 
palace;  regdlem  potestatem  in  omnibus,  as  Bracton  ex- 
presses it  (t).  They  might  pardon  treasons,  murders  and 
felonies;  they  appointed  aU  judges  and  justices  of  the 

(6)  2  Will.  4,  c.  46,  ss.  12,  IS,  14,  mons),  with  the  tables  annexed  to 

and  see  24  &  25  Vict.  c.  112,  ss.  1, 7.  that  Report*  Appendix  C.    Among 

(e)  See  22  Hen.  8,  c.  5  ;  12  Geo.  the  purposes  to  which  the  rate  is 

2,  c.  29;  55  Geo.  8,  c.  5\.    As  to  applied,  are  the  maintenance  of  the 

borrowing  money  on   mortgage  of  rural  police,  lunatic  asylums,  gaols, 

county  rate  in  Middlesex,  8  &  9  and  bridges. 

Vict.  c.  32.    As  to  the  assessment  (e)  Seld.  Tit  Hon.  2,  5,  8. 

and  collection  of  the  county  rate  (/)  Pat  25  Edw.  3,  p.  1,  m.  18  ; 

generally,  7  &  8  Vict.  c.  33 ;  15  &  16  Seld.  ibid. ;  Sandford's  Gen.  Hist. 

Vict  c.  81  ;  21   &  22  Vict  c.  33.  112,4  Inst  204. 

See  also  5  &  6  Will.  4,  c.  76,  s.  92 ;  (^)  Cart  36  Edw.  3,  n.  9. 

17  &  18  Vict  c.  71,  as  to  borough  (A)  Pat  51  Edw.  3,  m.  83;  Case 

rates  in  the  nature  of  county  rates,  of  Duchy  of  Lancaster,  Plowd.  215. 

(rf)  See  Report  of  County  Rate  7  Rym.  138. 

Commissioners,     16     June,     1836  (>)  L.  8,  c.  8,  s.  4. 
(printed  by  order  of  House  of  Com- 
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[peace;  all  writs  and  indictments  ran  in  their  names^  as  in 
other  comities  in  the  king's ;  and  all  offences  were  said  to 
be  done  against  their  peace,  and  not,  as  in  other  places, 
contra  pacem  domini  regis  (h).  And  indeed  by  the  antient 
law,  in  all  peculiar  jurisdictions,  offences  were  said  to  be 
done  against  his  peace  in  whose  court  thej  were  tried;  in 
a  court  leet,  contra  pacem  domini ;  in  the  court  of  a  cor- 
poration, contra  pacem  haUivorum ;  in  the  sheriff'^s  court 
or  toum,  contra  pacem  vice'Comitis(l).  These  palatine 
privileges,  so  similar  to  the  regal  independent  jurisdictions 
usurped  by  the  great  barons  on  the  continent  during  the 
weak  and  infant  state  of  the  first  feodal  kingdoms  in 
Europe  (m),  were  in  all  probability  originally  granted  to 
the  counties  of  Chester  and  Durham,  because  they  bor- 
dered upon  inimical  countries,  Wales  and  Scotland;  in 
order  that  the  inhabitants,  having  justice  administered  at 
home,  might  not  be  obliged  to  go  out  of  the  county,  and 
leave  it  open  to  the  enemy's  incursions;  and  that  the 
owners,  being  encouraged  by  so  large  an  authority,  might 
be  the  more  watchful  in  its  defence.  And  upon  this  ao* 
count  also  there  were  formerly  two  other  counties  palatine, 
Pembrokeshire  and  Hexhamshire  (the  latter  now  united 
with  Northumberland),  but  these  were  aboUshed  by  parlia- 
ment;  the  former  in  the  twenty-seventh  year  of  Henry  the 
eighth,  the  latter  in  the  fourteenth  year  of  Elizabeth.  In 
the  twenty-seventh  year  of  Henry  the  eighth,  likewise, 
the  powers  before  mentioned  of  owners  of  counties  pala- 
tine were  abridged;  the  reason  for  their  continuance  having 
in  a  manner  ceased(n).]  And  within  a  recent  period, 
many  important  alterations  have  taken  place  in  regard  to 
the  administration  of  justice  in  the  counties  palatine, 
tending  to  assimilate  them  in  that  point  to  the  rest  of 
England.  For  by  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  the 
jurisdiction  of  the  court  of  session  of  the  county  palatine 
of  Chester  was  abolished,  and  the  coimty  subjected  in  all 

(Ar)  i  Inst.  205.  (m)  RoberUon,  Cha.  V.  i.  60. 

(/;  Seld.  in  Hcng.  Magn.  c.  2.  (n)  4  Inst.  205. 


S.  IV.]  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND.    135 

things  to  the  jurisdiction  of  the  superior  courts  at  West- 
minster; and  by  various  statutes  of  later  date,  the  practice 
and  proceedings  in  the  courts  of  common  pleas  and  chan- 
cery of  the  counties  palatine  of  Lancaster  and  Durham,  are 
regulated  and  made  conformable  in  general  to  those  of  the 
superior  courts  just  mentioned  (o). 

It  is  also  to  be  remarked,  that  of  the  counties  palatine 
none  now  remains  in  the  hands  of  a  subject.  For  [the 
earldom  of  Chester,  as  Camden  testifies,  was  united  to  the 
crown  by  Henry  the  third,  and  has  ever  since  given  title 
to  the  king's  eldest  son ;]  and  the  palatine  jurisdiction  of 
Durham,  which  was  vested  until  a  recent  period  in  the 
Bishop  of  Durham  for  the  time  being,  is  now  taken  ftom 
him  by  6  &  7  Will.  IV.  c.  19  (amended  by  21  &  22  Vict, 
c.  45),  and  vested  as  a  separate  franchise  and  royalty  in 
the  crown.  As  to  the  county  palatine  or  duchy  of  Lan- 
caster, it  [was  the  property  of  Henry  Bolingbroke,  the 
son  of  John  of  Gaunt,  at  the  time  when  he  wrested  the 
crown  from  King  Kichard  the  second,  and  assumed  the 
title  of  King  Henry  the  fourth.  But  he  was  too  prudent 
to  suffer  this  to  be  imited  to  the  crown ;  lest  if  he  lost  one, 
he  should  lose  the  other  also.  For  as  Plowden  (p)  and 
Sir  Edward  Coke(g)  observe,  "  he  knew  he  had  the  duchy 
**  of  Lancaster  by  sure  and  indefeasible  title,  but  that  his 
*'  title  to  the  crown  was  not  so  assured :  for  that  after  the 
"  decease  of  Richard  the  second  the  right  of  the  crown 
**  was  in  the  heir  of  Lionel  Duke  of  Clarence,  second  son 
"  of  Edward  the  third ;  John  of  Gaimt,  &thcr  to  this 
"  Henry  the  fourth,  being  but  the  fourth  son."  And 
therefore  he  procured  an  Act  of  parliament,  in  the  first  year 
of  his  reign,  ordaining  that  the  duchy  of  Lancaster,  and 
all  other  his  hereditary  estates,  with  all  their  royalties  and 

(o)  See  4  &  6  Will.  4.  c.  62;  2  c.  27,  «.  10;  23  &  24  Vict.  c.  38, 

Vict.  c.  16;   18  &  14  Vict,  c  48;  «.  2;  c.  126,  as.  12,40—42;  25  8t  26 

15  &  16  Vict.  c.  76,  88.  229,  230—  Vict.  e.  42. 

234;  17  &  18  Vict,  c  82,  c.   125,  (/>)  P.  215. 

88.  100,  101—104;  18  &  19  Vict  c  (9)  4  Inst  205. 
15,  c.  45,  c.  67,  8.  8  ;  21  &  22  Vict. 
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[francliises;  should  remain  to  Iiim  and  his  heirs  for  ever ; 
and  should  remain,  descend,  be  administered  and  governed 
in  like  manner  as  if  he  never  4Lad  attained  the  regal  dig- 
nity :  and  thus  they  descended  to  his  son  and  grandson, 
Henry  the  fifth  and  Henry  the  sixth :  many  new  territo- 
ries and  privileges  being  annexed  to  the  duchy  by  the 
former  (r).  Heniy  the  sLxth  being  attainted  in  the  first 
year  of  Edward  the  fourth,  this  duchy  was  declared  in 
parliament  to  have  become  forfeited  to  the  crown  ($),  and 
at  the  same  time  an  Act  was  made  to  incorporate  the  duchy 
of  Lancaster,  to  continue  the  county  palatine — which  might 
otherwise  have  determined  by  the  attainder  (t), — and  to 
make  the  same,  parcel  of  the  duchy :  and,  fiuther,  to  vest 
the  whole  in  King  Edward  the  fourth  and  his  heirs,  kings 
of  England,  for  ever;  but  under  a  separate  guiding  and 
governance  from  the  other  inheritances  of  the  crown.  And 
in  the  first  year  of  Henry  the  seventh,  another  Act  was 
made  to  resume  such  part  of  the  duchy  lands,  as  had  been 
dismembered  from  it  in  the  reign  of  Edward  the  fourth ; 
and  to  vest  the  inheritance  of  the  whole  in  the  king  and 
his  heirs  for  ever,  as  amply  and  largely,  and  in  like  man- 
ner, form  and  condition,  separate  from  the  crown  of  Eng- 
land and  possession  of  the  same,  as  the  three  Henries 
and  Edward  the  fourth,  or  any  of  them,  had  and  held  the 
same(M).] 


(r)  Pari.  2  Hen.  5,  n.  80 ;  8  Hen. 
5,  D.  15. 

(t)  Fisher  0.  Batten,  1  Ventr.  155. 

(0  1  Ventr.  1157. 

(»)  Some  have  entertained  an 
opinion  (see  Plowd.  220, 1, 2 ;  Lamb. 
Archeion,  233 ;  4  Inst.  206 ;)  that, 
by  this  Act,  the  right  of  the  duchy 
vested  only  in  the  natural  and  not  in 
the  political  person  of  King  Henry 
the  seventh,  as  formerly  in  that  of 
Henry  the  fourth;  and  was  descend- 
ible to  his  natural  heirs,  independent 
of  the  succession  to  the  crown.    And, 


if  this  motion  were  well  founded,  it 
might  have  become  a  very  curious 
question  at  the  time  of  the  Revolu- 
tion in  1688,  in  whom  the  right  of  the 
duchy  remained  after  Ring  James's 
abdication,  and  previous  to  the  at- 
tainder of  the  pretended  Prinoe  of 
Wales.  But  it  is  observable,  that  in 
the  same  Act,  the  duchy  of  Cornwall 
is  also  vested  in  King  Henry  the 
seventh  and  his  heirs, — which  could 
never  be  intended  in  any  event,  to  be 
separated  from  the  inheritance  of  the 
crown.  And  indeed  it  seems  to  have 
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The  Ide  of  Ely  was  never  a  county  palatine^  though 
sometimes  erroneously  called  so.  It  was^  however^  a  royal 
franchise ;  the  Bishop  of  Ely  having  been  formerly  enti- 
tled, by  grant  of  King  Henry  the  first,  to  jura  regalia 
within  the  district,  whereby  he  exercised  a  jurisdiction 
over  all  causes  as  well  criminal  as  civil  (x).  But  by  6  &  7 
Will.  IV.  c.  87,  this  secular  authority  of  the  bishop  is 
taken  away  and  vested  in  the  crown. 

[There  are  also  coimties  corporate,  which  are  certain 
cities  and  towns,  some  with  more,  some  with  less  territory 
annexed  to  them ;  to  which  out  of  special  grace  and  favour 
the  kings  of  England  have  granted  the  privilege  to  be 
counties  of  themselves ;  and  not  to  be  comprised  in  any 
other  county ;  but  to  be  governed  by  their  own  sheriffs  (y) 
and  other  magistrates,  so  that  no  officers  of  the  county  at 
large  have  any  power  to  intermeddle  therein  (ar).]  As  they 
constitute  no  part  of  the  counties  at  large  in  which  they 
are  locally  situate,  so  they  had  formerly,  in  general,  no 
share  in  voting  for  the  members  to  serve  for  those  counties 
in  parliament  (a).     But  thirteen  of  the  number  are  now 


been  underatood  very  early  after  the 
statute  of  Henry  the  seventh,  that 
the  duchy  of  Lancaster  was  by  no 
means  thereby  made  a  separate  in- 
heritance from  the  rest  of  the  royal 
patrimony,  since  it  descended  with 
the  crown  to  the  half-blood  in  the 
instances  of  Queen  Mary  and  Queen 
Elizabeth  ;  which  it  could  not  have 
done,  as  the  estate  of  a  mere  Duke 
of  Lancaster,  in  the  common  course 
of  legal  descent.  The  better  opinion 
therefore  seems  to  be  that  of  those 
judges,  who  held  (Plowd.  221),  that, 
notwithstanding  the  statute  of  Henry 
the  seventh  (which  was  only  an  Act 
of  resumption),  the  duchy  still  re- 
mained as  established  by  that  of 
Bdward  the  fourth,  separate  from 
the  other  possessions  of  the  crown 


in  ordei  and  government,  but  united 
in  point  of  inheritance.  We  may 
notice  here  that  by  18  &  19  Vict, 
c.  68,  the  chancellor  and  council  of 
the  Duchy  of  Lancaster  are  enabled 
to  sell  and  purchase  land  on  behalf 
of  her  Majesty,  in  right  of  the 
Duchy. 

(«)  4  Inst.  220;  Grant  v.  Bagge, 
d  East,  128. 

(y)  As  to  the  appointment  of 
sheriffs  of  counties  corporate,  see 
6&6  Will.  4,  c.  76,  s.  61. 

(s)  Their  names  are  given  in 
Russell's  Reform  Act,  p.  5 ;  and  in 
the  Population  Abstract  of  1831, 
vol.  i.  p.  xiv.  And  see  8  Geo.  1, 
G.  15;  £  &  6  Will.  4,  c.  76,  ss.  61, 
109. 

(a)  Russeirs  Reform  Act,  p.  6. 
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expressly  included  within  their  respective  counties,  so  far 
as  regards  the  right  of  election  for  knights  of  the  shire  (b). 
To  which  we  may  add,  that  by  38  Geo.  III.  c  52,  all 
causes  of  action  arising  and  offences  committed  in  a  county 
corporate  may  be  tried  in  the  next  adjoining  county  at 
large  (c) ;  a  regulation  from  which  certain  towns  and  cities 
indeed  were  at  first  excepted,  but  almost  the  whole  of  these 
exceptions  have  been  since  repealed  by  the  Act  for  regu- 
lating municipal  corporations  {d). 

Thus  much  of  the  countries  subject  to  the  laws  of  Eng- 
land; the  consideration  of  which  involves,  in  a  general 
point  of  view,  that  of  the  persons  also,  to  whom  these  laws 
are  applicable.  For  all  persons  found  within  these  terri- 
tories fall  under  the  operation  of  these  laws,  though  in 
different  degrees :  British  subjects— that  is,  persons  bom 
within  any  part  of  the  dominions  of  the  crown,  and  in 
some  cases  their  descendants  also,  though  bom  in  foreign 
parts,  and  persons  naturalized  by  Act  of  parliament — 
being  in  a  iull  and  absolute  sense  entitled  to  the  rights 
conferred  by  these  laws,  and  liable  to  the  obligations  they 
impose ;  but  aliens  (or  those  who  are  not  British  subjects) 
in  a  limited  sense  only,  as  we  shall  have  occasion  more 
particularly  to  explain  hereafter  (e). 


(6)  2  Will.  4,  c.  4o,  B.  17. 

(c)  See  also  14  &  15  Vict.  c.  55, 
88.  19,  21—24 ;  and  c.  100,  s.  23. 

(d)  5  &  6  Will.  4,  c  76,  s.  109. 
Some  farther  provisions  as  to  coun- 
ties corporate  are  contained  in  51 
Geo.  3,  c  100 ;  60  Geo.  3  &  1  Geo. 
4,  c  4,  s.  6 ;  c  14f  B.  3 ;  7  Geo.  4, 
c.  64,  8.  25  ;  9  Geo.  4,  c.  61 ;  5  &  6 
Will.  4,  c.  76,  B.  113;  2  fie  3  Vict, 
c.  72;  17  &  18  Vict.  c.  35. 

(«)  Vide  post,  bk.  iv.  pt.  i.  c.  ii. 
It  may  be  remarked  here,  that  by 
the  last  census,  taken  on  the  8th 
April,  1861  (under  23  &  24  Vict. 


cc.  61,  62,  98),  the  population  of 
England  and  Wales  (including  the 
islands  in  the  British  seas),  enume- 
rated on  that  day,  amounted  to 
20,205,504 ;  of  Scotland,  at  the  same 
date,  8,061,351;  and  of  Ireland, 
5,764,543 ; — showing  that  the  aggre- 
gate  number  of  persons  then  in  Great 
Britain  and  Ireland,  amounted  to 
29,031,398.  This  is  exclusive  of 
the  army,  navy,  and  merchant  sea- 
men abroad  on  that  day ;  the  num* 
ber  of  whom  is  estimated,  in  the 
census  tables,  as  about  275,900. 


NEW  COMMENTARIES 


ON 


THE  LAWS  OF  ENGLAND. 


BOOK  L 

OF  PERSONAL  RIGHTS. 


In  a  disquisition  of  such  extent  and  variety  as  that  on 
which  we  are  about  to  enter,  it  is  obviously  of  the  first 
importance  to  lay  down  a  proper  prelinunary  arrangement 
of  the  subject ;  and  the  plan  of  division  which  appears 
to  be  most  suitable  to  a  treatise  of  this  description,  is  one 
founded  on  a  consideration  of  the  nature  of  municipal  law 
in  the  abstract,  and  of  the  objects  or  purposes  towards 
which  it  is  directed.  It  will  be  necessary,  therefore,  to 
recur  for  a  moment  to  the  views  taken  of  this  subject  in  a 
preceding  part  of  the  work. 

We  have  seen  that  mimicipal  law  is  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  in  a  state  (a);  whose 
authority  to  prescribe  it  has  been  referred  to  the  contract 
implied  in  civil  society,  that  its  members  should  submit  to 
certain  restraints  of  their  natural  freedom,  in  order  to 
secure  to  each  the  enjoyment  of  defined  liberties  and  ad- 
vantages: and  these  we  have  comprehended  under  the 
general  name  of  rights  (6).  It  results  from  these  conside- 
rations, that,  in  every  country,  the  true  and  proper  objects 
of  the  law  consist  in  the  establishment  and  maintenance  of 

(a)  Vide  8up.  p.  26.  (6)  Vide  sup.  p.  30. 


140  BCX)K  I. — OF  PEBSONAL  RIGHTS, 

the  rights^  severallj  due  to  the  different  members  of  the 
community. 

The  idea  of  rights  however  naturallj  suggests  the  cor- 
relative one  of  tmrongs  ;  for  every  right  is  capable  of  being 
violated.  A  right  to  receive  payment  for  goods  sold  (for 
example)  implies  a  wrong  on  the  part  of  him  who  owes, 
but  withholds,  the  price  ;  a  right  to  live  in  personal  secu- 
rity, a  wrong  on  the  part  of  him  who  commits  personal 
violence.  And,  therefore,  while  in  a  general  point  of  view 
the  law  is  intended  for  the  establishment  and  maintenance 
of  rights,  we  find  it  on  closer  examination  to  be  dealing 
both  with  rights  and  wrongs.  It  first  fixes  the  character 
and  definition  of  rights,  and  then,  with  a  view  to  their 
effectual  security,  proceeds  to  define  wrongs,  and  to  de- 
vise the  means  by  which  the  latter  shall  be  prevented  or 
redressed. 

These  considerations  form  the  most  convenient  basis 
upon  which  to  construct  the  principal  division  of  the  laws 
of  England;  and  we  shall  therefore  sever  them  (like 
former  writers  (c) )  into  two  portions,  one  of  which  re- 
gards Rights,  and  the  other  Wrongs, 

But,  again,  if  rights  be  analyzed,  they  will  be  found  to 
consist  of  several  kinds.  For  first,  they  are  such  as  re- 
gard a  man's  own  person ;  secondly,  such  as  regard  his 
dominion  over  the  external  and  sensible  things  by  which 
he  is  surrounded ;  thirdly,  such  as  regard  his  private  rela- 
tions, as  a  member  of  a  &mily ;  fourthly,  such  as  regard 
his  social  state  or  condition,  jas  a  member  of  the  commu- 
nity :  the  first  of  which  classes  may  be  designated  as  per- 
sonal  rights,  the  second,  as  rights  of  property,  the  third,  as 
rights  in  private  relations,  and  the  fourth,  Bspuilic  rights. 

In  these  divisions  of  rights,  it  is  to  be  observed,  that  we 
everywhere  mean  to  include  the  converse  or  reciprocal 
consideration  of  duties.  For  whatever  is  due  to  one  man 
or  set  of  men,  is  necessarily  due  from  another.     Thus  the 

(c)  Hale  and  Blackstone ;  see  the      Laws  of  England,  and  Blackstone's 
Preface  to  Hale's  Analysis  of  the      Comm.  vol.  i.  p.  122. 
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right  of  one  man  to  receive  from  another  the  price  of  a 
commodity  sold^  casts  upon  the  latter  the  duty  of  paying 
that  price ;  and  the  general  right  of  each  individual  to 
live  in  personal  security,  impHes  the  converse  duty  on  the 
part  of  others  not  to  subject  him  to  any  violence.  The 
party  too^  who  possesses  the  right,  is  in  general  himself 
subject  to  some  resulting  duty.  Thus  the  people  have  a 
right  to  live  under  the  form  of  government  established  by 
law,  and  are  under  a  corresponding  duty  of  submission  to 
that  government.  In  the  discussion  of  rights,  therefore, 
it  is  often  necessary  to  speak  also  of  duties.  Indeed,  it  is 
imder  the  aspect  of  duties  principally,  that  some  rights 
require  to  be  considered. 

To  avoid,  however,  any  misapprehension  from  the  use 
of  the  term  "  duties,''  we  may  remark  that  there  are  some 
duties  which  have  no  connection  with  rights  in  the  sense 
which  we  have  affixed  to  the  latter  expression ;  and  of  such 
duties  our  law  consequently  takes  no  cognizance.  These 
arC;  such  as  the  law  of  God  or  conscience  prescribes,  but 
the  violation  of  which  by  the  individual  is  attended  with 
no  direct  mischief  to  others.  Thus  public  sobriety  is  a 
duty  recognized  by  the  law,  having  regard  to  the  right  of 
each  citizen  to  be  protected  from  disgusting  or  conta- 
minating exhibitions  of  vice ;  but  private  sobriety  is  not 
enforced  by  any  legal  sanction ;  because  secret  intoxica- 
tion, though  equally  opposed,  with  open  drunkenness,  to 
conscience  and  the  law  of  God,  is  no  violation  of  any 
hmnan  right,  nor  its  commission,  if  by  any  means  detected, 
a  fit  subject  for  human  punishment. 

Wrongs  also  may  be  subdivided ;  but  as  regards  these, 
we  are  necessarily  led  to  adopt  a  different  principle  of  dis- 
tribution. For  the  leading  distinction  here  depends  not  on 
the  character  of  the  right  violated,  but  on  the  party  who 
is  supposed  to  sustain  injury  from  its  violation.  According 
to  the  view  which  our  law  takes  of  this  subject,  the  viola- 
tion of  a  right  may  in  some  instances  amount  to  an  injury 
to  the  particular  individual  only,  but  in  others  it  may  take 


142         BOOK  I. — OF  PERSONAL  BIGHTS. 

the  character  of  an  injury  to  the  public  at  hrge  (d).  When 
viewed  in  the  first  aspect,  it  is  usuallj  called  a  civil  injtaryj 
when  in  the  last,  a  crime.  Thus  the  withholding  of  monej 
due,  is  a  wrong  to  the  individual ;  and  consequently  a  civil 
injury ;  but  it  is  oonsidered  as  not  affecting  the  public ; 
and  therefore  it  is  no  crime.  On  the  other  hand  to  de- 
prive a  man  of  his  money  by  iheft  or  robbery,  is  held  to 
be  a  wrong  to  the  public,  and  therefore  a  crime ;  though 
it  is  also  a  civil  injury,  if  considered  in  relation  to  the 
damae^e  which  the  party  individually  sustains.  The  con- 
siden^ons  wUch  ^to  detemune  whether  a  given  Bpe- 
cies  of  wrong  shall  be  treated  as  an  injury  to  the  indi- 
vidual, or  to  the  public,  or  both,  constitute  a  subject  which 
it  would  be  premature  to  enter  upon  in  this  place,  and 
which  belongs  to  a  later  portion  of  the  treatise.  It  is 
sufficient  at  present  to  have  thus  stated  the  general  nature 
of  the  distinction  between  civil  injuries  and  crimes,  and  to 
remark  that  it  is  one  of  great  practical  importance ;  for 
the  law  deals  very  differently  with  the  two  kinds  of  wrong; 
the  former  being  merely  a  subject  for  redress y  the  latter  for 
punishment. 

The  extensive  subject  under  consideration  appearing 
thus  naturally  to  resolve  itself  into  the  several  divisions 
above  indicated,  we  shall  adopt  them  for  the  purpose  of 
the  present  work ;  and  our  method,  or  order  of  discussion, 
will  be  as  follows : — 

Book  I.  Of  Personal  Bights. 
11.  Of  Bights  of  Property. 

III.  Of  Bights  in  Private  Belations. 

IV.  Of  PubUc  Bights. 

y.  Of  Civil  Injuries ;  including  also  the  modes  of 
Bedress  which  the  law  provides  for  them. 
VI.  Of  Crimes;   comprising  also  the  modes  of 
Criminal  Prosecution. 

(4O  Vide  4  Bl.  Com.  pp.  5,  6. 
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We  are  now  first  to  consider  Personal  Rights,  or  those 
which  relate  to  a  man's  own  person.  As  these  are  the 
most  important,  so  are  they  also  the  most  simple  of  all 
that  are  secured  to  men  by  the  institutions  of  society;  and 
the  law  has  been  much  less  frequently  employed  in  fixing 
their  definition  and  boundaries,  than  in  devising  redress 
or  punislunent  in  case  of  their  yiolation.  The  discussion 
of  these  rights  will  consequently  lie  in  a  comparaiiyely 
narrow  compass.  They  consist  of  two  principal  or  pri- 
mary articles,  the  right  of  Personal  Security j  and  the 
right  of  Personal  Liberty. 

I.  [The  right  of  Personal  Security  consists  in  a  per- 
son's legal  and  uninterrupted  enjoyment  of  his  life,  his 
limbs,  his  body,  his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent 
by  nature  in  eray  indiyidual ;  and  it  begins,  in  contem- 
plation of  law,  as  80<m  as  an  in&nt  is  able  to  stir  in  the 
mother's  wcxnb.  For  if  a  woman  is  quick  with  child, 
and  by  a  potion  or  otherwise]  designedly  [killeth  it  in  her 
womb;  or  if  any  one  beat  her,]  with  a  like  design,  [where- 
by the  ehild  dieth  in  her  body,  and  she  is  deliyered  of  a 
dead  child;  this,  though  not  murder,  was  by  the  antient 
law  homicide  or  manslaughter  (e).]  But  by  the  modem 
law,  the  o£Fence  is,  in  neither  case,  considered  in  this  light; 
though  to  procmre  a  miscarriage  is,  in  all  cases,  a  heinous 
crime  (/).  If  a  potion,  however,  be  used,  or  a  battery 
inflicted,  with  intent  to  kill  a  child  in  the  womb,  and 
the  child  is  bom  aUve,  and  afterwards  dies  of  the  potion 
or  battery;  the  ease  is  very  different  and  amounts  to 
murder  {g). 

[An  infant  in  ventre  sa  mire^  or  in  the  mother's  womb, 

(«)  **  Si  aliquit  wtuUerem  pr^gnan-  —  BractoD,  1.  3,  c.  4. 

tem  pireutterii,  velei  venenum  d^erii,  (/)  See  24  &  25  Vict  c.  100,  M. 

per  quod/ectrit  abortivam,  ti  puerpe*  5S,  59,  et  post,  bk.  vi.  c.  iv. 

Hum  jam  formtUum  Juerit,  et  mtutime  {g)  S  Inst.  50. 
ti  f Merit  oiiJina/Km,  fadt  homieidium," 
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[is  supposed;  in  law,  to  be  bom  for  many  purposes.  It  is 
capable  of  having  a  legacy,  or  a  surrender  of  a  copyhold 
estate,  made  to  it.  It  may  have  a  guardian  assigned  to 
it(A) ;  and  it  is  enabled  to]  take  by  descent,  and  to  [have 
an  estate  limited  to  its  use,  and  to  take  afterwards  by  such 
limitation,  as  if  it  were  then  actually  bom  (t).  And  in 
this  point  the  civil  law  agrees  with  ours  (A).]  In  the  case 
of  de^nt,  however,  thTpresumptive  heir  may  enter  and 
receive  the  profits  for  his  own  use  till  the  birth  of  the 

child  (/). 

2.  [A  man's  limbs  (by  which  for  the  present  we  only 
understand  those  members  which  may  be  useftd  to  him  in 
fight,  and  the  loss  of  which  alone  amounts  to  mayhem  by 
the  common  law)  are  also  the  gift  of  the  wise  Creator,  to 
enable  him  to  protect  himself  from  extemal  injuries  in  a 
state  of  nature.]  To  these,  therefore,  as  to  life  itself,  he 
may  be  said  to  have  a  natural  inherent  right. 

[Both  the  life  and  limbs  of  a  man  are  of  such  high 
value  in  the  estimation  of  the  law  of  England,  that  it  par- 
dons even  homicide,  if  committed  se  dtfendendoy  or  in 
order  to  preserve  them.  For  whatever  is  done  by  a  man,, 
to  save  either  life  or  member,  is  looked  upon  as  done 
upon  the  highest  necessity  and  compulsion.  Therefore,  if 
a  man  through  fear  of  death  or  mayhem  is  prevailed  upon 
to  execute  a  deed,  or  do  any  other  legal  act ;  these,  though 
accompanied  with  all  other  the  requisite  solemnities,  may 
be  aft;erwards  avoided,  if  forced  upon  him  by  a  well- 
grounded  apprehension  of  losing  his  life,  or  even  his  limbs, 
in  case  of  his  non-compliance  (m).  And  the  same  is  also 
a  sufficient  excuse  for  the  conmiission  of  many  misde- 

{h)  Stat  12  Car.  2,  c.  24,  s.  8.  civili  intelUguntur  in  rerum  naturo 

(t)  See  Co.  Litt.  390a  ;  10  &  11  esse,  cum  de  eorum  eommodo  <tgatur,* 

Will.  3,  c.  16  ;  Beale  o.  Beale,  1  P.  ^Ff.  1.  5,  26. 

Wins.  245  ;  Doe  «.  Clarke,  2  H.  Bl.         (/)  Goodtitle  v.  Newman,  3  Wils. 

899 :  WalliB  v.  Hodson,  2  Atk.  117;  526. 

Doe  9,  Lancashire,  5  T.  R.  49.  (m)  2  Inst  483. 

{k)  "  Qui  in  uiero  sunt,  in  Jure 
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[meanors,  as  will  appear  in  the  course  of  these  Commen- 
taries (n).  The  constraint  a  man  is  under  in  these  circum- 
stances, is  called  in  law  duress^  &om  the  Latin  durities^  of 
which  there  are  two  sorts ;  duress  of  imprisonment,  where 
a  man  actually  loses  his  liberty,  of  which  we  shall  presently 
speak ;  and  duress  per  minasy  where  the  hardship  is  only 
thi^tened  and  impending,  which  is  that  we  are  now  dis- 
coursing of.  Duress  per  minas  is  either  for  fear  of  loss 
of  li&,  or  else  for  fear  of  mayhem  or  loss  of  limb.  And 
this  fear  must  be  upon  sufficient  reason ;  "  mm^  as  Bracton 
expresses  it,  '*  suspicio  cufusUbet  vani  et  metiatlosi  hominis^ 
sed  talis  qui  passit  cadere  in  virum  constantem ;  talis  enim 
debet  esse  metus,  qui  in  se  contineat  viUB  periculum,  out  cor^ 
ports  cmciatum  (o)."  A  fear  of  battery  or  being  beaten, 
though  never  so  well  grounded,  is  no  duress ;  neither  is 
the  fear  of  having  one's  house  burned,  or  one's  goods  taken 
away  and  destroyed;  because  in  these  cases,  should  the 
threat  be  performed,  a  man  may  have  satisfiu^tion  by  re- 
covering equivalent  damages  (/?);  but  no  suitable  atone- 
ment can  be  made  for  the  loss  of  life  or  limb.  And  the 
indulgence  shown  to  a  man  under  this,  the  principal,  sort 
of  duress,  namely,  the  fear  of  losing  his  life  or  limbs, 
agrees  also  with  that  maxim  of  the  civil  law;  ^'ignoscitur 
ei  qui  sanguinem  suum  qualiter  quaUter  redemptum  vo- 
lmt{qy 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  fiimishes 
him  with  everything  necessary  for  their  support.  For 
there  is  no  man  so  indigent  or  wretched,  but  he  may  de- 
mand a  supply  sufficient  for  all  the  necessities  of  life  firom 
the  more  opulent  part  of  the  community  by  means  of  the 
several  statutes  enacted  for  the  reUef  of  the  poor,  of  which 
in  their  proper  places (r).  A  hmnane  provision;  yet,  though 

(m)  Vide  poet,  bk.  vi.  c.  ii.  (p)  2  TnsL  488. 

(o>  Bract.  1.  2,  c.  6;   Co.   Litt.  {q)  Ff.  48,  21,  1. 

162  «y  2^3  b ;  R.  v.  Southerton,  6  (r)  As  to  tbe  lawt  relating  to  the 

East,  144.  poor,  vide  poet,  bk.  xv.  pt.  lu.c.  ii. 

VOL.  I.  L 


146  BOOK  I. — OF  PEBflOXAL  RIGHTS. 

[dictated  by  the  prmcipIeB  of  society^  diflcomtteiumced  by 
the  Boman  laws.  For  the  edicts  of  the  Emperor  Con- 
stantiney  commanding  the  public  to  maintain  the  children 
of  those  who  were  unable  to  provide  for  them,  in  order  to 
prevent  the  murder  and  exposure  of  in&nts— an  institu- 
tion founded  on  the  same  principle  as  our  foundUng  hos- 
pitals—  though  comprised  in  the  Theodosian  Code{8), 
were  rejected  in  Justinian's  Collection. 

These  rights  of  life  and  member  can  only  be  determined 
by  the  death  of  the  person ;]  which  is  either  a  civil  or  a 
natural  death  (^).  Civil  death  occurs  where  a  man  by  act 
of  parliament  or  judgment  of  law  is  attainted  of  treason  or 
felony;  for  immediately  upon  such  attainder  he  loses  (sub* 
ject  indeed  to  some  exceptions)  his  civil  rights  and  capa- 
cities; and  becomes,  as  it  were,  dead  in  law(«).  It  also 
took  place  formerly  where  any  man  [abjured  the  resimix), 
by  the  process  of  the  common  law ;  or  entered  into  religion^ 
that  iS|  went  into  a  monastery,  and  became  there  a  monk 
professed :  in  which  cases  he  was  absolutely  dead  in  law^ 
and  his  next  heir  should  have  his  estate.  For  such 
banished  man  was  entirely  cut  off  from  society ;  and  such 
a  monk,  upon  his  profession,  renounced  solemnly  all  secu-* 
lor  concerns :  and  besides,  as  the  popish  dei^  claimed  an 
exemption  from  the  duties  of  civil  life  and  the  commands 
of  the  temporal  magistrate,  the  genius  of  the  English  laws 
would  not  suffer  those  persons  to  enjoy  the  benefits  of 
society,  who  secluded  themselves  from  it,  and  refiised  to 
submit  to  its  regulations  (y).  A  monk  was  therefore  ac* 
counted  dviliter  martuus,  and  when  he  entered  into  religion 
might,  like  other  dying  men,  make  his  testament  and  ex- 
ecutors; or,  if  he  made  none,  the  ordinary  might  grant 
administration  to  his  next  of  kin,  as  if  he  were  actually 
dead  intestate.     And  such  executors  and  administrators 

(«)  L.  xi.  c.  27.  (y)  This  was  also  a  rule  in  the 

(0  Co.Litt.132a.  feudal  law,  1.  ii.  t.  2i,**deaiit  <m 

(«)  8  Inst.  218;  4  Bl.  Com.  880.  milet    ucuii,    qui  faehu    eti    milet 

{t)  Co.  LitL  188a;  Newsome  v.  ChrUHt  nee  ben^Hum  periinet  ad 

Bowyer,  3  P.  Wms.  87,  n.  (B).  eum  qui  non  debet  gerere  qfieium,** 
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[had  the  same  power^  and  might  bring  the  same  actions 
fer  debts  due  to  the  religious,  and  were  liable  to  the  same 
actions  for  those  due  from  him,  as  if  he  were  naturally 
deceased  (jsr).  Nay,  so  &r  has  this  principle  been  carried, 
that  when  one  was  bound  in  a  bond  to  an  abbot  and  his 
successors ;  and  afterwards  made  his  executors,  and  pro- 
fessed himself  a  monk  of  the  same  abbey,  and  in  process 
of  time  was  himself  made  abbot  thereof:  here  the  law 
gave  him,  in  the  capacity  of  abbot,  an  action  of  debt 
against  his  own  executors  to  recover  the  money  due  (a). 
In  short,  a  monk  or  reUgious  was  so  effectually  dead  in 
law,  that  a  lease  made  even  to  a  third  person,  during  the 
life  (generally)  of  one  who  afterwards  became  a  monk,  de- 
termined by  such  his  entry  into  reUgion;  for  which  reason 
leases,  and  other  conveyances  for  life,  were  usually  made 
to  have  and  to  hold  for  the  term  of  one's  natural  life  (b). 
But,  even  in  the  times  of  popery,  the  law  of  England  took 
no  cognizance  of  profession  in  any  foreign  coimtry,  be- 
cause the  fact  could  not  be  tried  in  our  courts (c);.  and 
therefore,  since  the  Beformation,  this  disabiHty  is  held  to 
be  abolished  (<2): — as  is  also  the  disability  of  banishment, 
consequent  upon  abjuration,  by  statute  21  Jac  I.  c.  28(e), 
This  natural  Ufe,  being,  as  was  before  observed,  the  im- 
mediate donation  of  the  great  Creator,  cannot  legally  be 
disposed  of  or  destroyed  by  any  individual,  neither  by  the 
person  himself,  nor  by  any  other  of  his  feUow  creatures, 
merely  upon  their  own  authority.]  Yet,  nevertheless,  it 
may  be  lawfully  taken  away  (as  before  observed)  in  the 
necessary  defence  of  life  or  limb(/);  and  is  also  capable 
of  being  forfeited  for  a  breach  of  those  laws  of  society 
which  are  enforced  by  the  sanction  of  capital  punish- 
ments; of  the  nature,  restrictions,  expedience  and  legality 

(s)  Litt.  I.  200.  (d)  Rex  v.  Lady    Portington.  1 

(a)  Co.  Litt.  133  b.  Salk.  162. 

(b)  Archbishop  of  Canterbury's  (e)  1  Hale,  P.  C.  605. 
case,  2  Rep.  48  b ;  Co.  Litt.  182a.  (/)  Vide  sup.  p.  144. 

(e)  Co.  Litt  132  b. 

l2 
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of  which,  we  may  hereafter  more  conveniently  Inquire  in 
a  subsequent  part  of  these  Commentaries  (^).  At  present 
it  may  sui&ce  to  observe,  that  it  results  from  the  very  na- 
ture of  the  social  compact,  on  which  we  have  supposed  all 
municipal  law  to  be  founded  (A),  that  no  privation  or 
restraint  ought  in  any  case  to  be  inflicted  on  the  indivi- 
dual, unless  it  be  indispensable  to  the  protection  of  some 
public  interest  of  adequate  importance.  All  laws  there- 
fore savour  of  injustice  and  oppression,  which  authorize 
the  destruction  of  life  or  member  in  order  to  seciure  a 
public  object  of  comparatively  trivial  character;  or  even 
an  object  of  the  highest  consequence  to  the  pubUc,  but 
capable  of  being  suflSciently  secured  by  some  more  lenient 
method.  We  shall  find  accordingly,  that,  though  the  law 
of  England  in  some  cases  affects  the  life  of  the  delinquent, 
it  is  only  for  the  prevention  of  crimes  of  the  deepest  dye 
— the  severity  by  which  our  penal  system  was  once  un- 
happily distinguished  having  been  progressively,  and  now 
at  length  effectually,  softened  by  the  milder  spirit  of 
modem  legislation.  To  this  it  may  be  proper  to  add, 
that  our  form  of  government,  or  constitution,  is  an  utter 
stranger  to  any  arbitrary  power  of  killing  or  maiming  the 
subject  without  the  express  warrant  of  law.  ["  Nulltis 
"  Uber  homoy^  says  the  great  charter (i),  **  aUguo  modo 
destruatur^  nisi  per  legale  judicium  parium  suarum  aut  per 
legem  terra,^^  Which  words,  "  aliquo  modo  destruatur^^ 
according  to  Sir  Edward  Coke  (A),  include  a  prohibition 
not  only  of  killing  and  maiming^  but  also  of  torturing  (to 
which  our  laws  are  strangers),  and  of  every  oppression  by 
colour  of  an  illegal  authority.  And  it  is  enacted  by  a 
statute  of  5  Edw.  III.  c.  9,  that  no  man  shall  be  ibre- 
judged  of  life  or  limb,  contrary  to  the  great  charter  and 
the  law  of  the  land :  and  again,  by  statute  28  Edw.  III. 
c.  3,  that  no  man  shall  be  put  to  death  without  being 
brought  to  answer  by  due  process  of  law.] 

{g)  Vide  post,  bk.  vi.  c.  i.  (t)  C.  29. 

(/<)  Vide  sup.  p.  SO.  [k)  2  Inst.  48. 
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3.  A  man  is  also  entitled,  as  to  liis  whole  body,  to 
security  from  all  corporal  insults  or  injuries,  whether  by 
menaces,  assaults,  beating,  wounding,  or  otherwise,  though 
they  may  amount  not  to  destruction  of  life  or  member. 

4.  To  the  preservation  of  his  health  from  such  practices 
as  may  prejudice  or  annoy  it ;  and 

5.  To  the  security  of  his  reputation  or  good  name  from 
slander. 

But  these  three  last  articles,  it  wUl  suflSice  to  have  barely 
mentioned  among  personal  rights.  It  is  to  their  infringe- 
ment, rather  than  to  the  rights  themselves,  that  the  pro- 
visions of  the  laws  have  been  in  general  directed ;  and  a 
more  convenient  place  for  their  further  discussion,  will 
consequently  be  found  in  that  part  of  the  work  which  re- 
lates to  wrongs  {l). 

II.  [Next  to  personal  security,  the  law  of  England  re- 
gards, asserts,  and  preserves  the  personal  liberty  of  indi- 
viduals. This  personal  liberty  consists  in  the  power  of 
locomotion,  of  changing  situation,  or  moving  one's  person 
to  whatsoever  place  one's  own  inclination  may  direct,  with- 
out imprisonment  or  restraint,  unless  by  due  course  of 
law.  Concerning  which  we  may  make  the  same  observa- 
tions as  upon  the  preceding  article;  that  it  is  a  right 
strictly  natural ;]  that  the  laws  of  England  never  abridge 
it  ^vithout  cogent  reason ;  [and  that  in  this  kingdom  it 
cannot  ever  be  abridged  at  the  mere  discretion  of  the 
magistrate,  without  the  explicit  permission  of  the  laws. 
Here  again  the  language  of  the  Great  Charter  is,  that 
no  freeman  shall  be  taken  or  imprisoned,  but  by  the  law- 
ful judgment  of  his  equals,  or  by  the  law  of  the  land  (m). 
And  many  subsequent  old  statutes  (n)  expressly  direct, 
that  no  man  shall  be  taken  or  imprisoned  by  suggestion  or 
petition  to  the  king  or  his  council,  unless  it  be  by  legal 
indictment,  or  the  process  of  the  common  law.     By  the 

(/)  As  to  Wrongs,  vide  post,  bk.  v.  (»)  5  Edw.  3,  c.  9 ;  25  Edw.  3,  s.* 

and  bk.  vi.  5,  c.  4 ;  28  Edw.  3,  c.  3. 

(m)  C.  29. 

t3 
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[Petition  of  Right,  (3  Car.  I.,)  it  is  enacted,  that  no  free- 
man shall  be  imprisoned  or  detained  without  cause  shown, 
to  which  he  may  make  answer  according  to  law.  By  16 
Car.  I.  c.  10,  if  any  person  be  restrained  of  his  liberty  by 
order  or  decree  of  an  illegal  court,  or  by  command  of  the 
king's  majesty  in  person,  or  by  warrant  of  the  council 
board,  or  of  any  of  the  privy  council ;  he  shall,  upon  de- 
mand of  his  counsel,  have  a  writ  of  habeas  carpus^  to  bring 
his  body  before  the  court  of  King's  Bench  or  Common 
Pleas ;  who  shall  determine  whether  the  cause  of  his  com- 
mitment be  just,  and  thereupon  do  as  to  justice  shall  ap- 
pertain. And  by  31  Car.  II.  c.  2,  commonly  called  the 
Habeas  Corpus  Act,']  amended  and  made  more  effectual 
by  56  Geo.  III.  c.  100,  [the  methods  of  obtaining  this 
writ  are  so  plainly  pointed  out  and  enforced,  that,  so  long 
as  this  statute  remains  unimpeached,  no  subject  of  Eng- 
land can  be  long  detained  in  prison,  except  in  those  cases 
in  which  the  law  requires  and  justifies  such  detainer.  And, 
lest  the  habeas  corpus  should  be  evaded  by  demanding 
unreasonable  bail  or  sureties  for  the  prisoner's  appearance, 
it  is  declared  by  1  W.  &  M.  st.  2,  c.  2,  that  excessive 
bail  ought  not  to  be  required ;]  though,  on  the  other  hand, 
to  prevent  such  abuses  as  are  naturally  apt  to  occiu*  in  the 
resort  to  a  writ  of  this  description,  it  is  a  rule  with  the 
courts  that  they  will  not  grant  a  habeas  corpus  as  of  course, 
and  without  probable  cause  shown  (o). 

[Of  great  importance  to  the  public  is  the  preservation 
of  this  personal  liberty :  for  if  once  it  were  left  in  the 
power  of  any,  the  highest,  magistrate,  to  imprison  arbi- 
trarily whomever  he  or  his  officers  thought  proper,]  as  in 
France  was  once  daily  practised  by  the  crown  (p),  [there 
would  soon  be  an  end  of  aU  other  rights  and  immunities. 

(o)  HobhouBe's  case,  8  Bam.  &  for  the  complaint  Further  informa- 

Aid.  420.  And  see  56  Geo.  Z,  c.  100,  tion  respecting  the  statutes  of  habeat 

by  the  express  pruTisions  of  which  eorptu  will  be  found,  post,  vol.  iv.  p. 

there  must,  in  the  cases  to  which  18  et  seq. 

it  applies,  be  "an  affidavit  showing  (p)  See  1  BI.  Com.  p.  135. 
a  probable  and  reasonable  ground" 
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[Some  have  thought,  that  unjiist  attacks,  even  upon  fife  or 
property,  at  the  arbitrary  will  of  the  magistrate,  are  less 
dangerous  to  the  commonwealth,  than  such  as  are  made 
upon  the  personal  liberty  of  the  subject.  To  bereaye  a 
man  of  fife,  or  by  yiolence  to  confiscate  his  estate,  without 
accusation  or  trial,  would  be  so  gross  and  notorious  an  act 
of  despotism,  as  must  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  kingdom :  but  ocmfinement  of  the 
person,  by  secretly  hurrying  him  to  gaol,  where  his  suffer- 
ings are  unknown  or  forgotten,  is  a  less  pubfic,  a  less 
striking,  and  therefere  a  more  dangerous  engine  of  arbi- 
trary goremment.  And  yet  sometimes,  when  the  state 
is  in  real  danger,  even  this  may  be  a  necessary  measure. 
But  the  happiness  of  our  constitution  is,  that  it  is  not  left 
to  the  exeeutiye  power  to  determine  when  the  danger  of 
the  state  is  so  great,  as  to  render  this  measure  expedient : 
fer  it  is  the  parliament  only  or  legisIatiYe  power,  that, 
whenever  it  Bees  proper,  can  authorize  the  crown,  by  bus- 
priding  the  Habeas  Corpus  Act  fer  a  short  and  limited 
time,  to  imprison  suspected  persons,]  without  the  possibi- 
fity  of  their  obtaining  their  discharge,  during  that  period, 
by  any  interference  of  the  courts  of  law  (q) ;  [as  the  se- 
nate of  Borne  was  wont  to  have  recourse  to  a  dictator,  a 
ma^strate  of  absolute  authority,  when  they  judged  the 
repuhfie  in  any  imminent  danger.  The  decree  of  the 
senate,  which  usually  preceded  the  nomination  of  this 
magistrate,  "dent  operam  consuUs,  ne  quid  respublica  detri" 
"  mend  capiaty*  was  caQed  the  senatus  eonsultum  ultima 
necessitatis :  in  like  manner  this  experiment  ought  only  to 
be  tried  in  cases  of  extreme  emergency ;  and  in  these  the 
nation  parts  with  its  fiberty  fer  a  while,  in  order  to  pre- 
serve it  fer  ever. 

The  confinement  of  the  person  in  any  wise,  is  an  im- 
prisonment. So  that  the  keeping  a  man  against  his  will 
in  a  private  house,  putting  him  in  the  stocks,  arresting  or 

(9)  The  57  Geo.  8,  e.  8,  and  c.      suspending    the    Habeas    Corpus 
85,  are  instances  of  Acts  temporarHy      Acts. 
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[forcibly  detaming  him  in  the  street,  is  an  imprisonment  (r). 
And  the  law  so  much  discourages  unlawful  confinement, 
that  if  a  man  is  under  duress  of  imprisonment^  which  we 
before  explained  to  mean  a  compulsion  by  an  illegal  re- 
straint of  liberty,  imtil  he  seals  a  bond  or  the  like;  he  may 
allege  this  duress,  and  avoid  the  extorted  bond.  But  if 
a  man  be  law&lly  imprisoned,  and,  either  to  procure  his 
discharge,  or  on  any  other  &ir  account,  seals  a  bond  or  a 
deed,  this  is  not  by  duress  of  imprisonment,  and  he  is  not 
at  liberty  to  avoid  it(«).]  To  make  a  commitment  to 
prison  lawful,  [it  must  either  be  by  process  fiom  the  courts 
of  judicature,  or  by  warrant  from  some  legal  officer  having 
authority  to  commit;  which  warrant  must  be  in  writing, 
under  the  hand  and  seal  of  the  magistrate,  and  express  the 
causes  of  the  commitment,  in  order  to  be  examined  into, 
if  necessary,  upon  a  habeas  corpus.  If  there  be  no  cause 
expressed,  the  gaoler  is  not  bound  to  detain  the  prisoner. 
For  the  law  judges  in  this  respect,  saith  Sir  Edward 
Coke(^),  like  Festus  the  Boman  governor;  that  it  is  un- 
reasonable to  send  a  prisoner,  and  not  to  signify  withal 
the  crimes  alleged  against  him. 

A  natural  and  regular  consequence  of  this  personal 
liberty,  is,  that  every  Englishman  may  claim  a  right  to 
abide  in  his  own  country  so  long  as  he  pleases,  and  not 
to  be  driven  from  it  imless  by  the  sentence  of  the  law. 
The  king  indeed,  by  his  royal  prerogative,  may  issue  out 
his  writ  ne  exeat  regno,  and  prohibit  any  of  his  subjects 
from  going  into  foreign  parts  without  licence  («).  This 
may  be  necessary  for  the  public  service  and  safeguard  of 
the  commonwealth.  But  no  power  on  earth,  except  the 
authority  of  parliament,  can  send  any  subject  of  England 
out  of  the  land  against  his  will;  no,  not  even  a  criminal.] 
For  exile  was  never  sanctioned  by  the  common  law,  except 
in  the  case  of  abjuration  above  referred  to'(v);  and  though 

(r)  2  Inst.  689.  («)  F.  N.  B.  85. 

(#)  9  lost.  482.  (o)  Co.  Litt  133  a.      Vide  sup. 

(0  2  Inst.  52,  53.  See  1  Chitty«      p.  146. 
Crim,  Law,  I  iO»  &c. 
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in  modem  times  persons  have  been  conveyed  to  parts 
beyond  the  seas,  under  sentence  of  "transportation "(a:), 
they  have  been  so  dealt  with  either  by  their  own  choice  to 
escape  a  capital  punishment,  or  else  by  the  express  direc- 
tion of  some  act  of  parliament  (y).  [To  this  purpose  the 
f  Great   Charter  (0)  declares  that    no    freeman    shall  be 

banished,  unless  by  the  judgment  of  his  peers,  or  by  the 
law  of  the  land.  And  by  the  Habeas  Corpus  Act,  31  Car. 
II.  c  2,  (that  second  Magna  Chartaf  and  stable  bulwark 
of  our  liberties,)  it  is  enacted,  that  no  subject  of  this  realm, 
who  is  an  inhabitant  of  England,  Wales,  or  Berwick,  shall 
be  sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey, 
or  places  beyond  the  seas;  (where  they  cannot  have  the 
fuU  benefit  and  protection  of  the  common  law;)  but  that 
all  such  imprisonment  shall  be  illegal:  that  the  person  who 
shall  dare  to  commit  another,  contrary  to  this  law,  shall  be 
disabled  from  bearing  any  office,  shall  incur  the  penalty  of 
a  prcBmunire  (a),  and  be  incapable  of  receiving  the  king's 
pardon:]  and  the  party  wrongfiilly  committed  shall  also 
have  his  private  action  against  the  person  committing  and 
all  his  aiders,  advisers  and  abettors,  and  shall  recover 
costs  and  damages  to  the  extent  of  at  least  five  hundred 
poimds(&). 

[The  law  is  in  this  respect  so  benignly  and  liberally 
construed  for  the  benefit  of  the  subject,  that,  though  triMin 

(x)  It  is  said  that  exile  was  first  berland  and  Northumberland.     (2 

introduced  as  a  punishment  by  the  Woodd.  498.) 

legislature  in  the  thirty-ninth  year  (y)    Convicts    are    still    in   like 

of  Eliz.,  when  a  statute  enacted,  manner  sometimes  conveyed  to  parts 

that  "  such  rogues  as  were  dangerous  beyond  the  seas,  under  that  sentence 

to  the   inferior  people   should    be  of  penal  servitude  which    is  now 

banished  the  realm  ;"  (39  Elii.  e.  4 ;  substituted  for  sentence  of  transport 

see  Bar.  Ant.  Stat.  269 ;)  and  that  tation.    See   20  &   21  Vict.  c.  3 ; 

the  first  sutute  in  which  the  word  22  Vict  c.  25. 

"transportation"  is  used  is  the  18  (s)  C.  29. 

Car.  2,  c.  8,  which  gives  a  power  to  (a)  See  Gen.  Index,  in  tit.  **  Pra- 

the  judges  at  their  discretion  either  wmnireJ* 

to  execute,  or  transport  to  America  (6)  As  to  the  writ  of  Aaftrat  eof^M, 

for  life,  the  Moss-troopers  of  Cum-  see  further,  bk.  v.  c.  xii. 
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[the  realm  the  king  may  command  the  attendance  and 
Bcrvice  of  aU  hiB  liegemen,  yet  he  cannot  send  any  man 
out  of  the  realm^  eyen  upon  the  public  service;  excepting 
sailors  and  soldiers,  the  nature  of  whose  emfdoyment 
necessarily  implies  an  exception:  he  cannot  eyen  con- 
stitute a  man  lord  deputy  or  lieutenant  of  Ireland  against 
his  win,  nor  make  him  a  foreign  ambas6ador(c>  For  this 
might,  in  reality,  be  no  more  than  h(»iourable  exile.] 

What  has  been  hitherto  said  aa  the  subject  of  personal 
liberty,  refers,  it  will  be  observed,  chiefly  to  its  illegal  re- 
straint by  the  authority  of  goyemment*  When  imprison- 
ment is  illegally  inflicted  by  a  private  subject,  relief  may, 
in  the  same  manner,  be  had  by  hcAeas  corpus:  andredress 
may  also  be  obtained  by  action^  or  the  offender  may  be 
punished  upon  indictment.  But  the  consideration  of  these 
methods,  and  the  fiirth^  discussion  of  the  mode  of  pro- 
ceeding upon  habeoi  corpus,  more  pr(^)erly  belong  to 
our  divisions  of  civil  injuries  and  of  crimes.  They  are 
glanced  at,  in  this  place,  only  in  illustration  of  the  im- 
portance attached  by  the  law  to  the  right  of  personal 
liberty. 

In  connection  with  the  rights  of  personal  liberty  and 
security,  which  we  have  been  considering  in  this  Book, 
is  the  right  of  the  subject  to  carry  arms  proper  for  his  de- 
fence. [This  is  declared  by  the  statute  1  W.  &  M.  st.  2, 
c  2;  and  is  indeed  a  public  allowance,  under  due  restric- 
tions, of  the  natural  right  of  resistance  and  self-preserva- 
tion, when  the  sanction  of  society  and  laws  are  found 
insufficient  to  restrain  the  violence  of  oppression.]  There 
is  an  antient  enactment,  however,  against  going  armed 
under  such  circumstances  as  may  tend  to  terrify  the 
people,  or  indicate  an  intention  of  disturbing  the  public 
peace  (<2);   and,  by  a  modem  statute,  the  training  of 


(c)  3  Inst.  46.  (d)  2  Edw.  8,  c.  8;  vide  Hawk. 

bk.  1,  c.  68,  Bs.  9, 10. 
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persons,  without  lawful  authority,  to  the  use  of  arms  is 
prohibited;  and  any  justice  of  the  peace  is  authorized  to 
disperse  such  assemblies  of  persons  as  he  may  find  en- 
gaged in  that  occupation,  and  to  arrest  any  of  the  persons 
present  (tf). 

(«)  60  Geo.  8  &  1  Geo.  4,  c.  1.   As       Volunteer  Wfie  Corps  are  trained,  see 
to  the  authority  under  which  the      Index  to  vol.  iL<«<t<. ''Volunteers." 
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OF  RIGHTS  OF   PROPERTY. 


INTRODUCTION. 

OF  PROPERTY  IN  GENERAL. 

The  rights  of  property  consist  in  a  man's  free  use>  enjoy- 
ment)  and  disposal,  according  to  the  laws  of  the  conunu- 
nity,  of  all  his  acquisitions  in  the  external  things  around 
him.  It  may  be  desirable  to  premise  a  few  observations 
on  the  nature  and  origin  of  these  rights,  before  we  proceed 
to  distribute  and  consider  their  several  objects. 

The  rights  in  question,  though  we  speak  of  them  in  the 
plural,  in  regard  to  the  different  objects  over  which  a  man 
may  have  ownership,  and  the  different  modifications  of  that 
ownership,  are  yet  capable  of  being  reduced,  and  for  the 
purpose  of  abstract  discussion  are  usually  reduced,  to  one 
general  head— the  right  of  property,  or  the  principle  by 
which  one  man  claims  and  exercises  a  sole  and  despotic 
dominion  over  the  external  things  of  the  world,  in  total 
exclusion  of  all  other  individuals  in  the  universe.  How- 
ever generally  recognized  that  right  may  be,  there  are 
very  few  that  will  give  themselves  the  trouble  to  consider 
its  origin  and  foundation.  [Pleased  as  we  are  with  the 
possession,  we  seem  a&aid  to  look  back  to  the  means  by 
which  it  was  acquired,  as  if  fearful  of  some  defect  in  our 
title ;  or  at  best  we  rest  satisfied  with  the  decision  of  the 
laws  in  our  fiivour,  without  examining  the  reason  or  au- 
thority upon  which  those  laws  have  been  built  (a).  We 
think  it  enough  that  our  title  ia  derived  by  the  grant  of 
the  former  proprietor,  by  descent  firom  our  ancestors,  or 

(a)  Bl.  Com.  yoL  ii.  p.  2. 
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[by  the  last  will  and  testament  of  the  dying  owner :  not 
caring  to  reflect  that  (accurately  and  strictly  speaking) 
there  is  no  foundation  in  nature  or  in  natural  law,  why  a 
set  of  words  upon  parchment  should  convey  the  dominion 
of  land ;  why  the  son  should  have  a  right  to  exclude  his 
feUow-creatures  from  a  determinate  spot  of  ground,  be- 
cause his  &ther  had  done  so  before  him ;  or  why  the 
occupier  of  a  particular  field,  or  of  a  jewel,  when  lying  on 
his  deathbed,  and  no  longer  able  to  maintain  possession, 
should  be  entitled  to  tell  the  rest  of  the  world  which  of 
them  should  enjoy  it  after  him.  These  inquiries,  it  must 
be  owned,  would  be  useless  and  even  troublesome  in  com- 
mon life.  It  is  well  if  the  mass  of  mankind  will  obey  the 
laws  when  made,  without  scrutinizing  too  nicely  into  the 
reasons  of  making  them.  But,  when  law  is  to  be  consi- 
dered not  only  as  a  matter  of  practice,  but  also  as  a  rational 
science,  it  cannot  be  improper  or  useless  to  examine  more 
deeply  the  rudimenta  and  grounds  of  these  poritive  con- 
stitutions  of  society. 

In  the  beginning  of  the  world,  as  we  are  informed  by 
holy  writ,  the  all-bountiful  Creator  gave  to  man  "  dominion 
over  all  the  earth ;  and  over  the  fish  of  the  sea,  and  over 
the  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
upon  the  earth  (ft).'']  Hence  [the  earth,  and  aU  things 
therein,  are  the  general  property  of  all  mankind,  exclusive 
of  other  beings,  firom  the  immediate  gift  of  the  Creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
reasonable  to  suppose  that  all  was  in  common  among 
them,  and  that  every  one  took  fix)m  the  public  stock,  to 
his  own  use,  such  things  as  his  immediate  necessities 
required. 

These  general  notions  of  property  were  then  sufficient 
to  answer  all  the  purposes  of  human  life ;  and  might  per- 
haps still  have  answered  them,  had  it  been  possible  for 
mankind  to  have  remained  in  a  state  of  primeval  sim- 
plicity :  as  may  be  collected  fix)m  the  manners  of  many 

(6)  Genesis,  L  28. 
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[American  nations  when  first  discovered  by  the  Europeans ; 
and  finom  the  antient  method  of  living  among  the  first 
Europeans  themselves,  if  we  may  credit  either  the  memo- 
rials of  them  preserved  in  the  golden  age  of  the  poets,  or 
the  uniform  accounts  given  by  historians  of  those  times, 
wherein  "  erant  omnia  cammunia  et  indivisa  omnibus^  veluH 
wnwn  cunctis  patrimanium  e88et{c).**  Not  that  this  com- 
munion of  goods  seems  ever  to  have  been  applicable,  even 
in  the  earliest  ages,  to  ought  but  the  substance  of  the 
thing ;  nor  could  it  be  extended  to  the  use  of  it.  For,  by 
the  law  of  nature  and  reason,  he,  who  first  began  to  use 
it,  acquired  therein  a  kind  of  transient  property,  that  lasted 
so  long  as  he  was  using  it,  and  no  longer (c2);  or,  to  speak 
with  greater  precision,  the  right  of  possession  continued 
for  the  same  time  only  that  the  act  of  possession  lasted. 
Thus  the  ground  was  in  common,  and  no  part  of  it  was 
the  permanent  property  of  any  man  in  particular;  yet 
whoever  was  in  the  occupation  of  any  determined  spot  of 
it — ^for  rest,  for  shade,  or  the  like — acquired  for  the  time 
a  sort  of  ownership,  fix>m  which  it  would  have  been  unjust, 
and  contrary  to  the  law  of  nature,  to  have  driven  him  by 
force :  but  the  instant  that  he  quitted  the  use  or  occupa- 
tion of  it,  another  might  seize  it  without  injustice.  Thus 
also  a  vine  or  other  tree  might  be  said  to  be  in  common, 
as  all  men  were  equally  entitled  to  its  produce;  and  yet 
any  private  individual  might  gain  the  sole  property  of  the 
firuit  which  he  had  gathered  for  his  own  repast.  A  doc- 
trine well  illustrated  by  Cicero,  who  compares  the  world 
to  a  great  theatre,  which  is  common  to  the  public,  and 
yet  the  place  which  any  man  has  taken  is,  for  the  time, 
his  own  (tf). 

But  when  mankind  increased  in  number,  craft,  and  am- 
bition, it  became  necessaiy  to  entertain  conceptions  of 
more  permanent  dominion,  and  to  appropriate  to  indivi- 

(c)  Jugtin,  1.  48,  c.  1.  commitfie  Htf  rede  iamen  did  potett^ 

(J)  Barbeyr.  Puff.  1.  4,  c.  4.  ^us  etse  eum  locum  quern  quitque  oe- 

(e)  *<  Quemadmodum  theatrum^  cum      cuparUJ^-^De  Fin.  I  S,  c.  20. 
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[duals  not  the  immediate  use  only^  but  the  rery  substance 
of  the  thing  to  be  used.  Otherwise  innumerable  tumults 
must  have  arisen,  and  the  good  order  of  the  world  been 
oontdnually  broken  and  disturbed,  while  a  variety  of  per- 
sons were  striving  who  should  get  the  first  occupation  of 
the  same  thing,  or  disputing  which  of  them  had  actually 
gained  it.  As  human  life  also  grew  more  and  more  re- 
fined, abundance  of  conveniences  were  devised  to  render 
it  more  easy,  commodious  and  agreeable ;  as  habitations 
for  shelter  and  safety,  and  raiment  for  warmth  and  de- 
cency. But  no  man  would  be  at  the  trouble  to  provide 
either,  so  long  as  he  had  only  an  usufiructuary  property 
in  them,  which  was  to  cease  the  instant  that  he  quitted 
possession ;  —if,  as  soon  as  he  walked  out  of  his  tent,  or 
pulled  off  his  garment,  the  next  stranger  who  came  by 
would  have  a  right  to  inhabit  the  one,  and  to  wear  the 
other.  In  the  case  of  habitations  in  particular,  it  was 
natural  to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of 
permanent  property  in  their  dwellings,  especially  for  the 
protection  of  their  young ;  that  the  birds  of  the  air  had 
nests,  and  the  beasts  of  the  field  had  caverns,  the  invasion 
of  which  they  esteemed  a  very  flagrant  injustice,  and  would 
sacrifice  their  hves  to  preserve  them.  Hence  a  property 
was  soon  estabUshed  in  every  man's  house  and  homestall ; 
which  aeemto  have  been  originaUy  mere  temporary  hute 
or  moveable  cabins,  suited  to  the  design  of  Providence 
fi>r  more  speedily  peopling  the  earth,  and  suited  to  the 
wandering  life  of  their  owners,  before  any  extensive  pro- 
perty in  the  soil  or  ground  was  established.  And  there 
can  be  no  doubt,  but  that  moveables'of  every  kind  became 
sooner  appropriated  than  the  permanent  substantial  soil ; 
partly  because  they  were  more  susceptible  of  a  long  occu- 
pancy, which  might  be  continued  for  months  together 
without  any  sensible  interruption,  and  at  length  by  usage 
ripen  into  an  established  right ;  but  principally  because 
few  of  them  could  be  fit  for  use  till  improved  and  melio- 
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[rated  by  the  bodily  labour  of  the  occupant]  ;  which  bodily 
labour^  bestowed  upon  any  subject  which  before  lay  in 
common  to  all  men.  is  universally  allowed  to  strenccthen, 
very  materiaUy.  the  title  tl«.t  mie  occupancy  giveTS  an 
exclusive  property  therein. 

[The  article  of  food  was  a  more  immediate  caU,  and 
therefore  a  more  early  consideration.  Such  as  were  not 
contented  with  the  spontaneous  product  of  the  earthy 
sought  for  more  solid  refreshment  in  the  flesh  of  beasts^ 
which  they  obtained  by  hunting.  But  the  frequent  dis- 
appointments,  incident  to  that  method  of  provision^  in- 
duced them  to  gather  together  such  animals  as  were  of  a 
more  tame  and  sequacious  nature  ;  and  to  establish  a  per- 
manent property  in  their  flocks  and  herds,  in  order  to 
BUBtain  themselves  in  a  less  precarious  manner,  partly  by 
the  milk  of  the  dams,  and  partly  by  the  flesh  of  the 
young.  The  support  of  these  their  cattle  made  the  article 
of  water  also  a  very  important  point.  And  therefore  the 
Book  of  Genesis  (the  most  venerable  monument  of  anti- 
quity, considered  merely  with  a  view  to  history)  wiU 
furnish  us  with  frequent  instances  of  violent  contentions 
concerning  wells;  the  exclusive  property  of  which  appears 
to  have  been  estabUshed  in  the  first  digger  or  occupant, 
even  in  such  places  where  the  ground  and  herbage  re- 
mained yet  in  common.  Thus  we  find  Abraham,  who 
was  but  a  sojourner,  asserting  his  right  to  a  well  in  the 
country  of  Abimelech,  and  exacting  an  oath  for  his  secu- 
rity, "because  he  had  digged  that  well  (/)."  And  Isaac, 
about  ninety  years  afterwards,  reclaimed  i:his  his  Other's 
property ;  and,  after  much  contention  with  the  Philistines, 
was  suffered  to  enjoy  it  in  peace  {g). 

AU  this  time  the  soil  and  pasture  of  the  earth  remained 
still  in  common  as  before,  and  open  to  every  occupant ; 
except  perhaps  in  the  neighbourhood  of  towns,  where  the 
necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more 

(/)  Genesis,  xxi.  30.  (g)  Genesis,  xxtL  16, 18,  &c. 
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[readily  complied  with.  Otherwise,  when  the  multitude  of 
men  and  cattle  had  consumed  every  convenience  on  one 
spot  of  ground,  it  was  deemed  a  natural  right  to  seize 
upon  and  occupy  such  other  lands  as  would  more  easily 
supply  their  necessities*  This  practice  is  still  retained 
among  the  wild  and  uncultivated  nations  that  have  never 
been  formed  into  civil  states,  like  the  Tartars  and  others 
in  the  east ;  where  the  climate  itself^  and  the  boundless 
extent  of  their  territory,  conspire  to  retain  them  still  in 
the  same  savage  state  of  vagrant  liberty,  which  was  uni- 
versal in  the  earliest  ages;  and  which,  Tacitus  informs  us, 
continued  among  the  Germans  till  the  decline  of  the 
Roman  Empire  (A).  We  have  also  a  striking  example 
of  the  same  kind  in  the  history  of  Abraham  and  his 
nephew  Lot(t).  Wh^i  their  joint  substance  became  so 
great,  that  pasture  and  other  conveniences  grew  scarce,  the 
natural  consequence  was,  that  a  strife  arose  between  their 
servants ;  so  that  it  was  no  longer  practicable  to  dwell 
together.  This  contention  Abraham  thus  endeavoured 
to  compose :  '^  Let  there  be  no  strife,  I  pray  thee,  between 
'^  thee  and  me.  Is  not  the  whole  land  before  thee  ?  Se- 
*'  porate  thyself,  I  pray  thee,  from  me.  If  thou  wilt  take 
"  the  left  hand,  then  I  will  go  to  the  right ;  or  if  thou 
**  depart  to  the  right  hand,  then  I  will  go  to  the  left." 
This  plaLoly  implies  on  acknowledged  right  in  either,  to 
occupy  whatever  ground  he  pleased,  that  was  not  pre- 
occupied by  other  tribes.  ^^  And  Lot  lifted  up  his  eyes, 
'  and  beheld  all  the  plain  of  Jordan,  that  it  was  well 
'  watered  everywhere,  even  as  the  garden  of  the  Lord. 
^  Then  Lot  chose  him  all  the  plain  of  Jordan,  and  jour- 
^  neyed  east;  and  Abraham  dwelt  in  ihe  land  of 
'  Canaan." 

Upon  the  same  principle  was  founded  the  right  of  mi- 
gration, or  sending  colonies  to  find  out  new  habitations, 
when  the  mother  country  was  overcharged  with  inhabit- 

(A)  "Coluni  diicreti  tt  dherti;  utfoni,ut  eampui,  ut  nemtu,  plaeuit" — 
De  Mor.  Qer.  1S«  (i)  GenesiSy  c.  xiii. 

VOL.  I.  M 
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[ontB  which  was  practused  as  well  by  the  Phoenidans  and 
Greeks,  as  the  GennanSy  Scythians,  and  other  northern 
people.  And,  so  long  as  it  was  confined  to  the  stocking 
and  cultiTation  of  desert  uninhabited  countries,  it  kept 
strictly  within  the  limits  of  the  law  of  nature.  But  how 
fiur  the  seizing  on  countries  ahready  peopled,  and  driving 
out  or  massacring  the  innocent  and  defenceless  natives, 
merely  because  they  differed  &om  their  invaders  in  lan- 
guage, in  religion,  in  customs,  in  government,  or  in 
colour;  how  fiir  such  a  conduct  was  consonant  to  nature, 
to  reason,  or  to  Christianity,  deserved  well  to  be  considered 
by  those  who  have  rendered  their  names  immortal  by  thus 
civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily 
became  more  difficult  to  find  out  new  spots  to  inhabit, 
without  encroaching  upon  former  occupants ;  and  by  con- 
stantly occupying  the  same  individual  spot,  the  firuits  of 
the  earth  were  consumed,  and  its  epontaneous  produce 
destroyed,  without  any  provision  for  a  future  supply  or 
succession*  It  therefore  became  necessary  to  pursue  some 
regular  method  of  providing  a  constant  subsistence ;  and 
this  necessity  produced,  or  at  least  promoted  and  encou- 
raged, the  art  of  agriculture.  And  the  art  of  agriculture, 
by  a  regular  connection  and  consequence,  introduced  and 
established  the  idea  of  a  more  permanent  property  in  the 
soil,  than  had  hitherto  been  received  and  adopted.  It  was 
clear  that  the  earth  would  not  produce  her  finiits  in  suffi- 
cient quantities  without  the  assistance  of  tillage ;  but  who 
would  be  at  the  pains  of  tilling  it,  if  another  might  watch 
an  opportunity  to  seize  upon  and  enjoy  the  product  of  his 
industry,  art,  and  labour  ?  Had  not,  therefore,  a  separate 
property  in  lands  as  well  as  moveables  been  vested  in  some 
individuals,  the  world  must  have  continued  a  forest,  and 
men  have  been  mere  animals  of  prey ;  which,  according  to 
some  philosophers,  is  the  genuine  state  of  nature.  Where- 
as now  (so  graciously  has  Providence  interwoven  our  duty 
and  our  happiness  together)  the  result  of  this  very  neces- 
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[sity  has  been  the  ennobling  of  the  human  species^  by 
giving  it  opportunities  of  improving  its  rational  ^culties^ 
as  well  as  of  exerting  its  natural.  Necessity  begat  pro- 
perty ;  and  in  order  to  ensure  that  property^  recourse  was 
had  to  civil  society,  which  brought  along  with  it  a  long 
train  of  inseparable  concomitants;  states,  governments, 
laws,  punishments,  and  the  public  exercise  of  religious 
duties.  Thus  connected  together  it  was  found  that  a 
part  only  of  society  was  sufficient  to  provide,  by  their 
manual  labour,  for  the  necessary  subsistence  of  all ;  and 
leisure  was  given  to  others  to  cultivate  the  human  mind, 
to  invent  useful  arts,  and  to  lay  the  foundations  of  science.] 
Upon  the  question  therefore  how  property  came  to  be 
established,  [or  what  it  is  that  gave  man  an  exclusive  right 
to  retain  in  a  permanent  manner  that  specific  land,]  or 
moveable,  [which  before  belonged  generally  to  every  body, 
but  particularly  to  nobody,] — it  seems  on  the  whole  that 
property  had  its  original  foundation  in  occupancy,  but 
that  it  was  confirmed  and  strengthened  by  such  labour  as 
was  bestowed  upon  the  subject  matter,— as  where  land 
once  discovered  and  taken  possession  of  was  improved  by 
agriculture,  or  where  vegetable  or  mineral  productions 
once  found  were  rendered  more  valuable  by  manufiicturing 
processes.  [There  is,  indeed,  some  difference  among  the 
writers  on  natural  law,  concerning  the  reason  why  occu- 
pancy should  convey  this  right,  and  invest  one  with  this 
absolute  property :  Grotius  and  Puffendorf  msisting  that 
this  right  of  occupancy  is  founded  on  a  tacit  and  implied 
assent  of  all  mankind,  that  the  first  occupant  should  be- 
come the  owner;  and  Barbeyrac,  Titius,  Locke,  and 
others,  holding  that  there  is  no  such  implied  assent, 
neither  is  it  necessary  that  there  should  be ;  for  that  the 
very  act  of  occupancy,  alone,  being  a  degree  of  bodily 
labour,  is  firom  a  principle  of  natural  justice,  without  any 
consent  or  compact,  sufficient  of  itself  to  gain  a  title.  A 
dispute  that  savours  too  much  of  nice  and  scholastic  re- 
finement.    However,  both  sides  agree  in  this,  that  occu- 

m2 
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[pancy  is  the  thing  by  which  the  title  was  in  fact  originally 
gained ;  every  man  seizing  to  his  own  continued  use  such 
spots  of  ground]  or  such  moveables  [as  he  found  most 
agreeable  to  his  own  convenience^  provided  he  found  them 
unoccupied  by  any  one  else. 

Property,  both  in  lands  and  moveables,  being  thus  ori- 
ginally acquired  by  the  first  taker— which  taking  amounts 
to  a  declaration  that  he  intends  to  appropriate  the  thing 
to  his  own  use — ^it  remains  in  him  by  the  principles  of 
universal  law,  till  such  times  as  he  does  some  other  act 
which  shows  an  intention  to  abandon  it ;  for  then  it  be- 
comes, naturally  speaking,  publici  juris  once  more,  and  is 
liable  to  be  again  appropriated  by  the  next  occupant.  So 
if  one  is  possessed  of  a  jewel,  and  casts  it  into  the  sea  or  a 
public  highway,  this  is  such  an  express  dereliction,  that  a 
property  will  be  vested  in  the  first  fortunate  finder  that 
will  seize  it  to  his  own  use.  But  if  he  hides  it  privately 
in  the  earth  or  other  secret  place,  and  it  is  discovered,  the 
finder  acquires  no  property  therein ;  for  the  owner  hath 
not  by  this  act  declared  any  intention  to  abandon  it,  but 
rather  the  contrary;  and  if  he  loses  or  drops  it  by  acci- 
dent, it  cannot  be  collected  from  thence  that  he  designed 
to  quit  the  possession ;  and  therefore  in  such  a  case  the 
property  still  remains  in  the  loser,  who  may  claim  it  again 
of  the  finder.] 

In  this  manner,  then,  both  lands  and  moveables  became 
everywhere  permanently  appropriated.  [However,  there 
are  some  few  things  which,  notwithstanding,  the  general 
introduction  and  continuance  of  property,  must  still  un- 
avoidably remain  in  common,  being  such  wherein  nothing 
but  an  usufi:iictuary  property  is  capable  of  being  had ;  and 
therefore  they  still  belong  to  the  first  occupant,  during  the 
time  he  holds  possession  of  them,  and  no  longer.  Such 
among  others  are  the  elements  of  light,  air,  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his 
gardens,  his  mills,  and  other  conveniences :  and  such  also 
are  the  generality  of  those  animals  which  are  said  to  be 
fer€B  naturtSf  or  of  a  wild  and  untameablc  disposition. 
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[wliicli  any  man  may  seize  upon  and  keep  for  his  own  use 
or  pleasure.  All  these  things,  so  long  as  thej  remain  in 
possession,  erery  man  has  a  right  to  enjoy  without  dis- 
torbance;  but  if  onoe  they  escape  fixxm  his  custody,] 
though  without  his  yoluntary  abandonment,  it  naturally 
follows  that  [they  return  to  the  common  stock,  and  any 
man  else  has  an  equal  right  to  seize  and  enjoy  them  after- 
wards.] 

The  doctrine  of  ownership  once  established,  soon  drew 
after  it  that  of  transfer.  [It  was  found,  that  what  became 
inoonrenient  or  useless  to  one  man,  was  highly  convenient 
and  useful  to  another;  who  was  ready  to  give  in  exchange 
for  it  some  equivalent  that  was  equally  desirable  to  the 
former  proprietor.  Thus  mutual  convenience  introduced 
commercial  traffic,  and  the  reciprocal  transfer  of  property 
by  sale,  grant,  or  conveyance:  which  may  be  considered 
either  as  a  continuance  of  the  original  possession  which  the 
first  occupant  had;  or  as  an  abandoning  of  the  thing  by 
the  present  owner,  and  an  immediate  successive  occupancy 
of  the  same  by  the  new  proprietor.  The  voluntary  dere- 
liction of  the  owner,  and  delivering  the  possession  to 
another  individual,  amount  to  a  transfer  of  the  property; 
the  proprietor  declaring  his  intention  no  longer  to  occupy 
the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the 
other  light,  if  I  agree  to  part  with  an  acre  of  my  land  to 
Titius,  the  deed  of  conveyance  is  an  evidence  of  my  in- 
tending to  abandon  the  property:  and  Titius,  being  the 
only  or  first  man  acquainted  with  such  my  intention, 
immediately  steps  in  and  seizes  the  vacant  possession: 
thus  the  consent  expressed  by  the  conveyance  gives  Titius 
a  good  right  against  me;  and  possession,  or  occupancy, 
confirms  that  right  against  aU  the  world  besides.] 

If  all  property  ceased  upon  death,  it  would  follow  that 
[by  the  principles  before  established,  the  next  immediate 
occupant  would  acquire  a  right  in  all  that  the  deceased 
possessed.     But  as,  under  civilized  governments,  which 
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[are  calculated  for  the  peace  of  mankind,  such  a  constitution 
would  be  productive  of  endless  disturbances,  the  universal 
law  of  almost  every  nation  (which  is  a  kind  of  secondary 
law  of  nature)  has  either  given  the  dying  person  a  power 
of  continuing  his  property,  by  disposing  of  his  possessions 
by  will;  or,  in  case  he  neglects  to  dispose  of  it,  or  is  not 
permitted  to  make  any  disposition  at  all,  the  municipal 
law  of  the  coimtry  then  steps  in,  and  declares  who  shall 
be  the  successor,  representative,  or  heir  of  the  deceased; 
that  is,  who  alone  shall  have  a  right  to  enter  upon  this 
vacant  possession,  in  order  to  avoid  that  con&sion  which 
its  becoming  again  common  would  occasion  (t).  Andfiur- 
ther,  in  case  no  testament  be  permitted  by  the  law,  ornone 
be  made,  and  no  heir  can  be  found  so  qualified  as  the  law 
requires,  stiU,  to  prevent  the  robust  title  of  occupancy  from 
again  taking  place,  the  doctrine  of  escheats  (k)  is  adopted 
in  almost  every  country;  whereby  the  sovereign  of  the 
state,  and  those  who  claim  under  his  authority,  are  the 
ultimate  heirs,  and  succeed  to  those  inheritances  to  which 
no  other  title  can  be  formed.] 

As  to  the  right,  however,  of  the  children  or  nearest  re- 
lations of  the  deceased  to  inherit,  which  was  allowed  much 
earlier  than  that  of  devising  by  testament,  its  origin  is, 
perhaps,  to  be  traced  to  a  higher  source  than  the  mere  in- 
stitutions of  civil  society.  There  is  a  general  and  intuitive 
feeling  that  it  has  nature  on  its  side;  and  there  seems  in 
truth  good  reason  to  refer  it  to  the  same  natural  title  of 
occupancy  on  which  the  right  of  property  itself  is  found- 
ed([).      No  doubt  its  merits,  as  a  civil  institution,  are 

(I)  It  is  principally  to  prevent  any  nion  that  the  right  of  inheritance  is 

vacancy  of  possession  that  the  civil  not  a  natural  but  a  political  right 

law  considers  father  and  son  as  one  (Bl.  Com.  vol.  ii.  p.  11);  observing 

person ;  so  that,  upon  the  death  of  that  we  often  mistake  for  nature 

either,  the  inheritance  does  not  so  what  is  established  by  custom.    Yet 

properly  descend,  as  continue  in  the  he  proceeds  to  remark,  **  that  the 

hands  of  the  survivor.    Ff.  28,  2, 1 1.  children  are  generally  the  first  occu- 

(4r)  As  to  escheats,  vide  post.  c.  panu,*'  and  the  title  by  occupancy 

12.  is,  according  to  his  own  doctrine,  a 

(/)  Blackstonc  expresses  an  opi-  natural  one. 
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sucli  as  might  be  sufficient  in  themselves  to  have  recom- 
mended it  for  the  adoption  of  a  wise  legislature;  for  [the 
transmission  of  one's  possessions  to  posterity  has  an  eyident 
tendency  to  make  a  man  a  good  citizen  and  a  useful  mem- 
ber of  society;  it  sets  the  passions  on  the  side  of  duty,  and 
prompts  a  man  to  deserve  well  of  the  public,  when  he  is 
sure  that  the  reward  of  his  services  wUl  not  die  with  him- 
self, but  be  transmitted  to  those  with  whom  he  is  connected 
by  the  dearest  and  most  tender  afiections.  Yet,  reasonable 
as  this  foundation  of  the  right  of  inheritance  may  seem,  it 
is  probable  that  its  immediate  original  arose  not  fiom 
speculations  altogether  so  delicate  and  refined.  A  man's 
children  or  nearest  relations  are  usually  about  him  on  his 
death-bed,  and  are  the  earUest  witnesses  of  his  decease. 
They  become  therefore  generally  the  next  immediate  occu- 
pants, tin  at  length  in  process  of  time  this  frequent  usage 
ripened  into  general  law.  And  therefore,  also,  in  the  earliest 
ages,  on  fiulure  of  children,  a  man's  servants  bom  under 
his  roof  were  allowed  to  be  his  heirs,  bring  immediately  on 
the  spot  when  he  died.  For  we  find  the  old  patriarch 
Abraham  expressly  declaring,  that  ^' since  God  had  given 
**  him  no  seed,  his  steward  Eliezer,  one  bom  in  his  house, 
"  was  his  heir(iw)." 

While  property  continued  only  for  life,  testaments  were 
useless  and  unknown:  and  when  it  became  inheritable,  the 
inheritance  was  long  indefeasible,  and  the  children  or  heirs 
at  law  were  incapable  of  exclusion  by  wiQ :  till  at  length 
it  was  found  that  so  strict  a  rule  of  inheritance  made  heirs 
disobedient  and  headstrong,  defirauded  creditors  of  their 
just  debts,  and  prevented  many  provident  fisithers  fix)m 
dividing  or  charging  their  estates  as  the  exigencies  of  their 
fiunihes  required.  This  introduced  pretty  generally  the 
right  of  disposing  of  one's  property,  or  a  part  of  it,  by 
testament ;  that  is,  by  written  or  oral  instructions  properly 
witnessed  and  authenticated,  according  to  the  pleastire  of 
the  deceased,  which  we  therefore  emphatically  style  his 

(m)  Oen.  XT.  8. 
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[will.  This  was  established  in  some  countries  much  later 
than  in  others.]  With  us  in  England,  as  the  law  stood  in 
the  reign  of  Henry  the  second,  [a  man  oould  only  dispose 
of  one-third  of  his  moyeaUes  to  the  exclusion  of  his  wife 
and  children,]  a  restriction,  however,  long  since  &llen  out 
of  use;  and  though  lands  were  fuUj  devisable  before  the 
Conquest,  yet  except  by  the  special  custom  of  particular 
places,  they  oould  not  be  devised  after  the  Conquest 
for  any  greater  estete  than  a  term  of  years,  [tiU  the  reign 
of  Henry  the  eighth;  and  then  only  of  a  certain  portion: 
and  it  was  not  till  after  the  Restoration  that  the  power  of 
devising  real  property  became  so  universal  as  at  pre- 
sent (n).] 

Wills  and  testaments  are  obviously  in  their  nature  of 
date  posterior  to  the  formation  of  civil  society,  and  must 
be  considered  as  the  mere  creatures  of  the  municipal  law; 
by  which  also  it  is  clear  that  the  particular  modifications 
of  the  law  of  inheritance  and  succession  are  alone  regu- 
lated. Accordingly  we  find  that  [every  distinct  country 
has  different  ceremonies  and  requisites  to  make  a  testa- 
ment completely  valid :  neither  does  anything  vary  more 
than  the  right  of  inheritance  imder  different  national  esta- 
blishments. In  England  particularly,  this  diversity  is  car- 
ried to  such  a  length,  as  if  it  had  been  meant  to  point  out 
the  power  of  the  laws  in  regulating  the  succession  to  pro- 
perty, and  how  fiitile  every  claim  must  be  that  has  not  its 
foundation  in  the  positive  rules  of  the  state.  In  general 
only  the  eldest  son,  in  some  places  only  the  youngest,  in 
others  all  the  sons  together,  have  a  right  to  succeed  to  the 
inheritance :  in  real  estates  males  are  preferred  to  females, 
and  the  eldest  male  will  usually  exclude  the  rest;  in  the 
division  of  personal  estates,  the  females  of  equal  degree 
are  admitted  together  with  the  males,  and  no  right  of  pri- 
mogeniture is  allowed.] 

(fi)  This  was  in  consequence  of      Car.  2,  c.  24 ;  vide  post,  bk.  ii.  pt  i. 
the  conversion  of  tenure  in  chivalry      c.  2  and  c.  20. 
into  tenure  in  socage,  by  the  st*  12 
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Such  is  the  origm  that  we  are  disposed  to  assign  to  pro- 
perty itself^  and  to  the  power  of  transferring  or  transmitting 
property,  considered  in  the  abstract  However,  it  is  clear 
that  all  proprietory  rights,  as  we  now  find  them  established 
in  any  conntry,  rest  on  the  mmiicipal  law  as  their  immediate 
basis — ^being  indeed  some  of  those  civil  advantages,  in  ex- 
change for  which  every  individual  has  resigned  a  part  of 
his  natural  Uberty;  and,  like  those  relative  to  life  and 
limb,  they  have  always  been  guarded  by  the  laws  of  En^ 
land  with  peculiar  vigilance,  and  have  been  fi:equently 
recognized  in  distinct  and  emphatic  terms  by  the  legifr- 
lature.  Thus  [the  Grreat  Charter  (o)  has  declared,  that  no 
fireeman  shall  be  disseised  or  divested  of  his  freehold,  or  of 
his  liberties,  or  firee  customs,  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  by  a  variety  of 
antient  statutes  (p)  it  is  enacted,  that  no  man's  lands  or 
goods  shall  be  seized  into  the  king's  hands  against  the 
Gbeat  Charter  and  the  law  of  the  land ;  and  that  no  man 
shall  be  disinherited,  nor  put  out  of  his  finnchise  or  fi^ee- 
hold,  unless  he  be  duly  brought  to  answer  and  be  fore- 
judged by  course  of  law ;  and  if  anything  be  done  to  the 
contrary,  it  shall  be  redressed  and  holden  for  none.] 

Even  for  the  general  good  of  the  whole  community,  no 
unnecessary  violation  of  the  rights  of  property  is,  in  any 
instance,  allowed  by  our  law.  If  a  new  road,  for  example, 
is  to  be  made  through  the  grounds  of  a  private  person,  in 
a  case  where  it  would  be  extensively  beneficial  to  the 
public,  the  legislature  never  permits  itself  to  do  this  with- 
out consent  of  the  owner  of  the  land,  or  at  least  without 
securing  to  him  a  complete  indemnification.  In  vain  may 
it  be  urged  that  the  good  of  the  individual  ought  to  yield 
to  that  of  the  community.  The  true  principle  applicable 
to  all  such  cases  is  one  to  which  we  have  had  occasion 
already  to  refer,  and  which  is  constantly  borne  in  view 
by  the  English  law,  viz.  that  the  private  interest  of  the  in- 

(o)  C.  29.  (  p)  See  5  Edw.  8,  c.  9 ;  25  Ed w.  8, 

It.  6,  c.  4 ;  28  Edw.  8,  c  8. 
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di\4dual  is  never  to  be  sacrificed  to  a  greater  extent  than 
is  necessary  to  secure  a  public  object  of  adequate  im- 
portance (q).  [The  public,  therefore,  is  considered  in  all 
such  transactions  as  an  individual  treating  with  an  indi- 
vidual, for  an  exchange.  All  that  the  legislature  does  is 
to  oblige  the  owner  to  alienate  his  possession  for  a  reason- 
able price ;  and  even  this  is  an  exertion  of  power  which 
the  legislatiu*e  indulges  with  caution,  and  which  nothing 
but  the  legislature  can  perform  (r).] 

Nor  is  this  the  only  instance  in  which  the  law  of  the 
land  has  postponed  the  public  interest  to  the  sacred  and 
inviolable  rights  of  private  property.  [For  no  subject  of 
England  can  be  constrained  to  pay  any  aids  or  taxes,  even 
for  the  defence  of  the  realm  or  the  support  of  government, 
but  such  as  are  imposed  by  his  own  consent  or  that  of  his 
representatives  in  parliament.  By  the  statute  26  Edw.  I. 
(cc  5  and  6,)  it  is  provided,  that  the  king  shall  not  take 
any  aids  or  tasks  but  by  the  common  assent  of  the  realm. 
And  what  that  common  assent  is,  is  more  fiiUy  explained 
by  34  Edw.  I.  st.  4,  c.  1  (5),  which  enacts,  that  no  talliage 
or  aid  shall  be  taken  without  the  assent  of  the  archbishops, 
bishops,  earls,  barons,  knights,  burgesses,  and  other  free- 
men of  the  land ;  and  again  by  14  Edw.  III.  st.  2,  c.  1,  the 
prelates,  earls,  barons,  and  commons,  citizens,  burgesses, 
and  merchants,  shall  not  be  charged  to  make  any  aid,  if  it 
be  not  by  the  common  assent  of  the  great  men  and  com- 
mons in  parliament.  And  as  this  fundamental  law  had 
been  shamefiilly  evaded  under  many  succeeding  princes,  by 

{q)  Vide  sup.  p.  149.  {*)  See  however  tbe  introduction 

.    ,    „   .      to  the  Great  Charter  (edit.  Ozon.), 
(r)  See  8  fit  9  V.ct.  c.  18  Mled      ^^  ^„  ^^„ .  ,^^^.„  .^  j,  ^^^ 

«  The  L«i<U  CtauMB  ConwUdation      ^^  ^^  ^         ^^^^^  ^  ,^,„^^ 

Act,  1845"),  for  consohdatinff  into  j    j  \  j  ^     i. 

,  ,     '        .  .  ,  .  *on  eoneedendo,)  supposed  to  have 

one  act  the  provision.  u.ual  .n  act.  been  made  in  84  Edw.  1,  i.  in  reality 

authoriiing  the  tJciDg  of  land,  for  ^^^.      ^^^  ^^^  ,  ^  ^^  ^^^^ 

\  undertdung.  of  •  P»Mic   nature.  ^^„  .^^^  ^^^  ^^  ^^  ConirmoHo 

I  28  8c  24  Vict.  c.  106  (for  amending  ^^^    26  Edw.  1.  which   wa. 

the«me)«id22&28Vict.c69.  „rigi„jjy  p„bUdied  in  the  Norman 

••  '•  language. 
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[compulsory  loans^  and  beneyolences  extorted  without  a 
real  and  voluntary  consent^  it  was  made  an  article  in  the 
Petition  of  Bight,  3  Car..  I.,  that  no  man  shall  be  com- 
pelled to  yield  any  gift,  loan,  benevolence,  tax,  or  such 
like  charge,  without  common  consent  by  act  of  parliament. 
And,  lastly,  by  the  statute  1  WilL  &  Mary,  st  2,  c.  2,  it  is 
declared,  that  levying  money  for  or  to  the  use  of  the  Crown, 
by  pretence  of  prerogative,  without  grant  of  parliament,  or 
for  longer  time  or  in  other  manner  than  the  same  is  or 
shall  be  so  granted,  is  illegal.] 
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PART  I. 


OF  THINGS  REAL. 


The  subjects  of  dominion  or  property,  in  the  law  of  Eng- 
land,  are  things ,  as  contradistinguished  from  persons;  and 
things  are  distributed  into  two  kinds,  things  realy  and 
things  personal.  Things  real,  (otherwise  called  realty,) 
consist  of  things  substantial  and  immoveable,  and  of  the 
rights  and  profits  annexed  to  or  issuing  out  of  these. 

Things  personal,  (otherwise  called  personalty,)  consist  of 
goods,  money,  and  all  other  moveables,  and  of  such  rights 
and  profits  as  relate  to  moveables  (a). 

The  First  Part  of  the  present  Book  will  consequently 
relate  to  things  Beal,  and  the  Second  to  things  Personal 


(a)  Blackstone  Bays,  "  thing»  rtoL 
*'  are  luch  aa  are  permanent,  fixed 
"  and  immoveable,  which^cannot  be 
"  carried  out  of  their  place,  at  lands 
"  or  tenements — thing$  penonal  are 
"  goods,  money  and  all  other  moTe- 
'*  ables  which  may  attend  the  owner's 
**  person  wherever  he  thinks  proper 
"toga"  (2  Bl.  Com.  p.  16.)  It  has 
been  thought  expedient  to  deviate 
from  these  definitions,  which,  among 
other  objections  to  them,  appear 
to  be  too  limited,  as  referring  to 
things  of  a  substantial  or  solid  kind 
only,  without  embracing  incorporeal 
rights.  His  definition  of  things  per- 
sonal, however,  does  not  appear  to 


be  fairly  open  to  the  objection  that 
has  been  sometimes  made  to  it,  of  not 
being  extensive  enough  to  comprise 
dtatttU  real.  For  it  is  more  correct 
and  convenient  to  keep  separate  the 
idea  of  the  subjects  in  which  property 
may  be  acquired,  from  the  idea  of 
the  estate  or  interest  that  may  be  ac- 
quired in  these  subjects.  A  chattel 
real  is,  properly  speaking,  not  a 
thing  personal,  but  rather  a  particu- 
lar kind  of  estate  in  a  thing  real. 
It  is,  however,  for  many  purposes, 
properly  desigpnated  as  pertonal  m- 
taie.  This  is  a  matter  that  we  shall 
have  occasion  to  notice  more  fiilly 
hereafter. 
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CHAPTER  I. 

OF  THE  DIVISIONS  OF  THINGS  REAIi. 


Things  real  are  usuallj  said  to  consist  in  Iands>  tenements^ 
or  hereditaments.  [Land,  says  Sir  Edward  Coke  (a), 
comi»rehendeth  in  its  le^al  signification  any  ground,  soil, 
or  earth  whatsoever ;  as  arable,  meadows,  pastures,  woods, 
moors,  waters,  marshes,  fiirzes  and  heatL  It  legally  in- 
cludeth  also  all  castles,  houses,  and  other  buildings :  for 
they  consist,  saith  he,  of  two  things ;  land,  which  is  the 
foundation,  and  structure  thereupon :  so  that  if  I  conyey 
the  land  or  groimd,  the  structure  or  building  passeth  there- 
with. It  is  observable  that  water  is  here  mentioned  as  a 
species  of  land,  which  may  seem  as  a  kind  of  solecism ; 
but  such  is  the  language  of  the  law :  and  therefore  I  can- 
not bring  an  action  to  recover  possession  of  a  pool  or 
other  piece  of  water  by  the  name  of  water  only;  either 
by  calculating  its  capacity,  as  for  so  many  cubical  yards ; 
or  by  superficial  measure,  for  twenty  acres  of  water ;  or 
by  general  description,  as  for  a  pond,  a  water-course,  or  a 
rivulet :  but  I  must  bring  my  action  for  the  land  that  lies 
at  the  bottom,  and  must  call  it  twenty  acres  of  land  covered 
with  water  (ft).]  And  so  if  I  grant  a  certain  water,  though 
the  right  of  fishing  passes,  yet  the  soil  does  not  (c).  [For 
water  is  a  moveable  wandering  thing,  and  must  of  neces- 
aiiy  continue  common  by  the  law  of  nature ;  so  that  I  can 
only  haye  a  temponuy,  transient,  UBufractuaiy  property 
therein :   wherefore,  if  a  body  of  water  runs  out  of  my 

(«)  Co.  Litt  4  a ;  and  tee  Ewer  v.         (b)  Challoner  «.  Tbomai,  BrownL 
Hayden*  Cro.  Elia.  476;  Cooke  v.      142. 
Yatet,  4  Bing.  00.  (e)  Co.  Litt  4  b. 
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[pond  into  another  man's,  I  have  no  right  to  reclaim  it  {d). 
But  the  land  which  that  water  covers,  is  permanent,  fixed 
and  immoveable :  and  therefore  in  this  I  may  have  a  cer- 
tain substantial  property,  of  which  the  law  wiU  take  notice, 
and  not  of  the  other.  Land  hath  also,  in  its  legal  signifi- 
cation, an  indefinite  extent  upwards  as  well  as  downwards. 
Cujus  est  solum,  ejus  est  usque  ad  cesium^  is  the  maxim  of 
the  law,  upwards ;  therefore  no  man  may  erect  any  biiild- 
ing,  or  the  like,  to  overhang  another's  land:  and  down- 
wards, whatever  is  in  a  direct  line  between  the  sur&ce  of 
any  land  and  the  centre  of  the  earth,  belongs  in  general 
to  the  owner  of  the  stir&ce.  So  that  the  word  "  land " 
includes  not  only  the  fiwe  of  the  earth,  but  every  thing 
under  it  or  over  it  (c).  And  therefore  if  a  man  grants  all 
his  lands,  he  grants  thereby  all  his  mines  of  metal  and 
other  fossils,  his  woods,  his  waters,  and  his  houses,  as  well 
as  his  fields  and  meadows.  Not  but  the  particular  names 
of  the  things  are  equally  sufficient  to  pass  them  (/) ;  but 
the  capital  distinction  is  this,  that  by  the  name  of  a  mes- 
suage, toft,  croft,  or  the  like,  nothing  else  will  pass,  except 
what  fidls  with  the  utmost  propriety  under  the  term  made 
use  of;  but  by  the  name  of  land,  which  is  nomen  generalise 
simum,  every  thing  terrestrial  will  pass  (^).] 

The  word  [tenement  is  of  still  greater  extent,  and  though 
in  its  vulgar  acceptation  it  is  only  applied  to  houses  and 
other  buildings,  yet  in  its  original  proper  and  legal  sense, 


{d)  See  Race  v.  Ward,  4  EIL  &  Bl. 
702. 

(e)  Shep.  Touch.  90;  Raine  ▼. 
AlderaoD,  1  Arnold,  829. 

(/)  Blackstone  here  adds,  "ex- 
cept in  the  instance  of  water***  But 
it  would  seem  that  the  case  of  water 
cannot  properly  be  considered  as  an 
exception,  because  *' water"  is  not 
the  particular  name,  in  contempla- 
tion of  law,  of  the  thing  intended  to 
be  passed ;  vide  sup.  p.  178. 


(g)  Co.  Litt  4  a— 6  b.  This  word 
land  ia  used  in  a  still  larger  sense  in 
certain  statutes ;  as  in  8  &  4  Will.  4, 
c.  106,  (for  regulating  the  law  of  in- 
heritance,) where  it  is  provided,  that, 
so  far  as  the  enactments  of  that  sta- 
tute are  concerned,  "land"  shall 
comprise  every  interest,  real  or  per- 
sonal, capable  of  being  inherited, 
and  also  money  to  be  laid  out  in  the 
purchase  of  land,  &c.;  see  also  c. 
105,  the  act  for  regulating  the  law  of 
dower. 
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[it  signifies  every  thing  that  may  be  holden,']  that  is^  be  the 
subject  of  tenurey  of  which  we  shall  speak  at  large  in  the 
following  chapter.  In  ordinary  legal  intendment^  it  in- 
cludes not  only  land  (which  is  the  primary  subject  of 
tenure)  but  rents,  conamons^  and  several  other  rights  and 
interests  issuing  out  of,  or  concerning  land  (A). 

[But  an  hereditament^  says  Sir  Edward  Coke,  is  by 
much  the  largest  and  most  comprehensive  expression  (i) ; 
for  it  includes  not  only  lands  and  tenements,  but  whatso- 
ever may  be  inherited^  be  it  corporeal  or  incorporeal,  real, 
personal  or  mixed.  Thus  an  heir-loom,  or  implement  of 
furniture,  which  by  custom  descends  to  the  heir  together 
with  the  house,  is  neither  land  nor  tenements,  but  a  mere 
moveable :  yet,  being  inheritable,  is  comprised  under  the 
general  word  hereditament :  and  so  a  condition,  the  benefit 
of  which  may  descend  to  a  man  firom  his  ancestor,  is  also 
a  hereditament  (A).] 

It  is  under  the  larger  term  of  hereditaments,  though  it 
be  not  strictly  confined  to  things  real,  that  the  subjects  of 
real  property  have  been  usually  arranged;  and  to  this 
method  it  will  therefore  be  most  convenient  to  adhere. 
[Hereditaments,  then,  are  of  two  kinds,  corporeal  and  in- 
corporeal. Corporeal  consist  of  such  as  affect  the  senses, 
such  as  may  be  seen  and  handled  by  the  body ;  incorpo- 
real are  not  the  object  of  sensation,  can  neither  be  seen 
nor  handled,  are  creatures  of  the  mind,  and  exist  only  in 
contemplation.]  If  we  apply  the  word  hereditaments  to 
the  realty  only  (which  is  its  most  ordinary  use),  "  corpo- 
real" hereditaments  are  in  fiict  the  same  with  land^  of 
which  enough  has  been  said ;  "  incorporeal"  are  the  rights 
and  profits  annexed  to  or  issuing  out  of  land.  It  is  to 
corporeal  hereditaments,  that  our  attention  must  be  first 
directed ;  and  whatever  is  said  generally,  hereafter,  as  to 

(A)  Co.  Litt.  6  a,  20  a,  78  a;  and  AereJttofiieiif«,  see  also  Moore  v.  Denn, 

•ee  R.  V.  Dersinghaxn,  7  T.  R.  671 ;  2  Bos.  &  Pul.  251 ;  Pocock  o.  Bishop 

Vin.  Ab.  Grants  (T).  of  London,  3  Brod.  &  Bing.  33. 

(j)  Go.  Litt.  6  a.    As  to  the  term  (k)  Winchester's  case,  3  Rep.  2  b. 
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the  law  of  real  property^  is  to  be  understood  as  ^^eferrmg 
to  its  corporeal  subjects  only,  until  those  of  the  incorporeal 
kind  present  themselves,  in  their  turn,  for  separate  con- 
sideration, in  a  distinct  chapter  (/)• 

(I)  As  to  incorporeal  hereditaments,  vide  post,  bk.  ii.  pt.  i.  c.  zxiii. 
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CHAPTER  11. 


OF     TENURES, 


In  proceeding  to  treat  of  corporeal  hereditaments^  we 
shall  consider,  in  the  first  place,  the  tenures  bj  which 
they  may  be  holden ;  secondly,  the  estates  which  may  be 
had  in  them  (a);  and  lastly,  the  title  to  them,  or  the 
manner  in  which  those  estates  may  be  acquired  and 
lost(&).     And,  first,  as  to  tenures. 

These  it  will  be  impossible  to  understand  with  any  de- 
gree of  acciu-acy,  unless  we  have  some  previous  acquaint- 
ance with  the  nature  of  feuds,  or  the  feudal  law(c);  a 
system  established  during  the  middle  ages  throughout  the 
greater  part  of  the  European  continent,  and  firom  thence 
derived  to  England,  where  its  spirit  stiU  Hves  in  several  of 
her  institutions.  This  chapter  will  therefore  be  dedicated, 
in  the  first  instance,  to  an  inquiry  into  the  feudal  system ; 
after  which  we  shall  revert  to  our  own  municipal  law,  and 
particularly  that  branch  of  it  which  relates  to  the  Tenure 
of  real  property,  a  doctrine  that  we  shall  find  to  be  alto- 
gether founded  upon  feudal  principles. 

Feuds  were  introduced  imder  the  new  dynasties  founded 
by  the  barbarous  tribes,  who,  during  the  fourth,  fifth  and 
sixth  centuries,  poured  themselves  fi*om  Germany  and  the 
neighbouring  coimtries  into  the  Roman  empire  (cl).     In 


(a)  Vide  pott,  bk.  ii.  pt  i.  cc.  in. 

—IX. 

(6)  Vide  post,  bk.  ii.  pt.  i.  cc.  z. 

—XXII. 

(c)  "I  do  maryel  many  timet," 
tayt  SpelmtD,  *'  that  my  Lord  Coke, 
*'  adorning  our  law  with  to  many 
"  Bowera  of  antiquity  and  foreign 
"  learning,  hath  not  turned  into  this 

VOU  I. 


''  field,  from  whence  to  many  roots 
"  of  our  law  have,  of  old,  been  taken 
*'  and  trantplanted/'^-SpeL  Orig.  of 
Termt,  c.  viii. 

(d)  See  Spelman  on  Feudt,  and 
Wright  on  Tenuret;  Ca  Lttt  by 
Harg.  64  a,  n.  (1),  191  a,  n.  by 
Butler. 


N 
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eveiy  proyince  wluch  they  Bubjugated,  large  tracts  of  ter^ 
ritoiy  were  divided  by  lot  among  the  conquerors,  some 
portion  fiJling  to  the  king  or  general  of  the  invading  tribe, 
and  the  rest  to  his  soldiers,  who  received  their  shares  as 
free  and  independent  property,  subject  only  to  the  condition 
of  bearing  arms,  as  occasion  might  require,  in  the  defence 
of  the  community  fix)m  hostile  aggression.  Of  the  lands 
assigned  to  the  sovereign  of  the  tribe,  certain  portions 
were  afterwards  usually  distributed  by  him  among  his  ad- 
herents.  and  chiefly  among  his  courtiers  or  companions 
{oomites);  but  the  interest  they  derived  imder  these 
grants  was  not  strictly  in  the  nature  of  property ;  it  was 
of  a  beneficial  or  usufinictuary  kind  only,  a  mere  stipen- 
diaiy  return  for  services  (commonly  services  of  a  military 
description)  which  they  were  expected  to  render  to  their 
master,  and  subject  at  some  future  period  to  resumption ; 
the  proprietas,  or  actual  ownership  of  the  land,  being  con- 
Bider^  as  rtiU  residing  in  the  sovereign  himself. 

This  species  of  interest,  which  we  find  at  first  described 
as  a  benefice  (/),  was  called,  about  the  close  of  the 
tenth  century  (and,  as  there  is  reason  to  suppose,  much 
earlier),  a  fetid  (^),  a  term  which  signified  in  the 
German  language  a  stipendiary  estate,  and  stood  in 
contradistinction  to  allodium  {h),  the  phrase  apjJied  to 


(/)  The  pordoni  of  land  thus  dis- 
tributed were  at  first  revocable  at 
die  will  of  the  lord,  and  were  then, 
it  is  said,  called  tmmertu  They  were 
afterwards  held  for  some  limited  time 
(usually  one  year),  and  called  bene- 
JUku  In  process  of  time  they  began 
to  be  granted  in  perpetuity,  and 
were  then  called  fntda  according  to 
Spelman,  who  cites  Cigacius,  Feud, 
lib.  8,  p.  180.  (See  Spelman  on 
Feudsb  4, 6«  8 ;  Cowell's  Interpreter, 
invert.) 

(g)  FeudttM  is  said  to  be  com- 
pounded of  odf  possession  or  estate, 


and  feo,  wages,  pay« — ^Robertson's 
Hist.  Ch.  V.  Tol.  i.  n.  (8),  citing 
Wachteri,  Gloss.  Oerm.  toc.  Feodum, 
(A)  AUodwm  is  stated  by  Robert- 
son  (ibid.)  to  be  compounded  of  the 
German  particle  on  and  loty  and  to 
signify  land  obtained  by  lot  i  and  he 
cites  the  same  glossary,  toc.  Al- 
lodium, Another  derivadon,  how- 
erer,  and  one  perhaps  more  pro* 
bable,  is  given  by  Blaclcstone,  who 
considers  it  as  compounded  of  all 
(to/«m)y  and  odh  (proprktas)  in  the 
Northern  languages. — 2  Bl.  Comu 
p.  46,  n. 
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that  independent  Bpeciee  of  property,  before  described, 
which  had  originally  become  vested  by  aUotment  in  the 
conquerors  of  the  country.  There  began  thus  to  arise 
two  distinct  modes  of  holding  or  possessing  land.  The 
stipendiary  held  o/*(that  is,  in  relation  to  and  dependence 
upon)  a  superior ;  the  allodialist  held  of  no  one,  but  en- 
joyed his  land  as  fiee  and  independent  property ;  the  first 
of  these  methods  applying  exclusively  to  royal  domains 
granted  out  in  the  manner  we  have  described,  the  other 
to  such  land  as  had  been  allotted  to  the  troops  pn  the 
oiriginal  conquest,  or  to  land  never  appropriated  by  the 
barbarians,  but  left  in  the  possession  of  the  antient 
owners ;  £br  the  holding  of  this  was  of  the  same  inde- 
pendent character,  and  received  the  same  appellation  of 
aliodium. 

The  interest  of  the  stipendiary  or  beneficiary  tenant  did 
not  originally  extend  beyond  his  own  life,  if  it  was  not 
even  determinable  at  the  royal  pleasure ;  but  in  course  of 
time  it  gradually  improved  in  stability,  and  acquired  an 
hereditary  character,  which  led  by  a  natural  progress  to 
the  practice  of  subinfeudation ;  for  the  stipendiary,  (or 
feudatory,  as  he  should  now  rather  be  termed,)  consider- 
ing  himBelf  w  imbstontially  the  owner,  began  to  imitate 
the  example  of  his  sovereign,  by  carving  out  portions  of 
the  benefice  or  feud,  to  be  held  of  himself  by  some  other 
person,  on  terms  and  conditions  similar  to  those  of  the 
original  grant;  and  a  continued  chain  of  successive  de- 
pendencies was  thus  established,  connecting  each  stipen-* 
diary,  or  vassal  as  he  was  termed  (i),  with  his  immediate 
soperior  or  lord. 

The  beneficiary  or  feudal  relation  was  well  suited  to 
those  times  of  violence  and  insecurity,  and  was  found  by 
experience  to  be  attended  with  great  advantage  both  to 
the  lord  and  the  vassal :  to  the  former,  as  it  secured  to 
him  a  band  of  military  retainers,  attached  by  duty  and  by 

(0  From  gwaa,  a  C«ldc  word  for  a  lervant^— Hallam'i  Middle  Agef, 
p.  166,  7th  ed. 

n2 
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sentiinent  to  his  person ;  and  to  the  latter,  as  it  brought 
them  into  close  connection  with  a  powerfiil  superior,  under 
whom  they  found  that  shelter  from  oppression,  which  the 
law  was  then  too  weak  to  afford.  The  effect  of  this,  as 
regarded  the  allodial  species  of  property,  was  remarkable : 
the  allodiaUst,  though  enjoying  a  nominal  independence, 
found  himself  exposed  to  all  the  evils  and  dangers  at- 
tendant on  a  state  of  civil  confusion,  and  began  to  con- 
template with  envy  the  comparative  security  of  the  feudal 
vassal :  he  was  therefore  gradually  induced  to  place  him- 
self under  the  same  relation,  by  changing  the  nature  of 
his  property  from  allodial  to  feudal;  in  order  to  effect 
which,  he  gave  up  or  surrendered  his  laudato  some  power- 
ful lord,  and  received  it  back  again  from  him  in  the  shape 
of  a  beneficium  or  feud,  to  be  held  upon  some  kind  of 
service :  or,  instead  of  resorting  to  this  formal  transaction, 
he  would  in  other  cases  merely  acknowledge  himself  to 
hold  as  a  vassal  to  some  chosen  lord,  under  specified 
services,  as  if  by  the  effect  of  a  former  grant,  which  had, 
in  truth,  never  taken  place.  In  one  or  other  of  these 
methods,  allodial  lands  were  gradually  changed  into  feu*- 
dal,  in  every  part  of  the  continent  where  the  feudal  system 
had  been  introduced ;  and  this  conversion  became,  in  some 
countries,  almost  universal ;  though,  in  others,  there  were 
many  estates  which  always  continued  to  be  held  allo- 
diaUy(A). 

Such,  according  to  the  best  infi)rmed  and  most  discri- 
minating writers  on  the  subject  (/),  is  the  true  history  of 
the  origin  and  establishment  of  the  feudal  system ;  by 
which  we  may  perceive  that  it  was  not,  according  to  the 
theory  adopted  by  Blackstone  (m),  an  invention  of  govern- 
ment applied  systematically  by  the  barbarous  tribes  to  the 
management  of  the  conquered  countries,  with  a  view  to 

{k)  See  Co.  Litt  by  Haig.  65  a,  lam's  Middle  Ages,  vol.  i.  p.  142— > 

11.(1).  S23,  7th  edit. 

(/)  See  particularly  Robertson's  (m)  2  BL  Com.  pp.  45,  46. 
Charles  V.  vol.  i.  n.  (8);  and  Hal- 
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seciiritj  from  foreign  invasion  or  domestic  insurrection; 
but  rather  a  conventional  arrangement  of  property,  esta- 
blished bj  gradual  usage  among  the  new  dynasties,  and 
brought  into  general  acceptance  by  its  tendency  to  ag- 
grandize powerful  lords,  and  to  protect  persons  of  inferior 
rank  from  the  inconveniences  of  civil  disorder.  It  seems 
probable,  however,  that  the  principle  of  the  beneficium,  or 
of  that  contract  by  which  the  temporary  use  of  land  was 
bestowed  on  ihe  one  W,  as  thf^nd  for  mflitary 
service  to  be  performed  on  the  other,  had  been  known  to 
the  barbarians  in  their  native  countries,  and  before  their 
invasion  of  the  Boman  provinces ;  and  some  authority  for 
the  supposition  seems  to  be  supplied  by  the  passage  which 
Blackstone  cites  from  Florus,  relative  to  the  demand  which 
the  Cimbri  and  Teutones  are  recorded  to  have  made  of 
the  Koman  people,  about  a  century  before  the  Christian 
era : — "  Ut  martius  pcpuhts  aliqtdd  sibi  terra  daret,  quasi 
stipendium ;  aeterum,  ut  vellet,  manibus  aique  armis  mis 
uteretur'*  (n). 

[The  feud  was  conferred  by  words  of  gratuitous  and 
pure  donation,  d^i  et  concern^  which  would  still  be  the 
operative  words  in  a  modem  infeudation  or  deed  of  feoff- 
ment in  the  English  law.  [This  was  perfected  by  the 
ceremony  of  corporal  investiture,  or  open  and  notorious 
delivery  of  possession  in  the  presence  of  the  other  vassals ; 
which  perpetuated  among  them  the  era  of  the  new  acqui- 
sition, at  a  time  when  the  art  of  writing  was  very  little 
known,  and  therefore  the  evidence  of  property  was  reposed 
in  the  memory  of  the  neighbourhood ;  who,  in  case  of  a 
disputed  title,  were  afterwards  called  upon  to  decide  the 
difference,  not  only  according  to  external  proo&  adduced 
by  the  parties  litigant,  but  also  by  the  internal  testimony 
of  their  own  private  knowledge. 

Besides  an  oath  of  fealty y  or  profession  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vassal  or  tenant,  upon  investiture,  did  usually  homage  to 

(fi)  2  Bl.  Com.  p.  46. 


182  BK.II.  OF  BIGHTS  OF  PBOPEBTT. — ^PT.I.  THINGS  REAL. 


[his  lord ;  ot>eiLl7  and  humbly  kneelin^i  being  unfprt,  un- 
ooreredy  and  holding  up  his  hands  both  together  between 
those  of  the  lord,  who  sat  before  him^  and  there  profesBing 
that  **  he  did  become  his  man,  fix)m  that  day  forth,  of  lift 
and  limb  and  earthly  honour;''  and  then  he  reoeived  a 
loss  from  his  lord  (o).  Which  ceremony  was  denominated 
homoffiMm,  or  manhood,  by  the  feudists,  from  the  stated 
form  of  words,  devenio  vater  Aomo(p).] 

Besides  the  fealty  and  homage,  the  relation  of  lord  and 
vassal  was  ordinarily  attended  with  the  foQoinng  feudal 
incidents  (g) :— 1.  Aid,  which  was  Originally  a  mere  bene^ 
volence  granted  by  the  vassal  to  his  lord  in  time  of  diffi- 
culty and  distress(r) ;  but  in  process  of  time  came  to  be 
considered  as  a  matter  of  right.  2.  Helief,  which  was  a 
tribute  paid  to  the  lord  for  taking  up  the  estate  which  was 
lapsed  or  fitllen  in  by  the  death  of  the  last  tenant :  for 
while  the  feuds  were  not  properly  hereditary,  but  granted 
by  fiiTOur  of  the  lord  only  to  the  children  of  the  former 
possessor,  the  heir  [used  generally  to  pay  a  fine  or  ac- 
knowledgment to  the  lord,  in  horses,  arms,  knoney  or  the 
like,  for  such  renewal  of  the  feud;  which  was  called  a 
relief,  because,  in  the  words  of  the  feudal  writers,  '*  incer^ 
tarn  et  caducam  hereditaUm  relevant.^']  And  this  relief 
was  afterwards,  when  the  feuds  became  absolutely  heredi- 
tary, continued  on  the  death  of  the  tenant,  though  the 
original  reason  of  it  had  ceased  to  apply.  3.  Fine  on 
alienation,  being  a  sum  of  money  paid  to  the  lord  by  the 


(o)  Litt.  8.  B5. 

(p)  It  was  an  observation  of  Dr. 
Arbuthnot  that  tradition  is  nowhere 
preserved  so  pure  and  incorrupt  aa 
among  children,  Whose  games  and 
plays  are  delivered  down  invariably 
from  one  generation  to  another. 
(Warburton's  notes  on  Pope,  vi. 
184,  8va)  It  will  not,  perhaps,  be 
thought  puerile  to  remark  in  confir- 
mation of  this  observation,  that  in 
one  of  our  antient  juvenile  pastimes 


(ihe  king  I  amt  or  harittnda  of  Julius 
Pollux,  OnomasHc,  L  9,  c.  7)  the 
ceremonies  and  language  of  feudal 
homage  are  preserved  with  great 
exactness. 

(q)  Hallam*s  Middle  Ages,  vol.  i. 
p.  181,  7th  ed. 

(r)  **  Autiliajkmt  de  gratia  ei  non 
de  jure, — cum  dependeani  ex  gratia 
tenentium  et  non  ad  voluntatem  domi- 
norum," — Bract,  lib.  ii.  tr.  1,  c.  16, 
s.  8. 
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tenant  whenever  he  had  ocoasion  to  make  over  his  land  to 
another.  This  depended  on  the  nature  of  the  feudal  con* 
nection ;  [for,  the  reason  of  conferring  the  feud  being  the 
personal  abilities  of  the  feudatory  to  serve  in  war,  it  was 
not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
firom  himself,  or  from  his  posterity  who  were  presumed  to 
inherit  his  valour,  to  others  who  might  prove  less  able,] 
without  the  lord's  consent.  [And,  as  the  feudal  oUiga* 
tion  was  looked  upon  as  reciprocal,  the  feudatory  being 
entitled  to  the  lord's  protection  in  return  for  his  own  fealty 
and  service,  therefore  the  lord  could  no  more  transfer  his 
seigniory  or  protection,  without  consent  of  his  vassal,  than 
the  vassal  could  his  feud  without  consent  of  his  lord  («); 
it  being  equally  unreasonable  that  the  lord  should  extend 
his  protection  to  a  person  to  whom  he  had  exceptions,  and 
that  the  vassal  should  owe  subjection  to  a  superior  not  of 
his  own  choosing.]  4.  Bseheat  (t)  taii  forfeiture  (i<),  being 
two  different  modes  by  which  the  relation  between  the  lord 
and  vassal  might  be  dissolved.  The  first  was  where  the 
tenant  in  possession  of  a  feud  not  granted  for  life  only,  but 
transmissible  by  hereditary  descent,  died  without  leaving 
any  heir  behind  him  upon  whom,  according  to  the  terms  of 
the  original  grant,  the  feud  could  any  longer  descend ;  in 
which  case  it  rererted  to  the  lord,  that  is,  the  gift,  being  de- 
termined, resulted  back  to  the  giver.  The  second  case  (that 
of  ferfeitnre)  occurred  where  the  tenant  committed  some  act 
in  violation  of  his  duty  towards  his  lord,  such  as  rendered 
him  unfit  to  be  longer  trusted  as  a  vassal;  the  eflfect  of 
which  was  that  his  interest  in  the  feud  became  forfeited, 
and  returned  to  the  lord,  as  for  a  breach  of  that  condition 
of  fidelity  on  which  the  grant  was  made  (dp)« 

Feuds,  as  we  have  seen,  did  not  originally  extend  be- 
yond the  life  of  the  first  vassal,  but  in  process  of  time  they 
were  universally  extended  [to  his  sons,  or  perhaps  to  such 

(t)  Wright'g  Tenures,  80.  («)  As  to  forfeiture,  see  further 

(<)  Ab  to  escheat,  see  further  post,      post,  bk.  ii.  pt.  i.  c.  xiv. 
bk.  II.  pt.  I.  c.  XII.  (*)  Wright's  Tenures,  44. 


184  BK.  n.  OF  BIGHTS  OF  PROPEHTY. — ^PT.  I.  THINGS  REAL. 

[one  of  them  as  the  lord  should  name ;  and  in  this  case  the 
form  of  the  donation  was  strictly  observed :  for  if  a  feud 
was  given  to  a  man  and  his  sons,  all  his  sons  succeeded 
him  in  equal  portions ;  and,  as  thej  died  off,  their  shares 
reverted  to  the  lord,  and  did  not  descend  to  their  children, 
or  even  to  their  surviving  brothers,  as  not  being  specified 
in  the  donation  (y).  But  when  such  a  feud  was  given  to 
a  man  and  his  heirs,  in  general  terms,  then  a  more  ex- 
tended rule  of  succession  took  place ;  and  when  the  feuda- 
tory died,  his  male  descendants  in  infinitum  were  admitted 
to  the  succession.  When  any  such  descendant,  who  thus 
had  succeeded,  died,  his  male  descendants  were  also  ad- 
mitted in  the  first  place,  and,  in  defect  of  them,  such  of 
his  male  collateral  kindred  as  were  of  the  blood  or  lineage 
of  the  first  feudatoiy,  but  no  others.  For  this  was  an 
unalterable  maxim  in  feudal  succession,  that  ^'  none  was 
capable  of  inheriting  a  feud  but  such  as  was  of  the  blood 
of,  that  is,  lineally  descended  fi*om,  the  first  feudatory"  (z). 
And  the  descent,  being  thus  confined  to  males,  originally 
extended  to  all  the  males  alike ;  all  the  sons,  without  any 
distinction  of  primogeniture,  succeeding  to  equal  portions 
of  the  fikther's  feud.  But  this  being  found,  upon  many 
accounts,  inconvenient  (particularly  by  dividing  the  ser- 
vices, and  thereby  weakening  the  strength  of  the  feudal 
union),  and  honorary  feuds,  or  titles  of  nobility,  being 
now  introduced,  which  were  not  of  a  divisible  nature, 
but  could  only  be  inherited  by  the  eldest  son  (a);  in 
imitation  of  these,  military  feuds  (or  those  we  are  now 
describing)  began  also  in  most  countries  to  descend,  ac- 
cording to  the  same  rule  of  primogeniture,  to  the  eldest 
son,  in  exclusion  of  all  the  rest  (6)^] 

These  were  the  [principal  and  very  simple  quahties  of 
the  genuine  or  original  feuds,  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  persons ;  though  the 
feudatories,  being  under  firequent  incapacities  of  cultivating 

(y)  Wright'8  TenureB,  17.  (a)  Feud.  ii.  55. 

(«)  Ibid.  183.  {b)  Wright's  Tenures,  82. 
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[and  manuring  their  own  lands^  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants^  obliging  them  to 
such  returns  in  service^  com^  cattle  or  monej,  as  might 
enable  the  chief  feudatories  to  attend  to  their  military 
duties  without  distraction ;  which  returns^  or  reditus,  were 
the  original  of  rents.  And  by  these  means  the  feudal 
polity  was  greatly  extended,  these  inferior  feudatories  (who 
held  what  are  called  in  the  Scots  law  "  rere-fiefe")  being 
under  similar  obligations  of  fealty,  to  do  suit  of  court,  to 
answer  the  stipulated  renders  or  rent-service,  and  to  pro- 
mote the  wel&re  of  their  immediate  superiors  or  lords  (c)« 
But  this  at  the  same  time  demolished  the  antient  simpli- 
city of  feuds ;  and  an  inroad  being  once  made  upon  their 
constitution,  it  subjected  them,  in  course  of  time,  to  great 
varieties  and  innovations.  Feuds  began  to  be  bought  and 
sold,  and  deviations  were  made  from  the  old  fimdamental 
rules  of  tenure  and  succession,  which  were  held  no  longer 
sacred,  when  the  feuds  themselves  no  longer  continued  to 
be  purely  military.  Hence  these  tenures  began  now  to 
be  divided  into  feoda  propria  et  impropria,  proper  and 
improper  feuds ;  under  the  former  of  which  divisions  were 
comprehended  such,  and  such  only,  of  which  we  have 
before  spoken ;  and  under  that  of  improper  or  derivative 
feuds  were  comprised  all  such  as  do  not  Ml  within  the 
other  description;  such,  for  instance,  as  were  originally 
bartered  and  sold  to  the  feudatory  for  a  price ;  such  as 
were  held  upon  base  or  less  honourable  services,  or  upon 
a  rent,  in  lieu  of  military  service ;  such  as  were  in  them- 
selves ahenable,  without  mutual  Ucence ;  and  such  as 
might  descend  indifferently  either  to  males  or  females. 
But  where  a  difference  was  not  expressed  in  the  creation, 
such  new-created  feuds  did  in  all  respects  follow  the  nature 
of  an  original,  genuine  and  proper  feud(c{).] 

The  feudal  polity  of  which  we  have  here  presented  an 
outline  [seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally,  and  as  a  part  of  the 

(c)  Wright's  Tenure,  20.  {d)  Ibid.  36. 
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[natioiial  constitution^  till  the  reign  of  William  the  Nor^ 
man  (0).  Not  but  that  it  is  zeasona>ble  to  believe^  finom 
abundant  traces  in  our  history  and  laws,  that  even  in  the 
times  of  the  Sarons,  who  were  a  swarm  firom  what  Sir 
William  Temple  calls  the  same  northern  hive,  something 
similar  to  this  was  in  use,  yet  not  so  extensirely,  nor  at- 
tended with  all  the  rigour  that  was  aft^n^ards  imported 
by  the  Normans:  for  the  Saxons  were  firmly  settled  in 
this  island,  at  least  as  early  as  the  year  600 ;]  and  it  was 
not  until  the  eleventh  or  twelfth  century  (/)  [that  feuds 
arrived  to  their  foil  vigour  and  maturity,  even  on  the  con- 
tinent of  Europe. 

This  introduction,  however,  of  the  feudal  tenures  into 
England  by  Ejng  William,  does  not  seem  to  have  been 
effected  immediately  after  the  Conquest,  nor  by  the  mere 
arbitrary  will  and  power  of  the  Conqueror,  but  to  have 
been  gradually  established  by  the  Norman  barons  and 
others,  in  such  forfeited  lands  as  they  received  fix)m  the 
gift  of  the  Conqueror,  and  afterwards  universally  consented 
to  by  the  great  council  of  the  nation  long  after  his  title 
was  established.  Indeed,  firom  the  prodigious  slaughter 
of  the  English  nobility  at  the  battle  of  Hastings,  and  the 
fruitless  insurrections  of  those  who  survived,  such  nume- 
rous forfeitures  had  accrued,  that  he  was  able  to  reward 
his  Norman  followers  with  very  large  and  extensive  pos- 
sessions;] and  their  regard  [for  the  feudal  law,  under 
which  they  had  long  lived,  together  with  the  king's  re- 
commendation of  this  policy  to  the  English,  as  the  best 
way  to  put  themselves  on  a  military  footing,  and  thereby 
to  prevent  any  fixture  attempts  fi^m  the  continent,  were 
probably  the  reasons  that  prevailed  to  eflfect  its  establish- 
ment here  by  law.  And,  though  the  time  of  this  great 
revolution  in  our  landed  property  cannot  be  ascertained 

(e)  Spelm.  Gloss.  218;  Bract.  1.2,  ders  the  feudal  system  as  having 

c.  16,  8.  7.  reached  its  maturity  about  the  year 

(/)  Hallam's  Middle  Ages,  vol.  i  800,  and  cites  Crag.  L  1,  t.  4. 
p.  192,  7th  ed.    Blackstone  consi- 
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[with  exactness,  yet  there  ate  dome  circumstaaoes  that  may 
lead  us  to  a  probable  conjecture  concerning  it;  for  we 
learn  from  the  Saxon  Chronicle  (ff),  that  in  the  nineteenth 
year  of  King  William's  reign  an  invasion  was  apprehended 
from  Denmark;  and  the  military  constitutions  of  the 
Saxons  being  then  laid  aaidci  and  no  other  introduced  in 
its  stead,  the  kingdom  was  wholly  defenceless ;  which  oc*- 
casioned  the  king  to  bring  over  a  large  army  of  Normans 
and  Bretons,  who  were  quartered  upon  every  landholder, 
and  greatly  oppressed  the  people.  This  apparent  weak- 
ness, together  with  the  grievances  occasioned  by  a  foreign 
force,  might  co-operate  with  the  king's  remonstrances,  and 
the  better  incline  the  nobility  to  listen  to  his  proposals  for 
putting  themselves  in  a  posture  of  defence ;  for  as  soon  as 
the  danger  was  over,  the  king  held  a  great  council  to 
inquire  into  the  state  of  the  nation  (A) ;  the  immediate 
consequence  of  which  was  the  compiling  of  the  great 
survey  called  Domesday  Book,  which  was  finished  in  the 
next  year ;  and  in  the  latter  end  of  that  very  year  the  king 
was  attended  by  all  his  nobility  at  Sarum,  where  all  the 
principal  landholders  submitted  their  lands  to  the  yoke  of 
military  tenure,  became  the  king's  vassals,  and  did  homage 
and  foalty  to  his  person  (t).  This  may  possibly  have  been 
the  era  of  formally  introducing  the  feudal  tenures  by  law ; 
and  perhaps  the  very  law,  thus  made  at  the  coimcil  of 
Sarum,  is  that  which  is  still  extant  (A),  and  couched  in 
these  remarkable  words: — ^*  Sttxtuimus,  ut  omnes  liberi 
homines  foedere  et  sacramento  affirmenty  quod  intra  et  extra 
universum  regnvm  AngluB  WUhebno  regi  domino  suojideles 
es9e  voluni  ;  terras  et  honores  iUius  omni  fdelitate  uMque 

(g)  A.D.  1085.  Angliam,  ejus  homines  facti  tunt,  et 

{h)  "  Rex    tenuit    magnum  conei-  omnes  se  illi  subdidere,  ej usque  faeti 

Hrnm^  et  graves  sermones  hatntil  enm  sunt  vasalli,ac  eijMeKtaHsJuramenta 

miff  proeeribms  de  hAe  terrd ;  quo  modo  prastUerunt,  h    contra    alios   quos' 

ineolereiur,et  aquibus  kominibus"—  cunque  illi   fidos  futuros^—Chron, 

Chron.  Sax.  ib.  Sax.  A.D.  1086. 

(I)  **  Omnee  pradia  tenentes  quot-  (k)  Wilkins's    Leg.    Anglo-Sax. 

quot  eettnt  notes  meUorit  per  totam  LL.  Guil.  Con.  c.  52. 
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[servare  cum  eo,  et  contra  inimicoset  alienigenas  defendereJ* 
The  terms  of  this  law,  as  Sir  Martin  Wright  has  ob- 
served {l)y  are  plainly  feudal ;  for,  first,  it  requires  the  oath 
of  fealty,  which  made,  in  the  sense  of  the  feudists,  every 
man  that  took  it  a  tenant  or  vassal ;  and,  secondly,  the 
tenants  obliged  themselves  to  defend  their  lord's  territories 
and  titles  against  all  enemies,  foreign  and  domestic.  But 
what  clearly  evinces  the  legal  establishment  of  this  system, 
is  another  law  of  the  same  collection  (m),  which  exacts  the 
performance  of  the  military  feudal  services  as  ordained  by 
the  general  counciL  *^  Otnnes  camites,  et  barones,  et  militeSf 
et  servientes,  et  universi  liheri  homines  totius  regni  nostri 
prcedictiy  kabeant  et  teneant  se  semper  bene  in  armis  et  in 
eguis,  ut  decet  et  oportet :  et  sint  semper  prompti  et  bene 
parati  ad  servitium  suum  integrum  nobis  explendum  et  pera- 
gendum^  cum  opus  fuerit;  secundum  quod  nobis  debent  de 
feodis  et  tenementis  suis  dejurefacere,  et  sicut  illis  statuimus 
per  commune  concilium  totius  regni  nostri  pr^icti,^*'] 

It  is  probable  that  by  thus  [consenting  to  the  intro- 
duction of  feudal  tenures,  our  English  ancestors  meant  no 
more  than  to  put  the  kingdom  in  a  state  of  defence  by 
establishing  a  military  system,  and  to  oblige  themselves, 
in  respect  of  their  lands,  to  maintain  the  king's  title  and 
territories  with  equal  vigour  and  fealty,  cu  if  they  had 
received  their  lands  from  his  bounty  ilpon  these  express 
conditions,  as  pure,  proper,  beneficiary  feudatories.  But 
whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feudal  constitutions,  and 
well  understanding  the  import  and  extent  of  the  feudal 
terms,  gave  a  very  different  construction  to  this  proceed- 
ing ;  and  thereupon  took  a  handle  to  introduce  not  only 
the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  also  such  fi*uits  and  dependencies,  such 
hardships  and  services,  as  were  never  known  to  other 
nations  (n);    as  if  the  English  had,  in  fact  as  well  as 

(0  Tenures,  66.  LL.  Guil.  Con.  c.  28. 

(m)  Wilkins'B  Leg.    Anglo-Sax.  (n)  Spelm.  of  Feuds,  c.  28. 
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[theory,  owed  everything  they  had  to  the  bounty  of  their 
sovereign  lord. 

Our  ancestorsy  therefore,  who  were  by  no  means  bene- 
ficiaries, but  had  barely  consented  to  this  fiction  of  tenure 
fi*om  the  crown  as  the  basis  of  a  military  discipline,  with 
reason  looked  upon  these  deductions  as  grievous  impo- 
sitions and  arbitrary  conclusions  fi'om  principles  that,  as 
to  them,  had  no  foundation  in  truth  (o).  However,  the 
Conqueror,  and  his  son  William  Kufiis,  kept  up  with  a 
high  hand  all  the  rigours  of  the  feudal  doctrines ;  but 
their  successor,  Henry  the  first,  found  it  expedient,  when 
he  set  up  his  pretensions  to  the  crown,  to  promise  a  resti- 
tution of  the  laws  of  King  Edward  the  Confessor,  or 
antient  Saxon  system ;  and  accordingly,  in  the  first  year 
of  his  reign,  granted  a  charter  (p),  whereby  he  gave  up 
the  greater  grievances,  but  still  reserved  the  fiction  of 
feudal  tenure,  for  the  same  mUitary  purposes  which  en- 
gaged  his  fiither  to  introduce  it.  But  this  charter  was 
gradually  broken  through,  and  the  former  grievances  were 
revived  and  aggravated  by  himself  and  succeeding  princes; 
tiU,  in  the  reign  of  King  John,  they  became  so  intole- 
rable, that  they  occasioned  his  barons  or  principal  feuda- 
tories  to  rise  up  in  arms  against  him,  which  at  length 
produced  the  &mous  great  charter  at  Bunning-mead, 
which,  with  some  alterations,  was  confirmed  by  his  son 
Henry  the  third  (j').  And,  though  its  immunities,  espe- 
cially as  altered  on  its  last  edition  by  his  son(r),  are 
very  greatly  short  of  those  granted  by  Henry  the  first, 
it  was  justly  esteemed  at  the  time  a  vast  acquisition  of 
English  liberty.  Indeed,  by  the  fiirther  alteration  of 
tenures  that  has  since  happened,],  and  that  principally 

(o)  Wright's  Tenures,  81.  these  is  in  our  present  statute  book, 

(p)  Wilkins's  Leges  Angloi^Sax.  and  has  never  received  any  alter* 

LL.  Hen.  1,  c.  1.  ations.     But  Sir  E.  Coke  reckons 

(q)  ''It    received    confirmation,  thirty- two  instances  wherein  it  has 

with  some  not  inconsiderable  varia-  been  solemnly  ratified." — Hallam's 

tions,  in  the  first,  second,  and  ninth  Mid.  Ages,  vol.  ii.  p.  452,  7th  ed. 

years  of  Henry's  reign.    The  last  of  (r)  9  Hen.  8. 
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took  place,  as  we  shall  presently  see,  in  the  reign  of 
Charles  the  second,  [many  of  these  immunities  may  now 
appear,  to  a  common  observer,  of  much  less  consequence 
than  they  really  were  when  granted;  but  this,  properly 
considered,  will  show,  not  that  the  acquisitions  under 
John  were  smaU,  but  that  those  under  Charles  were 
greater.  And  fix>m  hence  also  arises  another  inference; 
that  the  liberties  of  Englishmen  are  not  mere  infringe* 
ments  of  the  king's  prerogative,  e3d;orted  from  our  princes 
by  taking  advantage  of  their  weakness,  but  a  restoration 
of  that  antient  constitution  of  which  our  ancestxxrs  had 
been  defrauded  by  the  art  and  finesse  of  the  Norman 
lawyers,  rather  than  deprived  by  the  force  of  the  Norman 
arms.] 

This  general  introduction  of  strict  feudal  principles  gave 
rise  to  that  fundamental  maxim  which  still  prevails,  that 
all  land  belonging  to  any  subject  in  this  realm  is  holden 
of  some  superior,  and  either  mediately  or  immediately  of 
the  sovereign  («) ;  for  in  the  law  of  England,  according  to 
Sir  E.  Coke  (t),  we  have  not  allodium^  which,  as  we  have 
seen  («),  is  the  name  by  which  the  feudists  abroad  distin-» 
guished  such  estates  of  the  subject  as  were  not  holden  of 
any  superior.  And  as  all  lands  in  England  were  holden, 
they  were  consequently  called  tenemeniSy  the  possessors 
thereof  tenants,  and  the  maimer  of  their  possession  a  te^ 
nure  {x).  Where  the  tenure  was  of  the  sovereign  imme^ 
diately,  it  was  said  to  be  £n  capite,  or  in  chief.  This, 
howcTer,  was  of  two  kinds,  either  ut  de  honore  (where  the 
land  was  held  of  the  king  as  proprietor  of  some  honour, 
castle,  or  manor),  or  ut  de  ooronA  (where  it  was  held  of 
him  in  right  of  the  crown  itself) ;  and  it  is  to  the  latter 
kind  that  the  term  of  tenure  in  capite  was  more  especially 
applied  (y).    But  the  holding  might  also  be  mediate,  that 

(#)  Co.  Litt.  93  a,  1  a,  1  b,  65  a.  (y)  It  seems  that  when  tenure  fn 

{t)  Id.;  aDdseeCo.Iiitt.byHarg.  eapiU  was  mentioned  generally,  it 

64  a,  n.  (1).  was  understood  to  apply  to  a  tenure 

(tt)  Vide  sup.  p.  178.  ut  de  ewond,  and  not  ut  de  honore  ; 

\x)  Co. Litt.  I  b ;  2  Bl.  C.  59.  Co.  Litt.  108  a;  2  Inst.  64;  Mag. 
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185  in  the  way  of  subinfeudation  (» ).  [For  such  tenants 
as  held  under  the  king  inunediately,  when  they  granted 
out  portions  of  their  lands  to  inferior  persons^  became  also 
lords  with  respect  to  those  inferior  persons,  as  they  were 
still  tenants  with  respect  to  the  king :  and,  thus  partaking 
of  a  middle  nature,  were  called  mesne^  or  middle  lords. 
So  that  if  the  king  granted  a  manor  to  A.,  and  he  granted 
a  portion  of  the  land  to  B.,  now  B.  was  said  to  hold  of 
A.,  and  A.  of  the  king ;  or  in  other  words,  B.  held  his 
lands  immediately  of  A.,  but  mediately  of  the  king.  The 
king  therefore  was  styled  lord  paramount ;  A.  was  both 
tenant  and  lord,  or  was  a  mesne  lord ;  and  B.  was  called 
tenant  jNiravoi/,  or  the  lowest  tenant;  being  he  who  was 
supposed  to  make  avail,  or  profit,  of  the  land  (a).] 

This  distincticm  of  mediate  or  immediate  tenancy  ran 
through  all  the  different  sorts  of  tenure,  which  we  shall 
here  proceed  severally  to  consider. 

[There  seem  to  have  subsisted  among  our  ancestors  four 
principal  species  of  lay  tenures,  to  which  all  others  may 
be  reduced:  the  grand  criteria  of  which  were  the  natures 
of  the  several  services  or  renders  that  were  due  to  the  lords 
from  their  tenants.  The  services,  in  respect  of  their 
quality,  were  either  jfretf  or  hose  services ;  in  respect  of  their 
quantity  and  the  time  of  exacting  them,  were  either  cer^ 
tain  or  uncertain.  Free  services  were  bucH  as  were  not 
unbecoming  the  character  of  a  soldier,  or  a  freeman,  to 
perform ;  as  to  serve  under  his  lord  in  the  wars,  to  pay  a 
sum  of  money,  and  the  like.  Base  services  were  such  as 
were  fit  only  for  peasants,  or  persons  of  a  servile  rank;  as 
to  plough  the  lord's  land,  to  make  his  hedges,  to  carry  out 
his  dung,  or  other  mean  employments.  The  certain  ser- 
vices, whether  free  or  base,  were  such  as  were  stinted  in 
quantity,  and  could  not  be  exceeded  on  any  pretence ;  as. 

Char,  c  81 ;  1  Edw.  8,  c.  18,  Bt  2 ;  on  this  subject  in  Co.  Litt.  I17  Harg. 

1  Edvr.  6,  c.  4  {  F.  N.  B.  175 ;  Bro.  108  a,  n.  (8). 

Alien.  11 ;  Wright'i  Ten.  168.    See  (s)  Vide  sup.  p.  179. 

howeTer  the  remarks  which  are  made  (a)  2  I  nst.  296. 
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[to  pay  a  stated  annual  rent,  or  to  plough  such  a  field  for 
three  days.  The  uncertain  depended  upon  unknown  con- 
tingencies ;  as  to  do  military  service  in  person,  or  pay  an 
assessment  in  lieu  of  it,  when  called  upon ;  or  to  wind  a 
horn  whenever  the  Scots  invaded  the  realm ;  which  are 
fi'ee  services:  or  to  do  whatever  the  lord  should  command ; 
which  is  base,  or  villein  service.] 

The  various  combinations  of  these  services  gave  rise  to 
the  various  kinds  of  lay  tenure.  [Of  these  Bracton  (who 
wrote  under  Henry  the  third)  seems  to  give  the  clearest 
and  most  compendious  account  of  any  author  antient  or 
modem;]  of  which  the  following  is  the  outline  or  ab- 
stract. "  Tenements  are  of  two  kinds,  firank-tenement  and 
villenage.  And  of  frank  tenements  some  are  held  freely, 
in  consideration  of  homage  and  knight^ervice  ;  others  in 
*^  free^socage  with  the  service  of  fealty  only,  or  with  fealty 
'^  and  homage,  according  to  some  authorities  "  (c).  And 
again  (c{),  *'  Of  villenages  some  are  pure,  others  privileged. 
'^  Pure  villenage  is  where  a  man  holds  upon  terms  of  doing 
**  whatsoever  is  commanded  of  him,  nor  knows  in  the 
evening  what  is  to  be  done  in  the  morning,  and  is 
always  bound  to  an  uncertain  service.  There  is  also 
another  kind  of  viUenage  holden  of  the  king,  from  the 
time  of  the  Conquest,  which  is  called  viUein-socagef  and 
*^  which  is  villenage,  but  of  a  privileged  sort.  Such 
tenants  of  the  king's  demesnes  have  the  privilege  that 
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(e)  "  TenemetitoruM  aUud  Hherum, 
atiud  viUenagium,  Item  Hberorum 
aliud  tenetur  Ubere  pro  homagio  et  «<r- 
vitio  milUari ;  aUud  in  Ubero  toeagio 
cum  fidelUate  tantum,  vel  cumfidelu 
tate  et  homagio,  eeeundum  quoedam.** 
^Bract  1.  4,  c.  28,  |  1. 

{d)  **  yUlenagiorum  aUmd  pmrum, 
aliud  primUgiaium.  Qui  tenet  in  pwo 
tillenagio,faciet  quicquid  ei  praceptum 
/uerit ;  nee  tcire  debeat  sero  quodfacere 
debeai  in  erattino,  et  semper  tenebitur 
ad  incerta.     Est  etiam  aliud  genu* 


villenagii  quod  tenetur  de  domino  Rege^ 
a  eonquettu  Anglia,  quod  dieitur  «o- 
eai^Mm  villanum,  et  quod  est  vUlema^ 
gium,sedtamenprivUegiatum,  Habeni 
itaque  tenentes  de  dominieis  domini 
regis  tale  privHegiumf  quod  a  gleha 
amoveri  non  debent  quamdiu  velint  et 
possint  facere  debOum  servitimm,  Ei 
hujusmodi  fdllani  sokmanni  proprii 
dieuntur  glebm  aseriptitii,  Fillana 
autem  faciunt  servttia,  sed  certa  et 
determtuataJ'^lhid.  §  6. 
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"  thej  cannot  be  removed  fix)m  the  land  while  they  do  the 
«  service  due ;  and  these  yillem^men  are  properly  caUed 
"  glelks  ascrq^titiu  They  perform  villein  services,  but 
**  sach  as  are  certain  and  determined."  This  account, 
illustrated  as  it  is  by  other  authorities,  proves  that  there 
antiently  existed  (as  before  remarked)  four  principal  kinds 
of  lay  tenure.  And  that  they  were  as  follows — servitium 
militare^  that  is  knight-service,  or,  in  law-French,  chivalry 
or  service  de  chivaler,  answering  to  the  Jief  dhauhert  of  the 
Normans  («), — ^where  the  service  was  free,  but  uncer- 
tain :  liberum  socagium  (free  socage),  where  it  was  not  only 
free,  but  certain:  purwn  vWenagium  (pure  villenage), 
where  it  was  base  in  its  nature,  and  uncertain :  and  lastly, 
viUenagium  privUegiatum  (or  villein  socage),  where  it  was 
base  but  certain ;  which  seems  principally  to  have  pre- 
vailed among  those  who  are  above  described  as  '^  tenants 
of  the  king's  demesnes." 

The  four  kinds  of  tenure  above  enmnerated,  however, 
in  process  of  time  were  described  as  only  three,  viz.  knight- 
service,  free  socage,  and  copyhold ;  which  last  comprises 
both  the  species  of  villenage  to  which  Bracton  refers. 
These  three  subsisted  in  England  till  the  middle  of  the 
seventeenth  century,  and  the  two  last  subsist  to  this 
day. 

1.  [The  first,  most  universal,  and  esteemed  the  most 
honourable  species  of  tenure,  was  that  by  knight-service,'] 
which  [differed  in  very  few  points,  as  we  shall  presently 
see,  from  a  pure  and  proper  feud,  being  entirely  mili- 
tary, and  the  general  effect  of  the  feudal  establishment 
in  England.]  To  make  a  tenure  by  knight-service,  it 
was  necessary  that  the  tenement  in  point  of  quantity 
should  amount  to  twelve  ploughlands  (/) ;  which  was 
called  a  knight's  fee,  feodum  militare  {g) ;  and  the  value 

(«)  Sp«]m.  GI088.  219.    Tenure  carueata  terra,  was  as  much  as  one 

by  **  knight  tenrice/*  is  expressly  plough  could  plough  in  a  years  Co. 

called  •<>l^  d'kaubirt "  in  the  Mir-  Litt  69  a. 

rour  (c.  2,  f  27.)  (g)  2  Inst  596. 

(/)  2  Inst.  696.    A  ploughland, 

VOL.  I.  O 
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[of  which  is  stated  in  1  Edw.  II.  at  £20  per  annum  (i). 
And  he  who  held  this  proportion  of  land  (or  a  whole 
fee)  bj  knight^servicej  was  bound  to  attend  his  lord  to 
the  wars  for  forty  days  in  every  year,  if  called  upon  (A); 
which  attendance  was  his  reditus  or  return,  his  rent 
or  service,  for  the  land  he  claimed  to  hold.  If  he  held 
only  half  a  knight's  fee,  he  was  only  bound  to  attend 
twenty  days,  and  so  in  proportion  (/).  And  there  is  reason 
to  apprehend,  that  this  service  was  the  whole  that  our 
ancestors  meant  to  subject  themselves  to ;  the  other  fiiiits 
and  consequences  of  this  tenure  being  finudulently  super- 
induced, as  the  regular  (though  unforeseen)  appendages  of 
the  feudal  system. 

This  tenure  of  knight-service  had  aU  the  marks  of  a 
strict  and  regular  feud :  it  was  granted  by  words  of  a  pure 
donation,  dedi  et  concern  (m);  was  transferred  by  investi* 
ture  or  delivering  corporal  possession  of  the  land,  usually 
called  ^'lively  of  seisin;"  and  was  perfected  by  homage  and 
fealty  (n).]  It  also  drew  after  it  the  following  conse- 
quences, some  of  which,  as  we  have  seen  (o),  were  ordinary 
feudal  incidents,  and  therefore  in  general  observance,  not 
in  England  only^  but  throughout  a  large  portion  of  the 
continent  (p)« 

1.  In  tenure  by  chivaby  the  land  on  the  death  of  the 


(0  2  Init  590 ;  Co.  Litt  69  a. 

(k)  **  Mr.  Seldea  contends  that  a 
*'  knight* ■  fee  did  not  consist  of  land 
'*  of  a  fixed  extent  or  Talue,  but  was 
"  as  much  as  the  king  was  pleased  to 
"  grant,  upon  the  condition  of  haying 
'*  the  service  of  one  knight.  Tit.  of 
«  Hon.  p.  2,  c  5,  ss.  17  and  26."— 
Christian't  BlaektUme,  vol.  ii.  p.  62 
(n). 

(i)  Litt  {  95. 

(m)  Co.  Litt  9. 

(a)  As  to  homage  and  fealty,  vide 
sup.  pp.  181, 182 ;  Co.  Litt  64  a,  67  b. 
Foreign  jurists  frequently  blend  ho- 
mage and  fealty  together,  but  in 


England  they  were  distinct  Co. 
Litt  by  Harg.  68  a,  n.(l). 

(«)  Vide  sup.  p.  182. 

(p)  The  local  extent  of  the  feudal 
law  is  pointed  out  in  Hallam's  Mid. 
Ages,  vol.  i.pp.  200--208,  (7th  edit,) 
where  its  regular  machinery  and 
systematic  establishment  are  con- 
sidered as  chiefly  applying  **  to  the 
"  dominions  of  Charlemagne  and  to 
*'  tiiose  countries  which  afterwards 
*'  derived  it  from  thence."  Den- 
mark, Sweden,  Bohemia,  and  Hun- 
gary are  particularly  mentioned  as 
countries  not  influenced  by  the  feu- 
dal system. 
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tenant  passed  by  descent  to  his  heir^  for  the  practice  of 
granting  feuds  Jure  htBrediiario  has  been  in  use  amongst 
us  ever  since  the  Norman  conquest  (9);  and  in  this  descent 
sons  succeeded  before  daughters,  an  elder  son  before  a 
younger  (r). 

2.  K  the  heir  in  chivahy  [was  under  the  age  of  twenty- 
one,  being  a  male,  or  fourteen,  being  a  female,  the  lord 
was  entitled  to  the  wardship  of  the  heir,  and  was  called 
the  guardian  in  chiyaliy  («).  This  wardship  consisted  in 
having  the  custody  of  the  body  and  lands  of  such  heir, 
without  any  accoimt  of  the  profits,  till  the  age  of  twenty- 
one  in  nudes,  and]  fourteen  [in  females.  For  the  law 
supposed  the  heir-male  unable  to  perform  knightneiernce 
till  twenty-one :  but  as  for  the  female,]  Sir  E.  Coke  re- 
marks, that  she  might  at  fourteen  govern  an  household, 
and  marry  a  hud)and,  who  might  do  knight's  service. 
[The  lord  therefore  had  no  wardship,  if  at  the  death  of 
the  ancestor  the  heir  male  was  of  the  fiill  age  of  twenty- 
one,  or  the  heirnfemale  of  fourteen ;]  yet,  if  she  was  then 
under  fourteen,  the  lord  might  not  only  keep  her  in  ward 
till  she  attained  that  age,  but  if  she  remained  unmarried, 
he  might  keep  her  land  in  his  custody  two  years  longer  by 
virtue  of  &e  statute  of  WestoL  I.,  3  Edw,  I.  c.  22  (t). 

[This  wardship,  8o  £u*  as  it  related  to  land,  though  it 
was  not,  nor  could  be,  part  of  the  law  of  feuds,  so  long  as 
they  were  arbitrary,  temporary,  or  for  life  only ;  yet,  when 
they  became  hereditary,  and  did  consequently  often  de- 
scend upon  infimts,  who  by  reason  of  their  age  could 
neither  perform  nor  stipulate  for  the  services  of  the  feud« 
does  not  seem  upon  feudal  principles  to  have  been  un- 
reasonable.    For  the  wardship  of  the  land,  or  custody  of 

(q)  Reeves's  Hist  Eng.  Law,  vol.  pp.429,  215  ;  yol.i.p.  190,  (7th  edit) 

i.p.86.  (0  Litt.  8.   108;    8   Inst.    204; 

(r)  Hale's  Hist  C  L.  c.  11.  Blackstone  states  the  guardianship 

(«)  Wardtkip  and  Marriage  were  of  females  to  have  lasted  till  sixteen, 

not  ordinary  feudal  incidents,  but  But  see  Coleridge's  Blackstone,  vol. 

nearly  peculiar  to  England  and  Nor-  IL  p.  67. 

mandy. — Hallam,  Mid.  Ages,  vol.  ii. 

o2 
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[the  feud,  was  Tetained  hj  the  lord,  that  he  might  out  of 
the  profits  thereof  provide  a  fit  person  to  supply  the  in- 
fiuit's  services,  till  he  should  be  of  age  to  perform  them 
himself:  and,  if  we  consider  the  feud  in  its  original  im- 
port, as  a  stipend,  fee,  or  reward  for  actual  service,  it  could 
not  be  thought  hard  that  the  lord  should  withhold  the 
stipend,  so  long  as  the  service  was  suspended :  though  un- 
doubtedly to  our  English  ancestors,  where  such  a  stipen- 
diary donation  was  a  mere  supposition  or  figment,  it  caiv 
ried  abundance  of  hardship ;  and  accordingly  it  was  re- 
lieved by  the  charter  of  Henry  the  first,  before  mentioned, 
which  took  this  custody  Srom  the  lord,  and  ordained  that 
the  custody,  both  of  the  land  and  the  children,  should  be- 
long to  the  widow  or  next  of  kin.  But  this  noble  immu- 
nity did  not  continue  many  years. 

The  wardship  of  the  body  was  a  consequence  of  the 
wardship  of  the  land ;  for  he  who  enjoyed  the  in&nt's  es- 
tate was  the  properest  person  to  educate  and  maintain  him 
in  his  in&ncy :  and  also  in  a  political  view,  the  lord  was 
most  concerned  to  give  his  tenant  suitable  education,  in 
order  to  qualify  him  the  better  to  perform  those  services 
which  in  his  maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one, 
or  the  heir  female  to  that  of  sixteen,  they  might  sue  out 
their  livery  or  ousterlefnain(u);  that  is,  the  delivery  of 
their  lands  out  of  their  guardian's  hands.  For  this  they 
were  obliged  to  pay  a  fine,  namely,  half  a  year's  profits  of 
the  land ;  though  this  seems  expressly  contrary  to  Magna 
Charta{x).  However,  in  consideration  of  their  lands 
having  been  so  long  in  ward,  they  were  excused  all]  the 
reliefs;  and  the  king's  tenants  all  the  primer  seisins,  also 
to  be  hereafter  mentioned  (y).  [In  order  to  ascertain  the 
profits  that  arose  to  the  crown  by  these  first  firuits  of 
tenure,  and  to  grant  the  heir  his  livery,  the  itinerant  jus- 
tices, or  justices  in  eyre,  had  it  formerly  in  charge  to  make 

(m)  Co.  LiCt  77  a.  (y)  Co.  Litt  77  a. 

(x)  9  lien.  3,  c  3. 
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[inqiiisitlon  concerning  them  by  a  jury  of  the  county, 
commonly  called  an  inquisitio  post  mortem  {z) ;  which  was 
instituted  to  inquire  (at  the  death  of  any  man  of  fortune) 
the  value  of  his  estate,  the  tenure  by  which  it  was  holden, 
and  who,  and  of  what  age,  his  heir  was ;  thereby  to  as- 
certain the  relief  and  value  of  the  primer  seisin,  or  the 
wardship  and  livery  accruing  to  the  king  thereupon.  A 
manner  of  proceeding  that  came  in  process  of  time  to  be 
greatly  abused,  and  at  length  an  intolerable  grievance;  it 
being  one  of  the  principal  accusations  against  Empson 
and  Dudley,  the  wicked  engines  of  Heniy  the  seventh, 
that  by  colour  of  &l8e  inquisitions  they  compelled  many 
persons  to  sue  out  livery  fix)m  the  crown,  who  by  no  means 
were  tenants  thereunto  (a).  And  afterwards  a  court  of 
wards  and  liveries  was  erected,  for  conducting  the  same 
inquiries  in  a  more  solemn  and  legal  manner  (b). 

When  the  heir  thus  came  of  ftill  age(c)  he  was  to  re- 
ceive the  order  of  knighthood,  and  was  compellable  to  take 
it  upon  him,  or  else  pay  a  fine.  For,  in  these  heroical 
times,  no  person  was  qualified  for  deeds  of  arms  and 
chivalry  who  had  not  received  this  order,  which  was  con- 
ferred with  much  preparation  and  solemnity.  We  may 
plainly  discover  the  footsteps  of  a  similar  custom,  in  what 
Tacitus  relates  of  the  Germans,  who,  in  order  to  qualify 
their  young  men  to  bear  arms,  presented  them  in  a  fiiU 
assembly  with  a  shield  and  lance;  which  ceremony  is  sup- 
posed to  have  been  the  original  of  the  feudal  knighthood  (c/). 
This  prerogative  of  compelling  the  vassals  to  be  knighted, 

(s)  HoTeden,  tub  Rich.  1.  Commiisioners  in  the  commissions 

(a)  4  Inst  198.  issued  by   Edward  the  sixth  and 

(fr)  St.  82  Hen.  8,  c.  46 ;  88  Hen.  Queen  Elizabeth,  was  not  limited 

8,  c.  22.  to  the  king's  tenants.     And  see  16 

(e)  Blackstone  adds  here  (yol.  2,  p.  Car.  1 ,  c.  20. 
69X  '*  proYided  he  held  a  knight's  fee  (d)  '*  In  ip$o  etmtiHo  vel  ffHndpum 

in  eapiU  under  the  crown  ;*'  but  Mr.  aUquit,  vel  pater,  vel  propinqumtf  seuio 

Christian  observes,  that  Lord  Coke  /ramedquejuvenemomani.    Haeapud 

does  not  make  Uuit  distinction  in  his  Uloi  toga.  Me  priwtu*  Juventm  honot : 

Commentary  on  the  Stat  de  Milit(  2  ante  hoc  domu*  para  mdeniur:  mox 

Inst.  593),  and  that  the  power  of  the  reipublka,**^De  Mor.  Oenn.  c.  13. 
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[or  to  pay  a  fine— as  expressly  recognized  in  parliament  by 
the  statute  de  MUUibuss  1  Edw.  II. — ^was  exerted  as  an 
expedient  for  raising  money  by  many  of  our  best  princes, 
particularly  by  Edward  the  sixth  and  Queen  Elizabeth; 
but  yet  was  the  occasion  of  heary  murmurs  when  exerted 
by  Charles  the  first:  among  whose  many  misfortunes  it 
was,  that  neither  himself  nor  his  people  seemed  able  to 
distinguish  between  the  arbitrary  stretch  and  the  l^al 
exertion  of  prerogative.  However,  among  the  other  con- 
cessions made  by  that  unhappy  prince^  before  the  &tal 
recourse  to  arms,  he  agreed  to  divest  himself  of  this  flower 
of  the  crown^  and  it  was  accordingly  abolished  by  statute 
16  Car.  I.  c.  20.] 

3.  But  there  was  still  another  piece  of  authority  which 
the  guardian  was  at  liberty  to  exercise  over  his  infimt 
wards;  viz.  the  right  of  tnarriaffe(e),  which  signifies  the 
power,  which  the  lord  or  guardian  in  chivalry  had,  of  dis- 
posing of  his  in&nt  ward  in  matrimony.  For,  he  might 
tender  to  his  in&nt  tenant,  when  of  the  age  of  fourteen,  a 
suitable  match  without  diqMxragemenii  or  inequality;  which 
the  infimt,  if  a  male,  could  not  refiise  and  marry  elsewhere, 
without  forfeiting  to  the  lord  double  the  value  which  the 
lord  might  have  obtained  fi^r  the  alliance,  dtq^ticem  vidorem 
maritagii;  nor  could  a  female  refiise,  without  entitling  him 
to  hold  her  lands  by  way  of  penalty,  till  she  attained  the 
age  of  twenty-one.  And  even  without  tender  of  a  match, 
he  was  entitled  in  every  case,  on  the  ward's  coming  of  age, 
to  the  single  value  which  he  might  have  obtained  for  the 
marriage  (/).  [This  seems  to  have  been  one  of  the  greatest 
hardships  of  our  antient  tenures.  There  were  indeed  sub- 
stantial reasons  why  the  lord  should  have  the  restraint  and 
controul  of  the  ward's  marriage,  especially  of  his  female 
ward;  because  of  their  tender  years,  and  the  danger  of 
such  female  wards  intermarrying  with  the  lord's  enemy (^): 

(e)  See  Ca  Litt.  SS,  n.  (11),  by      70  b  ;  Palmer*!  case,  5  Rep.  126  b  ; 
Harg. ;  ReeTea'a  Hist.  vol.  L  p.  IIS.       Co.  Litt  82  a. 
(/)  Loid  Darcy's  case,  6  Rep.  {g)  Bract  1.  2,  c.  87,  s.  6. 
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[but  no  tolerable  pretence  could  be  assigned  why  the  lord 
should  have  the  sale  or  value  of  the  marriage.  Nor  indeed 
is  this  claim  of  strictly  feudal  original;  the  most  probable 
account  of  it  seeming  to  be  this:  that  by  the  custom  of 
Normandy  the  lord's  consent  was  necessary  to  the  mart 
riage  of  his  female  wards(A);  which  was  introduced  into 
England^  together  with  the  rest  of  the  Norman  doctrine  of 
feuds:  and  it  is  likdy  that  the  lords  usually  took  money 
for  such  their  consent^  since^  in  the  before-cited  charter  of 
Henry  the  first,  he  engages  for  the  fiiture  to  take  nothing 
for  his  consent;  which  also  he  promises  in  general  to  give, 
provided  such  female  ward  were  not  married  to  his  enemy. 
But  this  among  other  beneficial  parts  of  that  charter  being 
disregarded^  and  guardians  stQl  continuing  to  dispose  of 
their  wards  in  a  very  arbitrary  unequal  manner,  it  was 
provided  by  King  John's  great  charter,  that  heirs  should 
be  married  without  disparagement,  the  next  of  kin  haying 
previous  notice  of  the  contract (i);  or,  as  it  was  expressed 
in  the  first  draught  of  that  charter, "  ita  maritentur  ne 
disparagentur,  et  per  consilium  propinquorvm  de  i^onsanr 
guimtaJte  sud{hy^  But  these  provisions  in  behalf  of  the 
relations  were  omitted  in  the  charter  of  Henry  the  third: 
wherein (Q  the  clause  stands  merely  ihus^" h4m'ede8  mor 
ritentur  absque  disparagatiane :^^  meaning  certainly,  by 
hmredesy  heirs  female,  as  there  are  no  traces  before  this  to 
be  found  of  the  lord's  claiming  the  marriage  of  heirs 
male(m);  and  as  Glanvil  expressly  confines  it  to  heirs 
female  (n).  But  the  king  sad  his  great  lords  thenceforward 
took  a  handle  (from  the  ambiguity  of  this  expression)  to 
claim  them  both,  sive  sit  mascubis  sivefamina,  as  Bracton 
more  than  once  expresses  it(o):  and  also,  as  nothing  but 
disparagement  was  restrained  by  Magna  Charta,  they 

.(h)  Gr.  Cost.  96,  taghtm  seem  ex  vi  termini  to  denote 

(i)  Cap.  6,  edit.  Oxon.  the  providing  of  a  husband, 

(k)  Cap.  S,  ib.  («)  L.  7,  c.  9  and  12,  Mid  I.  9, 

<0  Cap.  6.  c.  4. 

(m)  The  words mariiare  and  mart-  (o)  L.  2,  c.  88,  8.  1. 
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[thought  themselves  at  liberty  to  make  all  other  advantages 
that  they  could  (p).  And  afterwards  this  right  of  selling 
the  ward  in  marriage,  or  else  receiving  the  price  or  value 
of  it,  was  expressly  declared  by  the  statute  of  Merton(9); 
which  is  the  first  direct  mention  of  it  perhaps  to  be  met 
^th,  in  our  own  or  any  other  law.] 

4.  The  tenant  in  chivalry  was  also  liable  to  aids.  These 
in  England  [were  principally  three:  first,  to  ransom  the 
lord's  person,  if  taken  prisoner;  a  necessary  consequence 
of  the  feudal  attachment  and  fidelity:  insomuch  that  the 
neglect  of  doing  it,  whenever  it  was  in  the  vassal's  power, 
was,  by  the  strict  rigour  of  the  feudal  law,  an  absolute 
forfeiture  of  his  estate  (r).  Secondly,  to  make  the  lord's 
eldest  son  a  knight:  a  matter  that  was  formerly  attended 
with  great  ceremony,  pomp  and  expense.  This  aid  could 
not  be  demanded  till  the  lord's  heir  was  fifteen  years  old, 
or  capable  of  bearing  arms(«);  the  intention  of  it  being  to 
breed  up  the  eldest  son  and  heir  apparent  of  the  seigniory 
to  deeds  of  arms  and  chivalry,  for  the  better  defence  of  the 
nation.  Thirdly,  to  marry  the  lord's  eldest  daughter,  by 
giving  her  a  suitable  portion;  for  daughters'  portions  were 
in  those  days  extremely  slender,  few  lords  being  able  to 
save  much  out  of  their  income  for  this  purpose:  nor  could 
they  acquire  money  by  other  means,  being  wholly  con- 
versant in  matters  of  arms;  nor,  by  the  nature  of  their 
tenure,  could  they  charge  their  lands  with  this,  or  any 
other  incumbrances.  From  bearing  their  proportion  to 
these  aids,  no  rank  or  profession  was  exempted:  and  there- 
fore even  the  monasteries,  till  the  time  of  their  dissolution, 
contributed  to  the  knighting  of  their  founder's  male  heir 
(of  whom  their  lands  were  holden)  and  the  marriage  of  his 
female  descendants  (^).  And  one  cannot  but  observe,  in 
this  particular,  the  great  resemblance  which  the  lord  and 
vassal  of  the  feudal  law,  bore  to  the  patron  and  client  of  the 

(p)  Wrightrs  Tenures,  97.  («)  2  Inst.  233. 

(f )  20  Hen.  8,  c.  6.  (/)  PbUip's  Life  of  Pole,  1.  228. 

(r)  Feud.  1.  2,  t.  24. 
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[Roman  republic;  between  whom  also  there  subsisted  a 
mutual  fealty,  or  engagement  of  defence  and  protection. 
For,  with  regard  to  the  matter  of  aids,  there  were  three 
which  were  usually  raised  by  the  client;  viz.  to  marry  the 
patron's  daughter;  to  pay  his  debts;  and  to  redeem  his 
person  from  captivity(«). 

But  besides  these  antient  feudal  aids,  the  tyranny  of 
lords  by  degrees  exacted  more  and  more ;  as,  aids  to  pay 
the  lord's  debts  (probably  in  imitation  of  the  Komans), 
and  aids  to  enable  him  to  pay  aids  or  reliefs  to  his  superior 
lord ;  from  which  last  indeed  the  king's  tenants  in  capite 
were,  from  the  nature  of  their  tenure,  excused,  as  they  held 
immediately  of  the  king,  who  had  no  superior.  To  prevent 
this  abuse.  King  John's  Magna  Charta  (y)  ordained,  that 
no  aids  be  taken  by  the  king  of  his  tenants  in  capite  with- 
out consent  of  parliament,  nor  in  any  wise  by  inferior  lords, 
save  only  the  three  antient  ones  above  mentioned.  But 
this  provision  was  omitted  in  Henry  the  third's  charter, 
and  the  same  oppressions  were  continued  till  the  twenty- 
fifth  year  of  Edward  the  first,  when  the  statute  called  Con* 
firmatio  Chartarum  was  enacted;  which  in  this  respect 
revived  King  John's  charter,  by  ordaining  that  none  but 
the  antient  aids  should  be  taken.]  These  ordinances, 
however,  related  to  the  species  of  aids  only ;  the  quantity 
of  each  aid  was  provided  for  by  other  statutes.  [King 
John's  charter  indeed  ordered,  that  all  aids  taken  by  in- 
ferior lords  should  be  reasonable  (tr) ;]  as  well  as  that  the 
aids  taken  by  Ihe  king  of  his  tenants  in  capite  should  be 
settled  by  parliament  (a:).  But  they  were  never  completely 
adjusted  till  the  statute  Westm.  I.  (3  Edw.  I.  c.  36),  and  25 
Edw.  III.  (stat.  5),  c  1 1,  the  former  of  which  fixed  the  aids 
of  inferior  lords  at  twenty  shillings,  or  the  supposed  twentieth 

(m)  ^*Erai  auitmlute  inter  utroique  Paul.  Manutiut  de  Senatu  Romano, 

tlffietomm  ••etMiliMlo-*Hil  eUtnies  ad  c  1. 
coUccamdttt stnaionm  JUiiu  dt  suo  cow-  (v)  Cap.  12,  16. 

ftrtfA  I  m  mrU  oliral  rfitfofolioneM  (w)  Ibid.  15. 

graltiuUKm  ptewnktm  erttgoTtM  ;  €t  ab  («)  Ibid.  14. 

kottibus  im  beUo  eapiosrgdimergni"-^ 
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part  of  the  animal  value  of  every  knight's  fee,  for  making 
the  eldest  son  a  knight»  or  marrying  the  eldest  daughter : 
and  the  latter  did  the  same  with  regard  to  the  king's 
tenants  inaqnte.  [The  other  aid,  for  ransom  of  the  lord's 
person,  being  not  in  its  nature  capable  of  any  certainly, 
was  therefore  never  ascertained.] 

5.  The  tenant  in  chivalry  was  liable  besides  to  relief. 
[This  was  looked  upon,  very  justly,  as  one  of  the  greatest 
grievances  of  tenure ;  eq)ecially  when,  at  the  first,  it  was 
merely  arbitrary  and  at  the  will  of  the  lord ;  so  that,  if 
he  pleased  to  demand  an  exorbitant  relief,  it  was  in  effect 
to  disinherit  the  heir  (x).  The  EngUsh  ill  brooked  this 
consequence  of  their  new  adopted  policy ;  and  therefore 
William  the  Conqueror  by  his  laws(y)  ascertained  the 
relief,  by  directing,  in  imitation  of  the  Danish  heriots,  that 
a  certain  quantity  of  arms  and  habiliments  of  war  should 
be  paid  by  the  earls,  barons,  and  vavasours  respectively ; 
and  if  the  latter  had  no  arms,  they  should  pay  100«, 
William  Bufus  broke  through  this  composition,  and  again 
demanded  arbitrary  uncertain  reliefii,  as  due  by  the  feudal 
laws;  thereby  in  effect  obliging  every  heir  to  new  pur- 
chase or  redeem  his  land  {z) :  but  his  brother,  Henry  the 
first,  by  the  charter  before  mentioned,  restored  his  fiither's 
law ;  and  ordained  that  the  relief  to  be  paid  should  be 
according  to  the  law  so  established,  and  not  an  arbitrary 
redemption  (a).  But  afterwards,  when,  by  an  ordinance 
in  the  twenty-seventh  year  of  Henry  the  second,  called  the 
<<  assize  of  arms,"  it  was  provided  that  every  man's  armour 
should  descend  to  his  heir,  for  defence  of  the  realm; 
and  it  thereby  became  impracticable  to  pay  these  acknow- 
ledgments in  arms,  according  to  the  laws  of  the  Conqueror; 
the  composition  was  universally  accepted  of  100^.  for  every 
knight's  foe,  as  we  find  it  ever  after  established  (ft).     But 

(«)  Wright'0  Tenures,  99.  tnam  tleut  faeUbtU  tempore Jr4ilrU  wteif 

(y)  Wilkins's  Leges  Anglo-Sax.  eed  legUima  et  jmeta  reUvtUiame  rek" 

LL.  Guil.  Con.  cc.  22.  28,  24.  valHt  eom."— 'Text.  Roffens.  cap.  84. 

(s)  2  Roll.  Abr.  5]4i  (A)  As  to  what  was  a  •'knight's 

(a)  *'  Haret   non    redimel    terram  fee"  vide  sup.  p.  198. 
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fit  must  be  remembered  (c),  that  this  relief  was  only  then 
payable,  if  the  heir  at  the  death  of  his  ancestor  had 
attained  his  fidl  age  of  one  and  twenty  years.] 

6.  The  tenant  in  ohiTalry  was  also  liable  to  the  pay* 
ment  of  primer  seisin,  which  was,  however,  a  burthen  [only 
incident  to  the  king's  tenants  in  eapite,  and  not  to  those 
who  held  of  inferior  or  mesne  lords  (d).  It  was  a  right 
which  the  king  had,  when  any  of  his  tenants  tfi  aqrite  died 
seised  of  a  knight's  fee,  to  receive  of  the  heir,^provided  he 
were  of  fiill  age,)  one  whole  year's  profits  of  the  lands,  if 
they  were  in  immediate  possession ;  and  half  a  year's  pro- 
fits, if  the  lands  were  m  reversion  expectant  on  an  estate 
for  life(e).  This  seems  to  be  little  more  than  an  addi- 
tional relief,  but  grounded  upon  this  feudal  reason ;  that, 
by  the  antient  law  of  feuds,  immediately  upon  the  death 
of  a  vassal  the  superior  was  entitled  to  enter  and  take 
seisin  or  possession  of  the  land,  by  way  of  protection 
against  intruders,  till  the  heir  appeared  to  daim  it  and 
receive  investiture ;  during  which  interval  the  lord  was 
entitled  to  take  the  profits ;  and  unless  the  heir  claimed 
within  a  year  and  a  day,  it  was  by  the  strict  law  a  for- 
feiture (y).  This  practice,  however,  seems  not  to  have 
long  obtained  in  England,  if  ever,  with  regard  to  tenure 
under  inferior  lords ;  but  as  to  tenures  in  cajnie,  the  prima 
seidna  was  expressly  declared,  under  Henry  the  third  and 
Edward  the  second,  to  belong  to  the  king  by  prerogative, 
in  contradistinction  to  other  lords  {g).  The  king  was  en- 
titled to  enter  and  receive  the  whole  profits  of  the  land, 
till  livery  was  sued;  which  suit  being  commonly  made 
within  a  year  and  a  day  next  after  the  death  of  the  tenant, 
in  pinrsnance  of  the  strict  feudal  rule,  therefore  tiie  king 
used  to  take,  as  an  average,  ih^  first  jruiU,  that  is  to  say, 

(e)  Olanv.  1.  9,  c  4 ;  Litt  §  112.  the  relief.— Hallsm,  Mid.  Ages,  vol. 

(<0  Primer  seuin  eeemt  not  to  have  i.  p.  ISS,  7th  ediL 

been  an  ordinary  feudal  incident,  (e)  Co.  Litt.  77  a. 

though  in  Fnmee  the  lord  might  </)  Feud.  L  2,  t.  24. 

enter  on  the  landa  and  posseai  them  (g)  Stat  Marlb.  c.  16 ;   17  Edw. 

for  a  year  if  the  heir  could  not  pay  2,  c.  S. 
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[one  year's  profits  of  the  land  (A).  And  this  afterwards 
gave  a  handle  to  the  Popes — who  claimed  to  be  feudal 
lords  of  the  Church, — to  claim,  in  like  manner,  from  every 
clergyman  in  England  the  first  year's  profits  of  his  bene- 
fice, by  way  of  primitUB  or  first  fimts.] 

7.  The  tenant  in  chivalry  on  arriving  at  the  full  age  of 
twenty-one,  had  power  of  aliening  his  land;  but  such  alien- 
ation was  required  to  be  to  hold  of  the  same  lord  as  he 
himself  held«it  of  before  (t) ;  and  he  had  no  power  of  alien- 
ing it  by  a  testamentary  disposition. 

8.  The  tenant  in  chivalry,  exercising  the  power  of  alien- 
ation above  mentioned,  was  liable,  if  he  held  in  capitey  to 
B,/ine  on  alienation;  but  these  fines  [only  seem  to  have  been 
exacted  from  the  king's  tenants  in  capites  who  were  never 
able  to  aliene  without  a  licence:]  and  if  they  did,  it  be- 
came a  question  whether  they  did  not  incur  an  absolute 
forfeiture  of  the  land  (j),  [But  this  severity  was  miti- 
gated by  the  statute  1  Edward  III.  c.  12,  which  ordained, 
that  in  such  case  the  lands  should  not  be  forfeited,  but  a 
reasonable  fine  be  paid  to  the  king.  Upon  which  statute 
it  was  settled,  that  one-third  of  the  yearly  value  should  be 
paid  for  a  licence  of  alienation ;  but  if  such  tenant  pre- 
sumed to  aliene  without  a  licence,  a  fiill  year's  value  should 
be  paid  (A).] 

9.  The  estate  of  the  tenant  in  chivalry  was  liable  to  the 
incidents  of  escheat  and  forfeiture.  These  were  feudal  in- 
cidents attaching  in  full  force  to  the  tenure  in  chivalry, 
and  were  attended  beside  with  a  severity  which  seems 
to  have  been  peculiar  to  England  (Z),  that  by  attainder 

(A)  Staundf.  Prerog.  12.  in  general  only  a  part  of  hii  lands. 

(t)  This  was   by   the  statute  of  See  Wright's  Tenures,  p.  154;  Co. 

Qttiaemptoret,  (18  Edw.  l,c.  1.)  This  Litt.  by  Harg.  43  a,  n.  (2)  ;  2  BL 

statute  applied  both  to  tenants  in  Comm.  p.  161. 

chivalry  and  those  in  socage ;    (2  (J)  2  Inst  66. 

Inst.  501.)    Even  anterior  to    its  (Ar)  Id.  67. 

provisions  the  tenant  might  aliene,  (l)  Hallam,    Mid.    Ages,  voL  L 

but  only  by  way  of  sub-infeudation ;  p.  188, 7th  ed« ;  2  Bla.  Com.  254. 
that  is,  to  hold  as  of  himself;  and 
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of  treason  or  felony  the  tenant  not  only  forfeited  his  lond^ 
but  his  blood  was  held  to  be  corrupted  or  stained;  where- 
by every  inheritable  quality  was  entirely  blotted  out  and 
abolished^  so  that  no  land  could  thereafter  be  transmitted 
from  him  or  through  him  in  a  course  of  descent. 

These  [were  the  principal  quaUties,  fruits,  and  conse- 
quences of  the  tenure  by  knight-service :]  a  tenure  by 
which  a  great  part  of  the  lands  in  this  kingdom  was  held, 
[till  the  middle  of  the  seventeenth  century ;  and  which 
was  created,  as  Sir  Edward  Coke  expressly  testifies  (m), 
for  a  military  purpose ;  viz.  for  defence  of  the  reahn  by 
the  king's  own  principal  subjects ;  which  was  judged  to  be 
much  better  than  to  trust  to  hireUnscs  or  foreimers.  The 
description  here  given  is  that  of  Sight^rSe  proper; 
which  was  to  attend  the  king  in  his  wars.  There  were 
also  some  other  species  of  knight-service ;  so  called  (though 
improperly),  because  the  service  or  render  was  of  a  fiee 
and  honourable  nature,  and  equally  uncertain  as  to  the  time 
of  rendering,  as  that  of  knight-service  proper,  and  because 
they  were  attended  with  similar  fruits  and  consequences. 
Such  was  the  tenure  by  grand  serjeanty,  per  magnum  sertn" 
Hum  (n),  whereby  the  tenant  was  bound,  instead  of  serv- 
ing the  king  generally  in  his  wars,  to  do  some  special 
honorary  service  to  the  Hng  in  person ;  as  to  carry  his 
banner,  his  sword,  or  the  like ;  or  to  be  his  butler,  cham- 
pion, or  other  officer,  at  his  coronation  (o).  It  was  in 
most  other  respects  like  knight-service  (p) ;  only  he  was 
not  bound  to  pay  aid  (9),  or  escuage(r);  and,  while 
tenant  by  knight-service  paid  five  pounds  for  a  reUef  on 
every  knight's  fee,  "  tenant  by  grand  serjeanty"  paid  one 
year's  value  of  his  land,  were  it  much  or  little  («)  ].  And 
none  could  hold  by  grand  serjeanty,  but  of  the  king  only* 
[Tenure  by  comage, — ^to  wind  a  horn  when  the  Scots  or 

(m)  4  Inst.  192.  (p)  Litt  s.  158. 

(«)  Co.  Litt  by  Harg.  108  a,  n.  (9)  2  Inst.  288. 

(1).  (r)  Litt.  8. 158. 

(0)  Litt.  s.  158.  it)  Id.  8.  154. 
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[other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects, — ^was,  like  other  services  of  the  same  nature  J 
when  the  tenure  was  immediatelj  of  the  king  {t),  [a  species 
of  grand  serjeanty  (k). 

These  services,  both  of  cfaivalrj  and  grand  serjeantjr, 
were  all  personal  and  uncertain  as  to  their  quantity  or 
duration.  But  the  personal  attendance  in  knight-service 
growing  troublesome  and  inconvenient  in  many  respects, 
the  tenants  found  means  of  compounding  for  it;  fii«t,  by 
sending  others  in  their  stead,  and  in  process  of  time  by 
making  a  pecuniary  satisfiMstion  to  the  lords  in  Heu  of  it. 
This  pecuniary  satisfiiction  at  last  came  to  be  levied  by 
assessments,  at  so  much  for  every  knight's  fee ;  and  there- 
fore this  kind  of  tenure  was  called  scutagium  in  Latin,  or 
servitium  scuti  (r)  ;  scutum  being  then  a  well  known  deno- 
mination for  money :  and  in  like  manner  it  was  called,  in 
our  Norman  French,  escuage :  being  indeed  a  pecuniary, 
instead  of  a  military  service.  The  first  time  this  i^peara 
to  have  been  taken,  was  in  the  fifth  year  of  Henry  the 
second,  on  account  of  his  expedition  to  Toulouse ;  but  it 
soon  came  to  be  so  universal,  that  personal  attendance  fell 
qtiite  into  disuse.  Hence  we  find  in  our  antient  histories, 
that  fix>m  this  period,  when  our  kings  went  to  war,  they 
levied  acutages  on  their  tenants,  that  is,  on  all  the  land- 
holders of  the  kingdom,  to  defi?ay  their  expenses,  and  to 
hire  troops :  and  these  assessments,  in  the  time  of  Henry 
the  second,  seem  to  have  been  made  arbitrarily  and  at  the 
king's  pleasure.  Which  prerogative  being  greatiy  abused 
by  his  successors,  it  became  matter  of  national  clamour ; 
and  King  John  was  obliged  to  consent,  by  his  Magna 
Chartat  that  no  scutage  should  be  imposed  witiiout  con- 
sent of  par1iament(x).     But  this  clause  was  omitted  in  his 

(0  Co-  Litt  107a.  by  Harg.  68  b,  7S  a,  n.  (2),  74  a, 

(«)  Litt  1. 166.  n.  (1). 

(o)  Litdeton,  Coke,  and  Braeton,  (x)  "  NuUum  temtdgitm  pomatmr  In 

render  it  the  **Benrice  of  the  shield,"  regno  noiiro,  niH  per  eammtme  eoiui- 

I.  e.  of  anoB,  being  a  compensation  Imm  regni  notiru** — C«  112« 
for   actual   serrice;   see  Ca  Litt. 
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[son  Heniy  tlie  third's  charter  (y) ;  where  we  only  find  that 
scutagea  or  escuage  should  be  taken  as  thej  were  used  to 
be  taken  in  the  time  of  Henry  the  second :  that  is^  in  a 
reasonable  and  moderate  manner.  Yet  afterwards^  by  sta^ 
tute  25  Edward  L  (cc  5  and  6),  and  many  subsequent  sta- 
tutes (z),  it  was  again  provided^  that  the  king  should  take 
no  aids  or  tasks  but  by  the  common  assent  of  the  realm; 
hence  it  was  held  in  our  old  books,  that  escuage  or  scutage 
could  not  be  levied  but  by  consent  of  parliament  (a) ;  such 
Bcutages  being  indeed  the  groundwork  of  all  succeeding 
subsidies,  and  the  land-tax  of  later  times  (&). 

By  the  d^enerating  of  knight-service,  or  personal  mili- 
tary duty,  into  escuage,  or  pecuniary  assessments,  all  the 
advantages  (either  promised  or  real)  of  the  feudal  con- 
stitution were  destroyed,  and  nothing  but  the  hardships 
remained:  instead  of  forming  a  national  militia,  composed 
of  barons,  knights  and  gentlemen,  bound,  by  their  interest, 
their  honour  and  their  oaths,  to  defend  their  king  and 
country,  the  whole  of  this  system  of  tenures  now  tending 
to  nothing  else  but  a  wretched  means  of  raising  money  to 
pay  an  army  of  occasional  mercenaries.  Inthemeantime 
the  fiunilies  of  all  our  nobility  and  gentry  groaned  under  the 
intolerable  burdens,  which  (in  consequence  of  the  fiction 
adopted  after  the  Conquest)  were  introduced  and  laid  upon 
ihem  by  the  subtlety  and  finesse  of  the  Norman  lawyers. 
For,  besides  the  acutages  to  which  they  were  liable  in  de- 
fect of  personal  attendance— which  however  were  assessed 
by  themselves  in  parliament — they  might  be  called  upon 
by  the  king  or  lord  paramount  for  aids,  whenever  his 
eldest  son  was  to  be  knighted,  or  his  eldest  daughter 
married;  not  to  forget  the  ransom  of  his  own  person.  The 
heir,  on  the  death  of  his  ancestor,  if  of  fiiU  age,  was  plun- 
dered of  the  first  emoluments  arising  fi!om  his  inheritance^ 
by  way  of  relief  and  pryner  seisin  ;  and,  if  under  age,  of 

(y)  Cap.  97.  (6)  See  Index  to  Tol.  %  in  dt 

(s)  Vide  tup.  p.  170.  **  Land-Ux." 

(a)  Old.  Ten.  tiu  Escuage. 
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[the  whole  of  his  estate  during  in&ncj.  And  then^  as  Sir 
Thomas  Smith (c)  very  feelingly  complains^  ''when  he 
*'  came  td  his  own,  after  he  was  out  of  wardahip,  his  woods 
''  decayed,  houses  fiJlen  down,  stock  wasted  and  gone, 
<'  lands  let  forth  and  ploughed  to  be  barren,"  to  reduce 
him  still  further,  he  was  yet  to  pay  half  a  year's  profits  as 
a  fine  for  suing  out  livery;  and  also  the  price  or  value  of 
his  marriage  f\  or  twice  that  value  if  he  refused  such  wife 
as  his  lord  and  guardian  tendered  him  without  disparage* 
ment,  and  married  elsewhere.  [Add  to  this,  the  untimely 
and  expensive  honour  of  knighthood^  to  make  his  poverty 
more  completely  splendid;  and  when  by  these  deductions 
his  fortune  was  so  shattered  and  ruined,  that  perhaps  he 
was  obliged  to  sell  his  patrimony,  he  had  not  even  that 
poor  privilege  allowed  him,  without  paying  an  exorbitant 
fine  for  a  licence  of  alienation. 

A  slavery  so  complicated,  and  so  extensive  as  this, 
called  aloud  for  remedy,  in  a  nation  that  boasted  of  its 
fi:eedom.  Palliatives  were  from  time  to  time  applied  by 
successive  acts  of  parliament,  which  assuaged  some  tem- 
porary grievances,  till  at  length  the  humanity  of  King 
James  the  first  consented,  in  consideration  of  a  proper  equi- 
valent, to  abolish  them  all  (d);  though  the  plan  proceeded 
not  to  effect:  in  like  manner  as  he  had  formed  a  scheme, 
and  began  to  put  it  in  execution,  for  removing  the  feudal 
grievance  of  heritable  jurisdictions  in  Scotland  (e) ;  which 
has  since  been  pursued  and  effected  by  the  statute  20 
George  II.  c.  43(/).  King  James's  plan  for  exchanging 
our  military  tenures  seems  to  have  been  nearly  the  same 
as  that  which  has  been  since  pursued;  only  with  this 
difference,  that  by  way  of  compensation  for  the  loss  which 
the  crown  and  other  lords  would  sustain,  an  annual  fee- 
fium  rent  was  to  have  been  settled  and  inseparably  annexed 

(c)  Commonw.  L  8,  c.  5,  year  (20  Geo.  2,  c.  60,)  the  tenure  of 

(if)  4  Inst.  202.  wardholding    (equiyalent    to     the 

(e)  Dahrymp.  of  Feudi,  292.  knight  service  of  England)  is  for 

(/)  By  another  statute  of  the  same  ever  abolished  in  Scotland. 
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[to  the  crown^  and  assured  to  the  inferior  lords^  payable  out 
of  every  knight's  fee  within  their  respective  seigniories:  an 
expedient  seemingly  much  better  than  the  hereditary  ex- 
cise^  which  was  afterwards  made  the  principal  equivalent 
for  these  concessions.  For  at  length  the  military  tenures, 
with  all  their  heavy  appendages,  (having  during  the  Usur- 
pation been  discontinued,)  were  destroyed  at  one  blow  by 
the  statute  12  Car.  11.  c.  24;  which  enacts,  that  the  court 
of  wards  and  liveries,  and  all  wardships,  liveries,  primer 
seifflns,  and  ousterlemains,  values  and  forfeitures  of  mar- 
riage, by  reason  of  any  tenure  of  the  king  or  others,  be 
totally  taken  away.  And  that  all  fines  for  alienations, 
tenures  by  homage,  knight  service,  and  escuage,  and  also 
aids  for  manying  the  daughter  or  knighting  the  son,  and  all 
tenures  of  the  king  in  capite^  be  likewise  taken  tLWBj(g). 
And  that  all  sorts  of  tenures,  held  of  the  king  or  others, 
be  turned  into  free  and  common  socage,  save  only  tenures 
in  frankalmoign,  copyholds  and  the  honorary  services  (with- 
out the  slavish  part)  of  grand  serjeanty.  A  statute,  which 
was  a  greater  acquisition  to  the  civil  property  of  this  king- 
dom than  even  Magna  Charta  itself;  since  that  only  pruned 
the  luxuriances  that  had  grown  out  of  the  military  tenures, 
and  thereby  preserved  them  in  vigour;  but  the  statute  of 
King  Charles  extirpated  the  whole,  and  demolished  both 
root  and  branches.] 

II.  The  second  kind  of  tenure  which  we  had  to  con- 
sider (A),  and  into  which,  by  the  statute  just  mentioned, 
all  tenures  by  knight-service  are  now  converted,  is  [Free 
Socage.     Socage,  in  its  most  general  and  extensive  mginr 

ig)  Mr.  Hargrave  holds  this  men-  is  at  all  events  certain  that  the  enact- 

tion  of  tenures  in  eapite  to  have  heen  ment  was  not  intended  to  prohibit 

a  mistake  in  the  framersof  the  Act;  persons  from  holding  immediately 

(see  Co.  Litt  by  Harg.  108,  n.  (5)).  under  the  crown.     Indeed,  it  is  in 

There  may  be  some  doubt,  however,  this  manner  that  land  in  fee  it  now 

as  to  the  sense  in  which  the  terra  is  most  usuaUy  held, 

used,  as  there  were  two  kinds  of  te-  (A)  Vide  sup.  p.  198. 
nure  ra  capites  vide  sup.  p.  190.    It 
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[fication^  seems  to  denote  a  tenure  by  any  c^*tain  and  de- 
terminate service.  And  in  this  sense  it  is  bj  our  antient 
writers  constantly  put  in  opposition  to  cbiyalry,  or  knight- 
service,  where  the  render  was  precarious  and  uncertain. 
Thus  Bracton(t):  if  a  man  holds  by  rent  in  money,  with- 
out any  escuage  or  serjeanty,  **  id  tenementum  tUd  potest 
sacagium ; "  but  if  you  add  thereto  any  royal  service,  or 
escuage,  to  any  the  smallest  amount, ''  illud  did  poterit 
feodum  mUitare,^^  So  too  the  author  of  Fleta (A);  ''  ex  do^ 
nationibuM,  servitia  miiUaria  vel  magnm  serjantuE  non  con-- 
tinentibus,  oritur  nobis  quoddam  nomen  genercdey  quod  est 
socagium*^  Littleton  also  (2)  defines  it  to  be,  where  the 
tenant  holds  his  tenement  of  the  lord  by  any  certain  ser- 
vice, in  lieu  of  all  other  services;  so  that  they  be  not 
•ervice*  of  chivalry,  or  knight-servioe.  The  serdce  murt 
therefore  be  certain,  in  order  to  denominate  it  socage:  as 
to  hold  by  fealty  and  20s,  rent;  or  by  homage,  fealty,  and 
20s.  T&iti  or,  by  homage  and  fealty  without  rent;  or,  by 
fealty  and  certain  corporal  service,  as  ploughing  the  lord's 
land  fer  three  days;  or  by  fealty  only,  without  any  other 
service:  fer  all  these  are  tenures  in  socage(m).] 


(0  L.2,  G.  16, 1.9. 
(k)  L.  3,  c.  H,  ».  9. 

(/)  S.  117. 

(m)  Lift.  88.  1 17, 1 18, 1 19.  As  to 
the  etymology  of  the  term  gocage,  it 
is  derived  by  Littleton,  Lord  Coke, 
and  others,  from  the  French  word 
soc,  a  ploughshare ;  its  services  being 
supposed  to  have  consisted  formerly 
of  those  of  husbandry  only,  though 
changed  in  process  of  time  to  a  pecu- 
niary rent ;  (see  Ca  Litt.  by  Harg. 
86  a,  n.  (1)) ;  Wright's  Ten.  144.  On 
the  other  hand  this  term  is  consi- 
dered by  Somner  and  Blackstone  as 
originating  in  die  Saxon  «oc,  which 
signified  any  franchise  or  privilege, 
(though  more  especially  one  of  juris- 
diction) ;  toe€tge  being  distinguished 


from  other  tenures  by  the  great 
privilege  of  fixed  and  ascertained 
services;  (see  2  Bl.  Com.  p.  80.) 
The  opinion  of  Bracton,  as  one  of  the 
earliest  authorities  on  the  subject, 
would  be  entitled  to  great  weight 
were  it  more  decidedly  expressed. 
**  DM  poterit  tocagium  a  socco,  et 
inde  tenentet  tocmaaniy  eo  quod  depu- 
UUi  Mintf  ut  videtur,  tantummodo  ad 
culturam,  et  quorum  cuttcdia  et  ma- 
ritagia  ad  propinquioree  parentes  Jure 
sanguinu  perttttebani,*' ^Bnct  o.  86. 
This  leans,  though  somewhat  doubt- 
fully, towards  the  derivation  firom 
the  plough ;  but  in  another  part  of 
his  work  he  speaks  of  the  tenure 
called  toeagium  Mamum  in  a  way  that 
rather  tends  to  assign  to  eoeagium  the 
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But,  as  formerly  shown  on  tlie  authority  of  Bracton  (n)^ 
[socage  is  of  two  Bolts :  /rw-socage,  where  the  services  are 
not  only  certain  but  honourable ;  and  m/fetn-socage^  where 
the  services,  though  certain,  are  of  a  baser  nature.  Such 
as  hold  by  the  former  tenure  are  called  in  Glanvil(o),  and 
other  subsequent  authors,  by  the  name  of  liieri  sokemanni, 
or  tenants  in  free  socage.  Of  this  tenure  we  are  now  to 
speak ;  and  this,  both  in  the  nature  of  its  service,  and  the 
fruits  and  consequences  appertaining  thereto,  was  always 
by  much  the  most  free  and  independent  species  of  any.] 
It  was  of  a  strongly  feudal  charactev  indeed,  being  created 
by  words  of  pure  donation  and  livery  of  seisin,  and  in* 
variably  attended  with  the  obligation  of  fealty  at  the  leasts 
(even  ^ere  no  other  service  was  rendered,)  and  with  all 
the  incidents  attaching  to  feuds  in  general.  Yet  it  fell  fiur 
short,  upon  the  whole,  of  the  severity  of  the  tenure  in 
chivalry ;  and  this  not  only  as  being  certain  in  its  services, 
but  also  as  being  comparatively  mild  in  some  of  its  fruits 
and  consequences.  This  vrill  manifestly  appear  by  the 
fcDowing  enumeration  of  them. 

1.  The  law  of  inheritance  was  the  same  in  socage  tenure 
as  in  tenure  by  knight-service  (/?). 

2.  Wardship  [was  also  incident  to  tenure  in  socage; 
but  of  a  nature  very  different  from  that  incident  to  knight- 
service*  For  if  the  inheritance  descend  to  an  in&nt  under 
fourteen,  the  wardship  of  him  does  not,  nor  ever  did,  be- 


meaning  o( privileged  tenure.  **Ett 
etiam  genue  villenagii,  4'c.|  quod  did' 
tur  Bocagium  -villanum,  et  quod  est 
villenagium  sed  iamen  privilegiap- 
tum."  (See  the  passage  more  fully 
cited,  sup.  p.  192.)  As  to  iocmanni, 
it  may  be  remarked  that  they  are  fre- 
quently mentioned  in  Domesday 
Book  ;  and  in  Hallam's  Mid;  Ages 
(vol.  ii.  pp.  386,  481,  7th  edit)  they 
are  supposed  to  have  been  derived 
from  the  superior  class  of  Anglo- 
Saxon  eeorU.    It  is  stated,  however, 


that  they  were  perfectly  exempt  from 
all  marks  of  villenage,  both  as  to 
persons  and  estates;  and  they  are 
considered  as  « the  root  of  a  noble 
"  plant,  the  free  socage  tenants,  or 
"  English  yeomanry." 

(»)  Vide  sup.  p.  192. 

(o)  Glanv.  1.  7,  c  8. 

(p)  There  was  antiently  however 
a  time  when  socage  lands  descended 
to  all  the  sons ;  Hale,  Olanv.  L  7, 
c.  3 ;  Hale,  C.  L.  c.  11 ;  vide  sup.  p. 
184,  post,  p.  218. 
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[long  to  the  lord  of  the  fee ;  because,  in  this  tenure,  no 
militaiy  or  other  personal  service  being  required,  there  was 
no  occasion  for  the  lord  to  take  the  profits,  in  order  to 
provide  a  proper  substitute  for  his  infiuit  tenant ;  but  his 
nearest  relation,  not  being  one  to  whom  the  inheritance  can 
descend(9),  was  to  be  his  guardian  in  socage,  and  have  the 
custody  of  his  land  and  body  tiU  he  arrives  at  the  age  of 
fourteen.  At  fourteen  this  wardship  in  socage  ceases: 
and  the  heir  may  oust  the  guardian,  and  call  him  to  ac- 
count for  the  rents  and  profit8(r):  for  at  this  age  the  law 
supposes  him  capable  of  choosing  a  guardian  for  himself. 
It  was  in  this  particular  of  wardship,  as  in  also  that  of 
marriage,  and  in  the  certainty  of  the  render  or  service, 
that  the  socage  tenures  had  so  much  the  advantage  of  the 
military  ones.  But  as  the  wardship  ceased  at  fourteen, 
there  was  this  disadvantage  attending  it :  that  young  heirs, 
being  left  at  so  tender  an  age  to  choose  their  own  guaj>- 
dians  till  twenty-one,  might  make  an  improvident  choice. 
Therefore,  when  almost  all  the  lands  in  the  kingdom  were 
turned  into  socage  tenures,  the  same  statute,  12  Car.  11. 
c.  24,  enacted  that  it  should  be  in  the  power  of  any  &ther 
by  will  to  appoint  a  guardian,  till  his  child  should  attain 
the  age  of  twenty-one  («).  And  if  no  such  appointment 
be  made,  the  Court  of  Chancery  will  firequently  interpose, 
and  name  a  guardian,  to  prevent  an  in&nt  heir  fixim  im- 
providently  exposing  himself  to  ruin  (t). 

3.  '*  Marriage,*'  or  the  valor  maritoffii,  was  not  in  so- 
cage tenure  any  perquisite  or  advantage  to  the  guardian, 
but  rather  the  reverse.  For  if  the  guardian  married  his 
ward  imder  the  age  of  fourteen,  he  was  bound  to  account 
to  the  ward  for  the  value  of  the  marriage,  even  though 
he  took  nothing  for  it,  unless  he  married  him  to  advan- 
tage (u).     For  the  law  made  them  accoimt,  not  only  for 

(q)  See  Co.  Litt  by  Harg.  88  b,  (I)  Ibid.  n.  (16).    As  to  the  law 

n.  (6).  of  guardian  and  ward,  vide  pott, 

(r)  Litt  a.  128 ;  Co.  Litt  89  a.  bk.  iii.  c.  it. 

(«)  See  Ca  Litt  by  Harg.  88  b,  (a)  Litt  i.  123. 
n.  (15). 
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[what  they  did,  but  also  for  what  they  mighty  receive  on 
liie  in&nt's  behalf;  lest  by  some  collusion  the  guardian 
should  have  received  the  value,  and  not  brought  it  to 
account :  but  the  statute  of  Charles  having  destroyed  all 
values  of  marriages,  this  doctrine  of  course  hath  ceased 
with  them.  At  fourteen  years  of  age  the  ward  might 
have  disposed  of  himself  in  marriage,  without  any  con- 
sent of  his  guardian,  till  the  Act  for  preventing  clandestine 
marriages  (x).] 

4.  [The  tenure  in  socage  was  subject,  of  common  right, 
to  aids  for  knighting  ike  son  and  marrying  tie  eldest 
daughter  (y):  which  were  fixed  by  the  statute  of  Westm. 
1,  c.  36,  at  20s,  for  every  20/.  per  annum  so  held;  as  in 
knight^rvice.  These  aids,  as  in  tenure  by  cUvaliy,  were 
originally  mere  benevolences,  though  afterwards  claimed 
as  matter  of  right ;  but  were  all  abolished  by  the  statute 
12  Car.  II.  (z).] 

5.  Relief  [is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry :  but  the  manner  of  taking  it  is  very 
different.  The  relief  on  a  knight's  fee  was  5/.,  or  one 
quarter  of  the  supposed  value  of  the  land ;  but  a  socage 
relief  is  one  year's  rent  or  render,  payable  by  the  tenant  to 
the  lord,  be  the  same  either  great  or  small  (a) ;  and  there- 
fore Bracton(&)  will  not  allow  this  to  be  properly  a  relief, 
but  "  qu€Bdam  prtBstatio  loco  reUevii  in  recognitionem  do^ 
**  mtni"  So  too  the  statute  28  Edw.  I.  c.  1,  declares  that 
a  firee  sokeman  shall  give  no  relief,  but  shall  double  his 
rent  after  the  death  of  his  ancestor,  according  to  that 
which  he  hath  used  to  pay  his  lord,  and  shall  not  be 
grieved  above  measure.  Kelie&  in  knight-service  were 
only  payable  if  the  heir  at  the  death  of  his  ancestor  was 

(x)  26  Geo.  2,  c.  83.  This  act  was  (y)  Co.  Litt.  91  a. 

repealed  by  4  Geo.  4,  c  76,  (one  of  («)  Vide  sup.  p.  205. 

the  present  marriage  acts,)  which  (a)  Litt.  s.  126. 

Bubstitutea  new  provisions  to  prevent  {b)  L.  2,  c.  87|  s.  8. 
clandestine  marriages. 
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[of  fiill  age ;  but  in  socage  they  were  due  even  though  the 
heir  was  under  age»  because  the  lord  has  no  wardship  over 
him  (c).  The  statute  of  Charles  the  second  reserres  the. 
relie&  incident  to  socage  tenures ;  and  therefore^  wherever 
lands  in  fee-simple  are  holden  by  a  rent,  relief  is  still  due 
of  common  right  upon  the  death  of  a  tenant  (dy\ 

6.  Primer  seisin  [was  incident  to  the  king's  socage 
tenants  in  capites  as  well  as  to  those  by  knighi-service  (e). 
But  primer  seisins  are,  among  the  other  feudal  burthens, 
entirely  abolished  by  the  statute  of  Charles  the  second*] 

7.  The  tenant  in  socage  enjoyed  the  same  right  of 
aliening  his  lands  as  the  tenant  by  knight-service  (/)• 

8.  Fines  for  alienation  were,  apparently,  due  for  lands 
holden  of  the  king  in  oapite  by  socage  ten\uie,  as  weU  as 
in  case  of  tenure  by  knight-service ;  for  the  statutes  that 
relate  to  this  point,  and  Sir  Edward  Coke's  comment  on 
them  (^),  speak  generally  of  all  tenants  in  capite^  without 
mftlHT^g  any  distinction ;  but  now  all  fines  for  alienation 
of  lands  holden  in  capite  are  demolished  by  the  statute  of 
Charles  the  second. 

9.  Escheat  and  forfeiture  are  equally  incident  to  tenure 
in  socage,  as  they  were  to  tenure  by  knight-service.  But 
by  the  effect  of  late  statutes,  which  we  shall  have  oocar 
sion  to  notice  more  particularly  hereafter,  the  effect  of  the 
law  of  escheat  for  felony  is  now  in  every  description  of 
tenure  materially  mitigated  (A). 

Such  was  the  tenure  in  firee  socage ;  being  that  under 
which  the  bulk  of  real  property  is  holden  at  the  present 

(c)  Litt  B.  127.  aliene  by  way  of  testamentary  dis- 

{d)  Freeman  «.   Booth,  8   Ley.  porilion.    Co.  Litt  by  Harg.  1114i, 

146  ;  see  Co.  Litt.  by  Harg.  9S  a,  n.  (1). 

n.  (2).  (g)  Co.  Litt  43  a ;  2  Inst  65, 66, 

(«)  Co.  Litt  77  a.  67. 

(/)  Vide  sup.  p.  204.    But  the  (A)  See  54  Geo.  8,  c.  145 ;  8  &  4 

tenant  in  soca^  might,  by  the  cus-  Will. 4,  c.  106,  s.  10;  8  &  4  Will  4,  c. 

torn  of  some  particular  places,  also  28  ;  et  vide  post,  bk.  ii.  pt  i.  c.  xii. 
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day ;  and  which  is  now  better  known  by  its  ndodem  de« 
nomination  of  freehold  (i).  Bat  this  tenure^  which  we 
have  hitherto  discussed  only  in  its  proper  and  ordinary 
shape,  also  comprised  some  particular  yarieties^  viz,  petU 
sefjeantyy  tenure  in  Imrgagej  and  gavelkincL 

We  may  remember  that  grand  serjeanty  was  a  variety 
of  the  tenure  in  chivalry,  involving  honorary  services  to 

and  that  these  services  are  still  reserved  by  the  statute  12 
Car.  IL  c.  24,  though  the  tenure,  in  other  respects,  is 
converted  into  free  socage  {j  ).  [Now  petit  serjecmty  bears 
a  great  resemblance  to  grand  serjeanty ;  for  as  the  one  is 
a  personal  service,  so  the  other  is  a  rent  or  render,  both 
tending  to  some  purpose  relative  to  the  king's  person  (A). 
Petit  serjeanty,  as  defined  by  Littleton  (/),  consists  in  hold- 
ing lands  of  the  king  by  the  service  of  rendering  to  him 
annually  some  small  implement  of  war,  as  a  bow,  a  sword, 
a  lance,  an  arrow,  or  the  like.]  The  services  being  free 
and  certain,  it  is  in  all  respects  fi^ee  socage(m);  tiiougb 
[being  held  of  the  king,  it  is  by  way  of  eminence  dignified 
with  the  title  of  parvum  servitium  regis,  or  petit  serjeanty. 
And  Magna  Charta  respected  it  in  this  light,  when  it 
enacted  (n),  that  no  wardship  of  the  lands  or  body  should 
be  claimed  by  the  king,  in  virtue  of  a  tenure  by  petit  ser- 
jeanty. 

Tenure  in  iurgage  is  described  by  Glanvil(o),  and  is 
expressly  said  by  Littleton  (p),  to  be  but  tenure  in  socage : 


(t)  It  may  b«  worth  while  to  re-  has  become  the  only  free  lay  tenure, 

mark,  that  the  term  /reehold  was  freehold  is  now  taken  as  equivalent 

formerly  inadequate  to  express  the  with  free  socage, 
particular   kind  of  tenure ;    as  it  (J)  Vide  sup.  pp.  205,  209. 

was  indifferently  applicable  both  to  (k)  Co.  Litt.  107  a,  108  b. 

knight-service  and  to  free  socage,  (0  S«  ^^^* 

and  accordingly  we  find  from  Lord  (m)  Wright's  Tenures,  160. 

Coke  that  it  was  only  used  to  ex-  (n)  Cap.  27. 

press  that  the  holding  waanot  base ;  (o)  Lib.  7,  c.  3. 

(Co.  Liu.  94  a ;)  but,  as  by  the  abo-  (p)  S.  162.     % 

lition  of  knight- service  free  socage 
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[and  it  is  where  the  king  or  other  person  is  lord  of  an 
antient  borough^  in  which  the  tenements  are  held  by  a 
rent  certain  {q).  It  is  indeed  only  a  kind  of  town  socage; 
as  common  socage,  by  which  other  lands  are  holden,  is 
usually  of  a  rural  nature.]  Many  of  these  tenements  so 
held  in  antient  burgage  are  subject  to  a  great  variety  of 
customs :  [the  principal  and  most  remarkable  of  which  is 
that  called  Sorouffh-JEnglish^  so  named  in  contradistinc- 
tion (as  it  were)  to  the  Norman  customs,  and  which  is 
taken  notice  of  by  GlanvH  (r),  and  by  Littleton  (s) ;  viz. 
that  the  youngest  son,  and  not  the  eldest,  succeeds  to  the 
burgage  tenement  on  the  death  of  his  &ther(^).  For 
which  Littleton  (u)  gives  this  reason ;  because  the  younger 
son,  by  reason  of  his  tender  age,  is  not  so  capable  as  the 
rest  of  his  brethren  to  help  himself.  Other  authors  (x) 
have  indeed  given  a  much  stranger  reason  for  this  custom, 
as  if  the  lord  of  the  fee  had  antiently  a  right  of  concu- 
binage with  his  tenant's  wife  on  her  wedding  night ;  and 
that  therefore  the  tenement  descended  not  to  the  eldest, 
but  the  youngest  son;  who  was  more  certainly  the  off- 
spring of  the  tenant.  But  it  is  not  known  that  ever  this 
custom  prevailed  in  England,  though  it  certainly  did  in 
Scotland  (under  the  name  of  mercheta  or  marcheta),  till 
abolished  by  Malcolm  the  third  (y).    And  perhaps  a  more 


(9)  Litt.  M.  162, 163. 

(r)  Lib.  7»  c.  8. 

(f)  S.  165. 

(I)  '*  The  custom  of  Borough- 
''  Engliih  preyails  in  several  cities 
**  and  antient  boroughs,  and  dis- 
**  tricts  of  smaller  or  larger  extent 
"  adjoining  to  them,  in  different 
"  parts  of  the  kingdom.  The  land 
*'  is  held  in  socage,  but  according 
"  to  the  custom  it  descends  to  the 
«  youngest  son,  in  exclusion  of  all 
"the  other  children  of  the  person 
"  dying  seised.  In  some  places,  this 
"  peculiar  rule  of  descent  is  confined 
"  to  the  case  of  children,  in  others, 


"  the  custom  extends  to  brothers 
"and  other  male  collaterals.".... 
''  The  custom  of  Borough-English 
"  governs  the  descent  of  copyhold 
"  land  in  various  manors." — (Third 
Real  Property  Report,  p.  8.)  And 
see  as  to  Borough-English,  Year> 
Book  S6  Hen.  6,  20 ;  Co.  Litt.  by 
Horg.  10  a,  n.  (8),  n.  (4).  See  also 
the  recent  case  of  Muggleton  o. 
Barnett,  2  H.  &  N.  659. 

(u)  S.  211 ;  et  vide  8  Edw.  4, 
c.  18. 

(jr)  3  Mod.  Rep.  pret 

(y)  ScL  Tit.  of  Hon.  2,  1,  47; 
Reg.  Mag.  1.  4,  c.  81. 
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[rational  account  than  either  may  be  fetched  (though  at  a 
sufficient  distance)  from  the  practice  of  the  Tartars  ; 
among  whom,  according  to  Father  Duhalde,  this  custom 
of  descent  to  the  youngest  son  also  prevails.  That  nation 
is  comiposed  totally  of  shepherds  and  herdsmen ;  and  the 
elder  sons,  as  soon  as  they  are  capable  of  leading  a  pas- 
toral life,  migrate  from  their  father  with  a  certain  allot- 
ment of  cattle,  and  go  to  seek  a  new  habitation.  The 
youngest  son,  therefore,  who  continues  latest  with  the 
father,  is  naturally  the  heir  of  his  house,  the  rest  being 
aheady  provided  for.  And  thus  we  find  that,  among 
many  other  northern  nations,  it  was  the  custom  for  all  the 
sons  but  one  to  migrate  from  the  father,  which  one  be- 
came his  heir(^).  So  possibly  this  custom,  wherever  it 
prevails,  may  be  the  remnant  of  that  pastoral  state  of  our 
British  and  German  ancestors,  which  Caesar  and  Tacitus 
describe.  Other  special  customs  there  are,  in  different 
burgage  tenures :  as  that  in  some  the  wife  shall  be  endowed 
of  all  her  husband's  tenements  (a),  and  not  of  the  third 
part  only,  as  at  the  common  law ;  and  that  in  others,  a 
man  might  dispose  of  his  tenements  by  will  (6),  which  in 
general  was  not  permitted  after  the  conquest,  till  the  reign 
of  Henry  the  eighth ;  though  in  the  Saxon  times  it  was 
allowable  (c).] 

Oavelkind(d)  occurs  as  of  common  right  in  the  coimty 
of  Kent,  ahnost  the  whole  of  which  is  subject  to  this 
tenure.  It  is  univiersally  known  that  the  Kentish  men 
obtained  concessions  from  the  Conqueror,  by  the  effect  of 
which  they  were  permitted  to  retain  their  antient  liberties. 
[And  as  it  is  principally  here  that  we  meet  with  the  cus- 
tom of  gavelkind,  thoiigh  it  was  and  is  to  be  found  in 


(«)  "  Pater  cvnetoifiliot  adultot  a  (c)  Wright's  Tenures,  172. 

u  pelUbai,  prater  unum,  quern  hare-  (d)  As  to  gavelkind,  see  Year- 

dem  tuijurii  relinquebat.'*^Wii\smg.  Book,  36  Hen.  6,  20 ;  st.  17  Edw.  2, 

UpodignL  Neost  c.  1.  st.  1,  c.  16  ;  82  Hen.  8,  c.  29;  Co. 

(a)  Litt  8. 166.  Liu.  140  a. 

(6)  S.  167. 
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[som6  other  parts  of  the  kingdom  («),  we  laay  fiurly  ow- 
ehide  that  thio  was  a  port  of  those  liberties ;  agreeably  to 
Mr,  Seidell's  opinioa^  that  gavelkind^  before  the  Normaa 
eonquest^  was  the  general  custom  of  the  realm  (/).  The 
disdiiguiahiiig properties  of  this  tenure  are  various;  some 
of  the  prindpal  are  these :  1.  The  tenant  is  of  age  suffi- 
cient to  aliene  his  estate  by  feoffinent  at  the  age  of  fif- 
teen (g).  2.  The  estate  does  nsot  escheat  in  case  of  an 
attainder  for  felony ;  their  maxim  being  *^  the  &ther  to  the 
bought  the  son  to  the  jdoughi(A)/'  3.  In  most  places  the 
tenant  had  a  power  of  devising  lands  bj  will^  before  the 
statute]  authorizing  ^e  devise  of  lands  (i),  generally, 
[was  made  (A).  4.  The  lands  descend,  not  to  the  eldest, 
youngest,  or  any  one  son  only,  but  to  aU  the  sons  to- 
gether (/);  which  was  indeed  antiently  the  most  usual 
course  of  descent  all  over  England  (m),  though  in  parti- 
cular places  particular  customs  prevailed.  These,  among 
other  properties,  distinguished  this  tenure  in  a  most 
remarkable  manner :  and  yet  it  is  said  to  be  only  a  species 
of  socage  tenure,  modified  by  the  custom  of  the  country ; 
the  lands  being  holden  by  suit  of  court  and  fealty,  which 
is  a  service  in  its  nature  certain  (n).  Wherefore  by  a 
dbarter  of  King  John  (o),  Hubert,  Archbishop  of  Canter^ 
bury,  was  authorized  to  exchange  the  gavelkind  tenures 


(<)  Stat  32  Hen.  8,  c.  29 ;  Kitch. 
of  Courts,  200  ;  Co.  Litt.  140  a.  This 
custom  prevails  over  almost  the 
whole  of  the  county  of  Kent,  and  in 
a  qualiSed  manner  OTer  copyhold 
lands  in  Tarioua  parts  of  the  king- 
dom.— ^Third  Real  Property  Report, 
p.  8. 

(/)  ^  In  tdo  regno,  ante  duets  ad' 
ventum,  frequent  ei  uaUatafuit ;  pot- 
tea  emierit  adempta,  eed  prit/atie  quo- 
rundam  ioeorum  eontueiudinibut  tUUn 
pMtea  regerminatUt  CantiatuM  eolum 
integra  et  invto/ata  remaneit,** — Ana» 
lect.  L  2,  c.  7. 


(g)  Lamh.  Peiamh.  614. 

(A)  Ibid.  634. 

CO  That  is,  the  Stetute  of  Wills, 
(32  Hen.  8,)  by  which  the  power  of 
devising  lands  in  general  was  regu- 
lated, prior  to  the  modern  statute  of 
7  Will.  4  &  1  Vict.  c.  26. 

(k)  F.  N.  B.  198 ;  Launder  v. 
Brooks,  Cro.  Car. 56 1. 

(0  Litt.  s.  210. 

(m)  Glanvil,  1.  7,  c.  8 ;  Hale,  C. 
L.  c.  11. 

(n)  Wright's  Tenures,  211. 

(o)  Spelm.  Cod.  Vet.  Leg.  855. 


CHAP,  II.— OF  TENUBE8. 


219 


[holden  of  the  see  of  Cauterbuiy  into  tenures  by  knight- 
service;  and  bj  statute  31  Hen.  YIII.  c»  3^  for  difgavet^ 
ling  the  lands  of  divers  lords  and  gentlemen  in  the  county 
of  Kenta  they  are  directed  to  be  descendible  for  the  ^turc^ 
like  other  lands  which  were  never  holden  by.  service  of  socage^. 

III.  From  the  tenure  c^  viU^iage^  as  described  in  its 
different  branches  by  Bracton(  ii)^  sprang  our  present  copy- 
hold  tenure  (q) ;  [in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previously  necessary  to  take  a  abort  view  of  the 
original  and  nature  of  Tmmors. 

Manors  are  in  substance  as  antient  as  the  Saxon  consti-* 
tution,  though  perhaps  differing  a  Httle,  id  some  immato^ 
rial  circumstances,  from  those  that  exist  at  this  day  (r) : 
just  as  we  observed  of  feuds,  that  they  were  partly  known 
to  our  ancestors,  even  before  the  Noiman  conquest]  It 
is  from  the  Normans,  however,  that  we  derive  the  par- 
ticular form  of  manors  with  which  we  are  conversant 
at  present  («);  and  among  this  people,  a  manor,  matie* 
rj«in(t),  seems  to  have  been  originally  a  district  of 
ground  held  by  a  lord  or  great  personage,  who  kept  to 
himself  such  parts  of  it  as  were  necessary  for  his  own 
use,  which  were  caDed  teme  dominicales,  or  demesne  lands 
(being  those  of  the  dominus  manerii\  and  distributed  the 
rest  to  freehold  tenants,  to  be  held  of  him  in  perpetu- 
ity (tf )•  Of  the  demesne  lands,  again,  part  was  retained 
in  the  actual  occupation  of  the  lord,  for  the  purposes  of 


(p)  Vide  tup.  p.  192. 

(q)  Vide  sttp.  p.  198. 

(r)  Co.  Cop.  u.  2, 10. 

(«)  Ibid.  s.  10. 

(I)  Lord  Coke  (Cop.  s.  31)  tug- 
geets  two  derivations  of  this  tenn :  a 
manendo,  because  the  owner  of  the 
manor  usually  resided  there ;  and 
from  mesner,  in  French,  (to  guide)  ; 
the  tenants  being  under  the  lord's 
guidance  and  direction.    He  gives 


the  preference  to  the  latter  etymo- 
logy. 

(u)  Lord  Coke  says,  that  a  per- 
fect manes  cannot  subsist  without  a 
perfect  tenure,  which  he  afterwards 
explains  as  a  tenure  between  very 
lord  and  very  tenant  in  fee,  Co. 
Cop.  i.  81 ;  and  see  by  Lord  Ken- 
yon,  Glover  v.  Lane,  S  T.  R.  447  ; 
Attorney- General  v.  Parsons,  2 
Tyrw.  223. 
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Ids  fiuoiilj ;  other  portions  were  held  in  villenage  (x),  of 
which  we  shall  presently  speak  more  at  large ;  and  there 
was  besides  these^  a  portion  which,  [being  imcultiyated, 
was  termed  the  lord's  waste,  and  served  for  public  roads 
and  for  conmion  of  pasture  to  the  lord  and  his  tenants. 
Manors  were  formerly  called  baronies,  as  they  still  are 
lordships ;  and  each  baron  or  lord  was  empowered  to  hold 
a  domestic  court,  called  the  court  baron,  for  redressing 
misdemeanors  and  nuisances  within  the  manor,  and  for 
settling  disputes  of  property  among  the  tenants.]  If 
several  of  these  manors  were  held,  as  was  frequently  the 
case,  under  one  great  baron  or  lord  paramount,  his 
seigniory  over  them  was  termed  an  honor  (y). 

The  vaienage  to  which  we  We  referred  [was  a  species 
of  tenure  neither  strictly  feudal,  No;rman,  or  Saxon,  but 
mixed  and  compounded  of  them  all  {z) ;  and  which  also, 
on  accoimt  of  the  heriots  (a)  that  usually  attend  it,  may 
seem  to  have  somewhat  Danish  in  its  composition.  Under 
the  Saxon  government,  there  were,  as  Sir  William  Temple 
speaks  (6),  a  sort  of  people  in  a  condition  of  downright 
servitude,  used  and  employed  in  the  most  servile  works, 
and  belonging,  both  they,  their  children  and  effects,  to  the 
lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it. 
These  seem  to  have  been  those  who  held  what  was  called 
the  folklandf  from  which  they  were  removeable  at  the 
lord's  pleasure.     On  the  arrival  of  the  Normans  here,  it 


(«)  "  Dominieum  dieitur  quod  qtdt 
hahet  ad  wtenaam  tuam'-^Mtur  ttitam 
domMeumf  villenagmm  quod  traditur 
frillanU"  &c. — Bracton,ms  cited  Co. 
Cop.  8.  12.  "  Bit  tmiem  dominieum 
propni  terra  ad  mentam  attignalaf  tt 
vUUnagium  quod  traditur  villanit  ad 
exeoUndum.** ^VletM,  as  cited,  ib. 
And  Lord  Coke  exprenes  hii  anent 
to  this  doctrine,  that  in  strictness 
the  demesne  comprised  the  lands 
held  in  Tillenage,  though  populariy 
it  signified  only  what  the  lord  kept 


in  his  own  hands,  whether  waste  or 
cultiyated. — Co.  Cop.  s.  14 ;  and  see 
Attorney-General  «.  Parsons,  2 
Tyrw.  223. 

(y)  2  Bl.  Com.  91 ;  see  Co.  Litt. 
by  Harg.  108  a,  n.  (4).  It  is  said 
that  there  are  eighty  honors  in  Eng- 
land ;  see  Com.  Dig.  im  tit.  Honor, 
where  they  are  enumerated. 

(s)  Writ's  Tenures,  215. 

(a)  Vide  post,  p.  226. 

(6)  Introd.  Hist  Eng.  69. 
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[seems  not  Improbable  that  thejf  who  were  strangers  to 
any  other  than  a  feudal  state^  might  give  some  sparks  of 
enfranchisement  to  such  wretched  persons  as  feU  to  their 
share^  by  admitting  them^  as  well  as  others^  to  the  oath  of 
fealty ;  which  conferred  a  right  of  protection^  and  raised 
the  tenant  to  a  kind  of  estate  superior  to  downright 
slavery,  but  inferior  to  every  other  condition  (c).  This 
they  called  villenage,  and  the  tenants  villeins,  either  from 
the  word  vilis,  or  else,  as  Sir  Edward  Coke  tells  us,  d 
mUd(d);  because  they  lived  chiefly  in  villages,  and  were 
employed  in  rustic  works  of  the  most  sordid  kind ;  resem- 
bling the  Spartan  helotes,  to  whom  alone  the  culture  of 
the  lands  was  consigned ;  their  rugged  masters,  like  our 
northern  ancestors,  esteeming  war  ihe  only  honourable 
employment  of  mankind. 

These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant^  that  is,  annexed  to  the 
manor  or  land ;  or  else  they  were  in  gross^  or  at  large, 
that  is,  annexed  to  the  person  of  the  lord,  and  transfer- 
able by  deed  from  one  owner  to  another  («).  They  could 
not  leave  their  lord  without  his  permission ;  but  if  they 
ran  away,  or  were  purloined  from  him,  might  be  claimed 
and  recovered  by  action,  like  beasts  or  other  chattels. 
They  held,  indeed,  small  portions  of  land,  by  way  of  sus- 
taining themselves  and  fiunilies;  but  it  was  at  the  mere 
will  of  the  lord,  who  might  dispossess  them  whenever  he 
pleased ;  and  it  was  upon  villein  services,  that  is,  to  carry 
out  dung,  to  hedge  and  ditch  the  lord's  demesnes  and  any 
other  the  meatfest  offices  (/):  and  their  services  were  not 
only  base,  but  uncertain  both  as  to  their  time  and  quan- 
tity (jf ).  A  villein,  in  short,  was  in  much  the  same  state 
with  us,  as  Lord  Molesworth  (A)  describes  to  be  that  of  the 
boors  in  Denmark,  and  which  Stiemhook(t)  attributes 
also  to  the  traah  or  slaves  in  Sweden ;  which  confirms  the 

(c)  Wrigfat'i  Tenures,  817.  {g)  BractoD,  L  4,  tr.  1,  c.  28. 

(<f)  Co.  Lift  116  a.  (A)  Cap.  8. 

(r)  Litt.  a.  181.  (t)  De  Jure  Sueonum,  1. 2,  c.  4. 
(J)  Litt.  a.  172. 


( 
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[probability  of  their  being  in  some  degree  monmnents  of 
the  Danish  tyranny.  A  villein  could  acquire  no  prc^rty, 
either  m  lands  or  goods ;  but,  if  he  purchased  either,  the 
lord  might  enter  upon  them,  oust  the  villein,  and  seize 
tliem  to  his  own  use,  unless  he  contrived  to  dispose  of 
them  again  before  the  lord  had  seized  them ;  for  the  lord 
had  then  lost  his  opportunity  (t). 

In  many  places,  also,  a  fine  was  payable  to  the  lord,  if 
the  villein  presomed  to  marry  his  daughter  to  any  one 
without  leave  from  the  lord  (A) ;  and,  by  the  common  law, 
the  lord  might  also  bring  an  action  against  the  husband, 
for  damages  in  thus  purloining  his  property  (l).  For  the 
children  of  villeins  were  also  in  the  same  state  of  bondage 
with  their  parents;  whence  they  were  called  in  Latin 
nativif  which  gave  rise  to  the  female  appellation  of  a  vil* 
lein,  who  was  called  a  neife  (m).  In  case  of  a  marriage 
between  a  freeman  and  a  neife,  or  a  villein  and  a  fi«e- 
woman,  the  issue  followed  the  condition  of  the  fiither, 
being  free  if  he  was  fi'ee,  and  viUein  if  he  was  villein ; 
contrary  to  the  maxim  of  the  civil  law,  that  partus  tequitur 
ventrem.  But  no  bastard  could  be  bom  a  villein,  because, 
by  another  maxim  of  our  law,  he  is  nuUius  filius ;  and  as 
he  could  gcnn  nothing  by  inheritance,  it  were  hard  that  he 
shoidd  late  his  natural  fi^eedom  by  it(?i).  The  law,  how- 
ever, protected  the  persons  of  villeins,  as  the  king's  sub* 
jects,  against  atrocious  injuries  of  the  lord ;  for  he  might 
not  kill  or  maim  his  viUein  (o)  ],  without  being  subject  to 
indictment  at  the  king's  suit  (p). 

[Villeins  might  be  enfranchised  by  manumission,  which 
is  either  express  or  implied:  express,  as  where  a  man 

(I)  Litt.  8.  177.  of  action  against  the  lord,  in  the  case 

(Ar)  Co.  Litt  140  a.  of  maiheni,  is  not  accurate.     It  is 

{I)  Litt  8.  202.  clear  from  Littleton  that  almost  the 

(m)  Ibid.  B.  187.  only  case,  in  which  he  could  bring 

(ii)  Ibid.  Bs.  187,  188.  an  action  against  the  lord,  was  when 

(o)  Ibid.  88.  189, 194.    Theaddi-  he  sued  as  execntor ;  (Litt.  as.  189, 

tional  matter  which  follows  here,  in  192, 194.) 

the  parallel  passage  in  Blackstone,  (p)  Co.  Litt.  126  b. 
(vol.  ii.  p.  94,}  as  to  the  villein's  right 
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[granted  to  ihe  yillein  a  deed  of  manumission  (q) ;  implied, 
as  where  a  man  bound  himself  in  a  bond  to  his  villein  for 
a  sum  of  money,  granted  him  an  annuity  by  deed,  or  gave 
him  an  estate  in  fee,  for  life  or  years  (r) ;  for  this  was 
dealing  with  his  villein  on  the  footing  of  a  freeman :  it 
was,  in  some  of  the  instances,  giving  him  an  action  against 
his  lord,  and  in  others  vesting  in  him  an  ownership  en- 
tirely inconsistent  with  his  form^  state  of  bondage.  So 
also,  if  the  lord  brought  an  action  against  his  villein,  this 
enfranchised  him  («) ;  for  as  the  lord  might  have  a  short 
remedy  against  his  villein,  by  seizing  his  goods  (which 
was  more  than  equivalent  to  any  damages  he  could  reco- 
ver), the  law,  which  is  always  ready  to  catch  at  any  thing 
in  fiivour  of  liberty,  presumed  that  by  bringing  this  action 
he  meant  to  set  his  villein  on  the  same  footing  with  him- 
self, and  therefore  held  it  an  implied  manumission.  But, 
in  case  the  lord  indicted  him  for  felony,  it  was  otherwise ; 
for  the  lord  could  not  inflict  a  capital  punishment  on  his 
villein,  without  calling  in  the  assistance  of  the  law. 

Villeins,  by  these  and  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords;  and  in 
particular  strengthened  the  tenure  of  their  estates  to  that 
degree,  that  they  came  to  have  in  them  an  interest  in 
many  places  full  as  good,  in  others  better,  than  their  lords. 
For  the  goodnature  and  benevolence  of  many  lords  of 
manors  having,  time  out  of  mind,  permitted  their  villeins 
and  their  children  to  enjoy  their  possessions  without  inter- 
ruption, in  a  regular  course  of  descent,  the  common  law, 
of  which  custom  is  the  life,  now  gave  them  title  to  pre- 
scribe against  their  lords;  and,  on  performance  of  the  same 
services,  to  hold  their  lands  in  spite  of  any  determination 
of  the  lord's  wilL  For,  though  in  general  they  were  stUl 
said  to  hold  their  estates  at  the  will  of  their  lord,  yet  it  is 
such  a  will  as  is  agreeable  to  the  custom  of  the  manor ; 
which  customs  were  preserved  and  evidenced  by  the  rolls 

(q)  Co.  Litt.  a.  204.  (#)  S.  206. 

(r)  8.  204—6. 
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[of  the  seyeral  manor  courts  in  which  they  are  entered,  or 
kept  on  foot  by  the  constant  immemorial  usage  of  the 
several  manors  in  which  the  lands  lie.  And  as  such 
tenants  had  nothing  to  show  for  their  estates  but  these 
customs,  and  admissions  in  pursuance  of  them  entered  on 
those  rolls,  or  the  copies  of  such  entries  witnessed  by  the 
steward,  they  now  began  to  be  called  tenants  by  copy  of 
caurt-roUy  and  their  tenure  itself  a  copyhold  (^). 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes  (u), 
although  very  meanly  descended,  yet  come  of  an  antient 
house ;  for,  fix)m  what  has  been  premised,  it  appears  that 
copyholders  are  in  truth  no  other  but  villeins  (x) ;  who,  by 
a  long  series  of  immemorial  encroachments  on  the  lord,  at 
last  established  a  customary  right  to  those  estates  which 
before  were  held  absolutely  at  the  lord's  will.]  By  the 
gradual  progress  of  maniunission  also  (either  volimtaiy  or 
constructive),  the  personal  condition  of  villenage  was  at 
length  everywhere  commuted  into  freedom.  At  the  period 
of  the  reformation  in  religion,  this  change  had  already 
become  almost  complete.  [For  Sir  Thomas  Smith  testi- 
fies (y),  that  in  all  his  time  (and  he  was  secretary  to 
Edward  the  sixth),  he  never  knew  any  viUein  in  gross 
throughout  the  realm  ;  and  the  few  villeins  regardant  that 
were  then  remaining  were  such  only  as  had  belonged  to 
bishops,  monasteries,  or  other  ecclesiastical  corporations, 
in  the  preceding  times  of  popery :  for,  he  tells  us,  that 
th6  holy  &ther8,  monks  and  fiiars  had  in  their  cohfe&- 
sions,  and  specially  in  their  extreme  and  deadly  sick- 
ness, convinced  the  laity  how  dangerous  a  practice  it 
was  for  one  Christian  man  to  hold  another  in  bondage, 
so  that  temporal  men  by  little  and  little,  by  reason  of 

(0  F.  N.  B.  12.  \ord  Loughborough,   whether  the 

(u)  Cop.  I.  82.  opinion    that   copyholders    sprang 

(«)  In  confirmation  of  this  doc-  from  Yilleins  be  well  founded ;  but 

trine,  see  F.  N.  B.  12  G  ;  Wright's  it  is  an  opinion  that  rests  on  the 

TenureB,214;  3  Reeves's  Hist  £ng.  highest  authority,  and    seems  too 

Law,  168,  812.     In  Astle  v.  Grant,  firmly  settled  to  be  shaken. 
Doug.  726,  a  doubt  is  expressed  by  (y)  Commonwealth,  b.  8,  c  10. 
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["  that  terror  in  their  consciences,  were  glad  to  manumit 
all  their  villeins.  But  the  said  holy  fiithers,  with  the 
abbots  and  priors,  did  not  in  like  sort  hj  theirs;  for 
*^  they  also  had  a  scruple  in  conscience  to  impoverish  and 
^'  despoil  the  church  so  much  as  to  manumit  such  as  were 
*^  bound  to  their  churches,  or  to  the  manors  which  the 
"  church  had  gotten  ;  and  so  kept  their  villeins  still."] 

Even  these  remnants  of  the  antient  slavery,  however, 
did  not  long  survive,  and  the  last  traces  of  it  have  been 
entirely  obliterated  among  us  for  at  least  two  centuries; 
the  last  claim  of  villeinage  which  we  find  recorded  in  our 
courts  being  in  the  fifteenth  year  of  king  James  the 
first  {z\  But  the  abolition  of  the  personal  condition  did 
not  involve  that  of  the  copyhold  tenure,  to  which  it  had 
given  birth ;  and  we  may  remember  that  this  tenure  is  one 
of  those  expressly  reserved  by  the  statute  of  Charles  the 
second  (a).  In  manors,  therefore,  we  still  find  that  species 
of  tenants  called  copyholders :  whose  lands,  though  sub- 
stantially their  own  property,  are  nominally  part  of  the 
lord's  demesnes,  and  are  entered  on  the  rolls  of  the  cus- 
tomary court  of  the  manor,  as  holden  at  the  will  of  the 
lord  according  to  the  custom.  And  a  manor  (when  in  its 
proper  and  perfect  state)  also  still  comprises,  according 
to  its  antient  constitution  (6),  some  portion  of  fii-eehold 
tenants  holding  of  the  manor  in  perpetuity  (c) ;  and  a 
court  baron,  diiSering  firom  the  customary  court  of  the 
copyholders  (though  usually  held  at  the  same  time),  and 
of  which  the  fi^eholders  are  the  judges  {d). 

No  fi*eehold,  it  is  to  be  observed,  can  at  the  present  day 
be  converted  into  copyhold ;  of  which  the  chief  and  most 
obvious  reason  is,  that  the  essence  of  the  latter  tenure  is 

(*)  Pigs  V*  Cftlcy*  ^oy,  27;   11  of  luitora  to  the  court  baron,  and 

Harg.  St.  Tr.  842.  consequently  in  strictness  of  law  an 

(a)  Vide  sup.  p.  209.  extinction  of  the  manor,  the  juris. 

(6)  Vide  sup.  p.  219.  diction  of  the  customary  court  will 

(c)  Glover  v.  Lane,  3  T.  R.  447  not  be  affected.     (Coke's  TracU, 

a ;   Melwitch's  case,  4  Rep.  26  b.  53.) 

Yet  though  there  should  be  a  failure  (cf)  Co.  Litt  58  a ;  Co.  Cop.  s.  81. 

VOL.  I.  •  Q 


226  BK.  II.  OF  RIGHTS  OF  PEOPEBTY. — ^PT.  I.  THINGS  REAL. 

immemorial  custom,  which  can  of  course  have  no  appli- 
cation where  land  is  granted  for  the  first  time  to  be  held 
according  to  that  tenure  (e).  But,  on  the  other  hand,  a 
copyhold  is  capable  of  being  turned  into  freehold,  by  the 
lord's  conveying  to  the  copyholder  the  freehold  of  the 
particular  premises,  or  releasing  to  him  the  seignorial 
rights ;  which  is  called  enfranchisement  (f). 

Copyhold,  like  the  other  tenures,  involves  the  obliga- 
tion of  fealty.  A  copyhold  tenement  is  descendible  also, 
where  the  custom  of  the  manor  so  permits,  to  the  Iieir. 
As  for  the  rule  of  descent  it  is  the  same  (in  the  greatest 
number  of  manors)  with  the  ordinary  rule  in  free  socage 
tenure ;  though  in  some  it  is  according  to  the  method  in 
gavelkind,  and  in  others  according  to  that  in  borough- 
English(^).  But  an  incident  ahnost  peculiar  to  copy- 
holds, although  it  sometimes  occurs  in  freehold  or  cus- 
tomary freehold  lands  (A),  is  that  otheriots.  These,  which 
are  generally  supposed  to  be  a  Danish  custom  («),  and  of 
which  more  will  be  said  in  a  subsequent  part  of  the  work  (A), 
are  a  render  of  the  best  beast  or  other  article  (as  the  custom 
may  be)  to  the  lord,  on  the  death  of  the  tenant.  If  con- 
sidered as  a  reUc  of  villein  tenure,  there  was  origmally  less 
hardship  in  it,  when  all  the  goods  and  chattels  belonged  to 
the  lord,  and  he  might  have  seized  them,  even  in  the  villein's 
lifetime ;  but  it  is  now  justly  considered  as  one  of  the  most 
oppressive  circumstances  which  attend  the  modem  law  of 
tenures.  The  wardship  in  copyhold  also  resembles  that  in 
socage ;  for  the  lord  is  not  guardian  (except  by  special  cus- 
tom), but  the  guardianship  belongs  to  the  next  of  kin  of  the 

(e)  Revell   v.  Joddrell,   2  T.  R.  ment  of  the  copyhold. 

42i.  (g)  Third  Real  Property  Rep.  p.  14. 

(/)  1  Watk.  Cop.  362.    See  fur-  See  Muggleton  o.  Barnett,  2  H.  & 

tber  as  to   enfranchisement,    post,  N.  ^5Z. 

p.  658.    It  may  be  remarked  here  (A)  Third  Real  Property  Rep.  p. 

that  if  the  copyholder  convey  to  the  16 ;  and  see  21  &  22  Vict.  c.  94,  s.  7. 

lord,  this   (though  no  enfranchise-  (0  ^  ^1*  C*  ^7. 

ment,  as  the  land  in  the  lord's  hands  (k)  As  to  heriota,  see  further,  post, 

was  already  free),  is  an  extinguish'  pp.  635,  636. 
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infiuit  to  whom  the  copyhold  cannot  descend  (/) ;  and  he, 
like  guardian  in  socage,  is  accountable  to  his  ward  for  the 
profits.  Copyhold  tenure  is,  in  some  manors,  subject  also 
to  re&f,  of  the  same  nature  with  that  in  socage  (m),  and 
to  escheat  and  forfeiture.  But  a  copyholder  cannot  aliene 
except  through  the  medium  of  a  surrender  to  the  lord ; 
and  the  copyhold  passes  not  to  the  alienee,  till  the  lord 
admits  him.  Fines,  too,  are  in  general  payable  to  the  lord 
on  alienation,  and  there  are  oth^  fines  upon  hereditary 
desoent(fi).  [In  some  manors  only  one  of  these  sorts  can 
be  demanded,  in  some  both,  and  in  others  neither.  They 
are  sometimes  arbitrary  and  at  the  will  of  the  lord,  some* 
times  fixed  by  custom;  but,  even  when  arbitrary,  the 
courts  of  law,  in  fitvour  of  the  liberty  of  the  copyholders, 
have  tied  them  down  to  be  reasonable  in  their  extent; 
otherwise  they  might  amount  to  •  a  disherison  of  the 
estate.  No  fine  therefore  is  allowed  to  be  taken  upon 
descents  and  alienations  (unless  in  particular  circum- 
stances) of  more  than  two  years'  improved  yalue  of  the 
estate  (o).  From  this  instance  we  may  judge  of  the 
fiiiTOturable  disposition  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  shown  to  this  species  of 
tenants ;  by  remoying,  as  fisor  as  possible,  every  real  badge 
of  slavery  fix>m  them,  however  some  n(»ninal  ones  may 
continue.  It  suffisred  custom  very  early  to  get  the  better 
of  tiie  express  terms  upon,  which  they  held  their  lands,  by 
declaring,  that  the  will  of  the  lord  was  to  be  interpreted 
by  the  custom  of  the  manor ;  and,  where  no  custom  has 
been  suffered  to  grow  up  to  the  prejudice  of  the  lord,  as 
in  this  case  of  arbitrary  fines,  the  law  itself  interposes 
with  an  equitable  moderation,  and  will  not  suffer  the  lord 
to  extend  his  power  so  fitr  as  to  disinherit  the  tenant,] 

(I)  2  Wade  Cop.  101 ;  Co.  LitL  («)  1  Watk.  Cop.  2S6. 

by  Haig.  SS  b,  n.  (18);  see  11  Geo.  (o>  Astle  v.  Omit,  Doug.  724; 

4  fr  1  Will.  4^  c.  6S,  1.  8—10.  Lord  Verulam  v.  Howard,  7  Bing. 

(«>  See  Doe  li. Tarrant «.  Hellier,  827. 
8  T.  R.  164»  169. 

Q2 
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The  tenure  tliat  we  hare  been  describing  is  copyhold 
commonly  so  called,  or  tenure  by  copy  of  court  roUy  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor; 
which,  as  we  have  seen,  is  lineally  descended  itom  the 
antient  one  of  pure  villenage.  In  the  division,  however, 
that  we  formerly  made  of  lay  tenures  (p)  the  term  copy-* 
hold  is  to  be  understood  in  a  larger  sense ;  and  as  import- 
ing, according  to  the  view  sanctioned  by  the  highest 
authorities  (9),  every  customary  tenure,  that  is,  every 
tenure  depending  on  the  particular  custom  of  a  manor,  as 
opposed  to  free  socage  or  freehold;  which  may  now,  since 
the  abolition  of  knight-service,  be  considered  as  the 
general  or  common  law  tenure  of  the  country  (r).  And 
copyhold,  in  this  wider  application  of  the  term,  comprises, 
besides  the  principal  and  common  kind  that  we  have  just 
been  delineating,  two  varieties,  viz.,  antient  demesne  and 
customary  freehold. 

The  first  of  these  seems  to  be  the  same  tenure  as  de- 
scribed by  Bracton,  imder  the  name  sometimes  of  prMr 
leged  villenage,  and  sometimes  of  villein-socage.  This,  he 
tells  us  (s),  is  such  as  has  been  held  of  the  kings  of  Eng- 
land  fi*om  the  Conquest  downwards;  and  the  tenants 
wherein  *'  villana  faciunt  servitiaj  sed  certa  et  determinata.^ 
And  firom  these  circumstances  we  may  collect,  that  [what 
he  here  describes  is  no  other  than  an  exalted  species  of 
copyhold,  subsisting  at  this  day,  viz.,  the  tenure  in  antient 
demesne ;  to  which — as  partaking  of  the  baseness  of  vil- 
lenage in  the  nature  of  its  services,  and  the  fii-eedom  of 


(p)  Vide  mp.  p.  198. 

(9)  The  tt.  12  Car.  2,  c.  24,  nnc- 
tioDS  no  other  lay  tenures  but  **fre€ 
and  common  tocage,**  and  "  copyhold  " 
(  Yide  lup.  p.  209  ).  And  Blackstone 
remarks  that  all  lay  tenures  "are 
**  now  in  effect  reduced  to  two  8pe« 
**  cies,  free  tenure  in  common  so* 
"  cage,  and  base  tenure  by  copy  of 
"  court  roll.*'— 2  Bl.  C.  101.    And 


see  Co.  Cop.  ss.  17,  82 ;  Calthorpe, 
£1,  64 ;  Doe  v.  Huntington,  4  East, 
288 ;  Doe  «.  Llewellyn,  5  Tyrw.  899; 
1  Gale,  193;  2  C.  M.  &  R.  508,  S.  C. 

(r)  See  Wright's  Ten.  188,  139; 
Anthony  Lowe's  case,  9  Rep.  128. 
As  to  the  term  frtehM,  vide  sup. 
p.  216,  n. 

(«)  L.4,  t.  l,c.  28,  8.  6.  Vide 
sup.  p.  192. 
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[socage  In  their  certainty, — ^he  lias  therefore  given  a  name 
compounded  out  of  both,  and  calLs  It  villanum  soccyium.l 

Antlent  demesne  Is  a  tenure  existing  In  certain  manors, 
[which,  though  now  perhaps  granted  out  to  private  sub- 
jects, were  actuallj  In  the  hands  of  the  crown  at  the  time 
of  Edward  the  Confessor,  or  WUlIam  the  Conqueror ;  and 
so  appear  to  have  been  by  the  great  survey  In  the  Exche- 
quer, called  Domesday  Book  (t).  The  t^iants]  In  these 
manors  of  the  crown  [were  not  all  of  the  same  order  or 
degree.  Some  of  them,  as  Britton  testifies  (k),  continued 
for  a  long  time  pure  and  absolute  villeins,  dependent  on 
the  will  of  the  lord :  and  those  who  have  succeeded  them 
In  their  tenures  now  differ  from  common  copyholders  In 
only  a  few  points  (x).  Others  were  In  a  great  measure 
enfiranchlsed  by  the  royal  &voiu*;  belnir  only  bound  In 
respect  of  their  knds  Z  perform  some  of  the  better  sort 
of  villein  services,  but  those  determinate  and  certain ;  m, 
to  plough  the  king's  lands  for  so  many  days,  to  supply  his 
court  with  such  a  quantity  of  provisions,  or  other  stated 
services;  all  of  which  are  now  changed  Into  pecuniary 
lente :  and  in  consideration  hereof  they  had  many  immu- 
nitles  and  privileges  granted  to  them  (y) ;  as  to  try  the 
right  of  their  property  In  a  peculiar  court  of  their  own, 
called  a  court  of  antlent  demesne  (;?),  and  by  a  peculiar 
process,  denominated  a  writ  of  riff ht  close  (a) ;  not  to  pay 
toll  or  taxes ;  not  to  contribute  to  the  expenses  of  knights 
of  the  shire ;  not  to  be  put  on  juries ;  and  the  like  (&)•] 

Manors  of  antlent  demesne  accordingly  comprise,  to  this 
day,  both  copyholders  In  the  proper  and  common  sense  of 
the  term,  and  also  such  privileged  tenants  as  above  de- 
scribed (c),  who  are  alone  properly  called  tenants  in  antient 
demesne  (d).    As  to  these,  though  their  services,  like  those 

(I)  F.  N.  B.  14,  16  ;  Crowther  «.  8  &  4  Will.  4,  c.  74,  ts.  4,  ff,  6. 

Oldfield,  Salk.  864.  (a)  F.  N.  B.  11. 

(«)  C.  66.  (h)  Ibid.  14w 

(a-)  F.  N.  B.  228.  (c)  F.  N.  B.  11  M.,  12  B ;  Co. 

(y)  4  Init.  269.  Cop.  t.  82. 

(«)  Doe  V.  Roe,  2  Burr.   1046;  (rf)  Third  Real  Property  Rep.  18. 
Alden'f  case,  5  Rep.  106 ;  and  tee 
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of  pure  villems,  were  origmaDj  base,  yet  (as  appears  by 
the  accoimt  of  them  just  given)  they  were  digtinguiwhed 
from  the  latter,  in  that  [their  servioes  were  fixed  and 
determinate ;  and  that  they  could  not  be  compelled  (like 
pure  villeins)  to  relinquish  their  tenements  at  the  lord's 
will,  or  to  hold  them  against  their  own ;  **  et  ideo,^  says 
Bracton,  **  dicuntur  /tftm."  Britton  also,  from  such  their 
fi^eedom,  calls  them  absolutely  sokemans^  and  their  tenure 
[sokemanries  ;  which  he  describes  to  be  '^  lands  and  tene- 
ments, which  are  not  held  by  knightHaervice,  nor  by  grand 
serjeanty,  nor  by  petit,  but  by  simple  services ;  being, 
as  it  were,  hmds  enfranchised  by  the  king  or  his  prede- 
cessors from  their  antient  demesne  (i)."  And  the  same 
name  is  also  given  them  in  Fleta  (A).]  Tenants  in  antient 
demesne,  like  common  copyholders,  require  admittance  by 
the  lord  to  perfect  their  title ;  and  they  hold  according  to 
the  custom  of  the  manor,  though  not  ad  vobmlatem 
domini  (/). 

Customary  freehold  (the  other  variety  to  which  we  re- 
ferred) exists  in  many  parts  of  the  kingdom.  The  evi- 
dences of  title  are  to  be  found,  as  in  pure  or  common 
copyhold,  upon  the  court  roUs ;  and  the  entries  declare 
the  holding  to  be  according  to  the  custom  of  the  manor, 
but  it  is  not  said  to\)%  at  the  will  of  the  lord  (m).  The 
customs  of  these  manors  are  subject  to  great  variety.  But 
in  general  the  incidents  of  customary  freehold  are  similar 
to  those  of  common  copyhold  (n). 


(0  C.  66. 

(k)  L.  1,  c.  8. 

(0  2  Bl.  C.  101;  and  ace.  Ca 
Cop.  1.  82;  but  see  Third  Real 
Property  Rep.  p.  18. 

(«)  Co.  Cop.  s.  82;  see  Third 
Real  Property  Rep.  p.  20 ;  Co.  Litt. 
by  Harg.  52  b,  n.  (1 ).  There  is  also 
a  kind  of  customary  estate  called 
tenant  right,  said  to  be  peculiar  to 
the  north  of  England,  and  which 
&ns,  like  other  customary  estates, 
under  the  general  class  of  copyhold, 


though  distinguished  firom  the  com- 
mon kind  by  many  of  its  incidents. 
See  Graham  «.  Jackson,  6  Q.  B.  81 1 ; 
Passingham,  app.  Pitty,  reap.  17  C. 
B.  818. 

(a)  As  to  the  state  of  the  law  with 
respect  to  the  dm/Ut  of  customary 
freeholds  before  the  stat.  7  Will.  4  & 
1  Vict  c  26,  see  the  Third  Real 
Property  Rep.  p.  22 ;  Doe  v.  LloweU 
len,  6  Tyrw.  899;  Hodgson  e.  Merest, 
9  Price,  556.  But  by  the  8rd  section 
of  that  statute,  the  power  of  devising 
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[Mention  has  hitherto  been  made  of  lay  tenures  only ; 
becanfle  there  is  still  behind,  one  other  species  of  tenure 
reserved  by  the  statute  of  Charles  the  second,  which  is 
of  a  gpirihtal  nature,  and  called  the  tenure  in  firankal-* 
moign. 

lY.  Tenure  in  frankalnungny  in  liber  A  ekemosynd,  or  free 
alms,  is  that,  whereby  a  religious  corporation,  aggregate 
or  sole,  holdeth  lands  of  the  donor  to  them  and  their  suc- 
cessors for  ever  (o).  The  service  which  they  were  bound 
to  render  for  these  lands  was  not  certainly  defined :  but 
only,  in  general,  to  pray  for  the  souls  of  the  donor  and  his 
heirs,  dead  or  alive;  and  therefore  they  did  no  fealty, 
which  is  incident  to  aD  other  services  but  this  (p),  be^ 
cause  this  divine  service  was  of  a  higher  and  more  exahed 
nature  (9).  This  is  the  tenure  by  which  almost  all  the 
antient  monasteries  and  religious  houses  held  their  lands ; 
and  by  which  the  parochial  clergy,  and  very  many  eccle- 
siastical and  eleemosynary  foundations,  hold  them  at  this 
day  (r) ;  the  nature  of  the  service  being,  upon  the  Beformar 


extends  to  all  customary  freehold. 
There  has  heen  much  controTersy 
upon  the  question  whether  the  free- 
bold*  in  this  description  of  tenure, 
is  vested  in  the  tenant,  or  (as  in  the 
case  of  common  copyhold)  in  the 
lord  i  see  Blackst.  Law  Tracts,  Cons. 
on  Copyhold;  2  ScriYen,  679,  Srd 
edit*  and  the  cases  there  cited; 
Third  Real  Property  Rep.  20.  As 
to  autUui  dewiuwt,  it  is  clear  that 
the  freehold  is  in  the  tenant }  2  Inst 
S26$2  8criYen,678,(n). 

(•)  Litt  8.  ISS. 

(p)  Ib.s.iai. 

(f )  lb.  s.  IM. 

(r)  See  Third  Real  Property  Rep. 
p.  7.  That  Blackstone  is  correct  in 
stating  this  as  the  tenure  of  the  paro- 
chial clergy,  is  confirmed  by  the  lan- 
guage of  the  oMtita  utrum^  the  antient 


remedy  of  the  parson  for  recovering 
of  his  glebe,  &c.  in  which  the  point 
of  inquiry  always  was  "  irfrMiii  twittmm 
ierrm  tU  libtta  tle$wtot]fna  pet-ttHeut 
ad  eeeUtiam  iptiut,  an  laieum  fed' 
duwi." — Bract  1. 4,  tr.  5,  c.  1.  It  is 
true,  indeed,  that  in  the  ease  of  a 
parson  the  inheritance  is  said  to  be 
in  abepanc€,  and  the  parson  entitled 
for  his  l{fe  only  (vide  post  p*  241), 
and  this  at  first  sight  appears  in- 
consistent with  the  nature  of  frank- 
almoign, which  always  implies  a  gift 
in  perpeimitp:  but  the  difficulty  is 
removed  by  the  remark  of  Bracton 
(ibid.  c.  2),  "  nihil  elamar$  poierii 
nisi  noming  eoelenm  nuB,  quia  in  m- 
cUtOi  paroehialihmt  non  Jit  donatio 
personm  ud  eecUtim:*  The  inherit- 
ance, according  to  this  view,  resides 
not  in  himself,  but  in  his  church. 
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[tion,  altered  and  made  confonnable  to  the  purer  doctrinea 
of  the  Church  of  England.  It  v^as  an  old  Saxon  tenure, 
and  continued  under  the  Norman  revolution,  through  the 
great  respect  that  was  shown  to  religion  and  religious  men 
in  antient  times.  Which  is  also  the  reason  that  tenants 
in  frankalmoign  were  discharged  of  all  other  services, 
except  the  trinoda  necessUas,  of  repairing  the  highways, 
building  castles,  and  repelling  invasions  {$) :  just  as  the 
Druids,  among  the  antient  Britons,  had  omnium  rerum  im- 
munitatem  {().  And,  even  at  present,  this  is  a  tenure  of  a 
nature  very  distinct  from  all  others,  being  not  in  the  least 
feudal,  but  merely  spiritual  For  if  the  service  be 
neglected,  the  law  gives  no  remedy  by  distress  or  other- 
wise to  the  lord  of  whom  the  lands  are  holden,  but  merely 
a  complaint  to  the  ordinary  or  visitor  to  correct  it  (u). 
Wherein  it  materially  differs  from  what  was  called  tenure 
by  divine  service :  in  which  the  tenants  were  obliged  to  do 
some  special  divine  services  in  certain  ;  as  to  sing  so  many 
masses,  to  distribute  such  a  sum  in  alms,  and  the  like ; 
which,  being  expressly  defined  and  prescribed,  could  with 
no  kind  of  propriety  be  called  ^rae  alms ;  especially  as  for 
^  this,  if  unperformed,  the  lord  might  distrain,  without  any 
complaint  to  the  visitor  (a:).  All  donations  in  frankal- 
moign are  indeed  now  out  of  use ;  for,  since  the  statute 
of  Quia  emptores,  (18  Edward  I.,)  none  but  the  king  can 
give  lands  to  be  holden  by  this  tenure  (y).  So  they  are 
only  mentioned  hecsLUse  frankalmoign  is  excepted  by  name 
in  the  statute  of  Charles  the  second,  and  therefore  subsists 
in  many  instances  at  this  day.] 

(y)  Litt  B.  140.  By  this  statute  no 
subject  may  grant  lands  in  perpetu- 
ity to  hold  of  himself ;  (ibid.)  From 
which  it  followSi  that  none  can  grant 
in  frankalmoign;  for  (as  Littleton 
afterwards  remarks)  none  may  hold 
in  frankalmoign,  but  of  the  grantor 
and  bis  heirs,  (s.  141,)  and  the  estate 
in  frankalmoign  is  always  in  perpe- 
tuity.—Co.  Litt  94  b. 


(And  see  Litt.  s.  646.)  The  tenure 
of  the  parochial  clergy,  however,  will 
be  of  this  kind  only  where  the  grant 
was  made  in  the  antient  form,  to 
hold  ut  in  liberd  eUemotynd.  See 
^ats.  C.  L.  873;  Plowd.  242;  1 
Inst  94  b. 

(«)  Seld.  Jan.  1,  42. 

(/)  Cssar  de  Bell.  Gal.  1.  6,  c.  13. 

(«)  Litt  8. 136. 

(<)  Litt  s.  137. 
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Having  made  these  observations  with  respect  to  tenures 
in  general,  it  may  be  now  proper  to  add,  that  in  proceed- 
ing fiirther  to  investigate  the  nature  and  properties  of 
corporeal  hereditaments,  we  shall  for  the  present  suppose 
them  held  by  the  ordinary  tenure  of  free  socage,  or  free- 
hold ;  and  the  reader  may  dismiss  the  subject  of  copyhold 
from  his  consideration,  till  we  arrive  at  a  later  part  of  the 
treatise,  when  we  shall  have  occasion  to  devote  a  separate 
chapter  to  the  more  particular  examination  of  property 
holden  by  that  tenure  (z). 


(s)  Vide  post,  bk.  ii.  pt.i.  c.  xxii. 
It  may  be  desirable  to  mention  here, 
that  as  re^rds  some  matters  of  ge> 
neral  interest,  there  is  now  no  dis- 
tinction between  freehold  and  copy- 
hold  in  point  of  practical  effect ;  the 
two  tenures  being  placed  by  modem 
statutes  on  the  same  footing,  as  far 


as  these  subjects  are  concerned. 
These  are  the  qual^ation  to  vote  at 
electioru  qfmemhrra  rf  parliament  for 
eountiee !  —  Rud  the  qttal^ation  to 
eerve  on  jurUe,  See,  as  to  the  former, 
2  Will.  4,  c.  45,  (the  "  Reform  Act" 
of  1832,)  s.  19 ;  as  to  the  latter,  6 
Geo.  4,  c.  50,  s.  1. 
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0#  FREEHOLD  ESTATES  OF  INHERITANCE. 


The  second  point  to  be  considered  with  regard  to  corporeal 
hereditamenrs  is  the  nature  of  the  estates  which  may  be 
had  in  such  of  them  as  are  of  free  tenure  (a),  reserving  for 
subsequent  consideration  the  subject  of  corporeal  heredita- 
ments held  in  base  tenure  (&).  [An  estate  in  land  signi- 
fies such  interest  as  the  tenant  hath  therein ;  so  that  if  a 
man  giants  all  his  estate  in  Dale  to  A.  and  his  heirs,  every- 
thing  that  he  can  possibly  grant  shall  pass  thereby  (c). 
It  is  called  in  Latin  status:  it  signifying  the  condition  or 
circumstance  in  which  the  owner  stands  with  regard  to  his 
property.] 

And  here  it  is  material,  in  the  first  place,  to  remark  that 
some  kind  of  actual  interest  or  ownership  is  implied  in  the 
term ;  for  a  bare  possibility,  (such,  for  example,  as  the  ex- 
pectation of  the  eldest  son  of  succeeding,  upon  his  fiither's 
decease,  to  the  inheritance  of  his  lands,)  will  not  satisfy 
the  legal  idea  of  an  estate  (d).  Nor  will  a  mere  power 
amount  to  an  estate  ;  as  if  a  man  by  will  orders  his  land 
to  be  sold  by  his  executors :  for  they  will  in  such  case  take 
neither  right  nor  title  in  the  land,  but  only  a  bare  autho- 

(a)  Vide  tup.  p.  177.  text ;  the  other  a  pomibility  coupled 

(b)  Vide poet,bk. ii.pt. I.e. XXII.  with  an  interest.    The  latter  may 

(c)  Co.  Litt.  S46  a.  without  impropriety  be  considered 

(d)  See  Jones  0.  Roe,  S  T.  R.  93 ;  as  an  estate  (though  an  estate  in 
Doe  V.  Tomkinson,  2  Maa  &  SeL  contingency),  and  may  now,  by  the 
170.    There  are  two  kinds  of  possi-  express  provision  of  8  &  9  Vict  c. 
bUity  in  law :— one  a  bare  possibi-  106,  s.  6,  be  disposed  of  by  deed, 
lity,  such    as   referred    to    in  the 
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ritj  (e).  And  the  same  may  be  said  of  a  mere  revocable 
Ucmce  or  permission  to  make  a  oertain  use  of  land  (/)• 
But,  on  the  other  hand,  there  are  various  descriptions  of 
actual  interest  to  which  the  term  applies.  The  leading 
distinction  to  which  estates  are  subject  is  that  of  legal  and 
equitable  estates;  the  first  being  properly  cognizable  in 
the  courts  of  common  law,  though  noticed  also  in  the 
courts  of  equity ;  and  the  second  being  properly  cognizable 
in  the  latter  courts,  and  not  even  noticed,  generally  speak- 
ing, in  the  former  (9). 

It  is  of  legal  estate  alone  (which  is  the  original  and 
primary  idea)  that  we  shall  hare  occasion  at  present  to 
speak ;  and  we  purpose  to  consider  it  [in  a  threefold  view : 
first,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement ;  secondly,  with  r^ard  to  the 
time  at  which  that  quantity  of  interest  is  to  be  enjoyed ; 
and,  thirdly,  with  regard  to  the  mtmber  and  eotmection  of 
the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  its  dura- 
tion and  extent.]  Thus,  either  the  ownership  is  to  subsist 
in  the  tenant  during  his  own  life,  or  the  life  of  another 
man ;  or  it  is  vested  in  the  tenant  and  his  descendants 
after  him ;  [or  it  is  circumscribed  within  a  certain  number 
of  years,  months,  or  days ;  or,  lastly,  it  is  infinite  and 
unlimited,  being  vested  in  the  tenant  and  his  representa- 
tives for  ever.  And  this  occasions  the  primary  division  of 
estates  into  such  as  are  freehold,  and  such  as  are  less  than 
freehoUW] 

A  freehold  estate — liberum  tenementum,  or  frank  tene- 
ment, as  it  was  formerly  caQed — is  an  estate  either  of 

(O  Co.  Litt26£b;Co.Litt  lUa,  674 1  Taplin  «.  Florence,  10  C.  B. 

n.  (3).  764. 

(/)  See  R.  «.  Mellor,  2    East,  (g)  Sanden  on  Usei,  8 ;  Bac.  Us. 

189  {  Wood  9.  Leadbttter,  18  Mee.  77  ;  2  FonbL  267.  And  see  Alpass  ». 

ft  W.  888 ;  Perry  v.  Fitxbowe,  8  Watkins,  8  T.  R.  616 ;  Hardr.  469  ; 

Q.  B.  767 ;  Hewitt  v.  Isham,  7  Excb.  Murley  v.  Sberren,  8  Ad.  &  El.  664. 
77 ;  Roffey  v.  Henderson,  17  Q.  B. 


236   BK.  II.  OF  BIGHTS  OF  PROPERTY. — PT.  I.  THINGS  REAI 


'• 


inheritance^  or  for  life,  in  lands  or  tenements  of  free 
tenure  (A) ;  and  it  is  material  to  our  proper  conception  of 
it  to  remark^  that  at  the  common  law^  and  prior  to  certain 
alterations  in  our  system  to  be  hereafter  explained,  an 
estate  of  this  description  in  hereditaments  corporeal  could 
in  general  be  created  or  transferred  only  bj  the  ceremony 
called  livery  of  seisin ,  attended  with  proper  words  of  dona- 
tion (t) ;  which  ceremony  consisted,  as  its  name  imports, 
of  a  solemn  delivery  of  possession ;  and  is  in  £act  the  feudal 
investiture  of  which  we  spoke  in  the  last  chapter. 

This  method  (which  is  still  capable  of  being  used)  is 
called  a  feoffment ;  and  the  parties  between  whom  it  takes 
place  are  called  the  feoffor  and  the  feoffee.  By  the  com- 
mon law,  the  donation  with  which  the  livery  is  accompanied 
might  be  merely  oral ;  but  now,  by  the  Statute  of  Frauds, 
(20  Car.  IL  c.  3,)  it  must  be  expressed  by  some  instrument 
in  writing,  under  the  signature  of  the  feoffor  or  of  his  agent 
by  writing  lawfuUy  authorized. 

It  appears  by  our  definition,  that  estates  of  freehold  may 
be  classed  as  being  [either  estates  of  inheritance,  or  estates 
not  of  inheritance  (A)]  ;  and  these  two  kinds  will  each  be 
considered  in  their  order. 

An  estate  of  inheritance  is  where  the  tenant  is  not  only 
entitled  to  enjoy  the  land  for  his  own  life,  but  where,  after 
his  death  without  having  disposed  of  it,  it  is  cast  by  the 


(h)  The  tenure  itself,  we  may  re- 
collect, is  expressed  by  the  same  term 
of  freehold ;  (vide  sup.  p.  214,  n.) 
As  to  the  definition  here  given  of 
freehold  estate,  it  is  according  to  Co. 
Litt  iS  b,  where  it  is  laid  down  that 
"  tenant  in  fee,  tenant  in  tail,  and 
"  tenant  for  life,  are  said  to  have  a 
**  frank  tenement,  a  freehold,  so 
"  called,  because  it  doth  distinguish 
"  it  from  terms  of  years,  chattels 
"  upon  uncertain  interests,  lands  in 
**  villenage,  or  customary  or  copy- 
•*  hold  lands."    Blackstone's  defini- 


tion  of  freehold  is,  that  it  is  *<  such 
"  an  estate  as  is  conveyed  by  livery 
"of  seisin'*— 2  fil.  Com.  104;  but 
he  adds,  that  as  estates  of  inherit- 
ance, or  for  life,  and  no  other,  are 
conveyed  with  this  solemnity,  there- 
fore no  others  are  properly  free- 
hold. 

(i)  Co.  Litt.  49  a.  As  to  the  man- 
ner of  making  livery,  see  Doe  o. 
Taylor,  5  Bam.  &  Ad.  575. 

(k)  Edward  Seymour's  case,  10 
Rep.  97  b. 
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law  upon  the  persona  who  successively  represent  him  in 
perpetuum  in  right  of  blood  (/)  according  to  a  certain 
established  order  of  descent,  which  we  shall  have  occasion 
hereafter  to  explain  (m)«  These  persons  are  called  his 
heirSf  and  himself  their  ancestor^ 

An  estate  of  inheritance  is  otherwise  called  a  fee  (n). 

[The  true  meaning  of  the  word  fee^  feodum,  is  the  same 
with  that  of  feud  or  fief,  and  in  its  original  sense  it  is 
taken  in  contradistinction  to  allodium  {o);  which,  as  we 
have  seen,  is  a  man's  own  land,  which  he  possesseth  merely 
in  his  own  right,  without  owing  any  rent  or  service  to  any 
superior.  This  is  property  in  its  highest  degree,  and  the 
owner  thereof  hath  absolutum  et  directum  dominium*  But 
feodum,  or  fee,  is  that  which  is  held  of  some  superior,  on 
condition  of  rendering  him  service ;  in  which  superior,  the 
ultimate  property  of  the  land  resides.  This  aDodial  pro- 
perty no  subject  in  England  has,  it  being  a  received  and 
now  undeniable  principle  in  the  law,  that  aU  the  lands  in 
England  are  holden  mediately  or  immediately  of  the 
crown.  The  sovereign  therefore,  only,  hath  absolutum  et 
directum  dominium  (p) ;  but  all  subjects'  lands  are  in  the 
nature  of  feodum  or  fee,  whether  derived  to  them  by  de- 
scent firom  their  ancestors,  or  purchased  for  a  valuable 
consideration ;  for  they  cannot  come  to  any  man  by  either 
of  those  ways,  imless  accompanied  with  those  feudal  clogs 
which  were  laid  upon  the  first  feudatory  when  it  was  origi- 
nafly  granted. 

This  is  the  primary  sense  and  acceptetion  of  the  word 
fee.  But,  as  Sir  Martin  Wright  very  justly  observes  (5), 
the  doctrine  ^*  that  all  lands  are  holden  "  having  been  for 

(l)  Co.  Litt  237  b.  (0)  As  to  allodial  property,  vide 

(m)  At  to  the  law  of  descent,  vide  sup.  p.  1 78. 

post,  bk.  II.  pt.  I.  c.  xr.  (p)  **  Pradium  domini  regis  est  di- 

{n)  **  Fee  simple  "  and  "  inheri-  rectum   dominium,  eujus   nullus  eit 

tance"    are     used    as    convertible  authomisi  Deua.** --Co,  hitt,  I  h, 

terms,  Litt.  s.  9;  Litt.  s.  1;  Flet.  (9)  Of  Ten.  148. 
1.  6,  c.  5,  s.  27. 
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[bo  many  ages  a  fixed  and  undeniable  axiom,  our  English 
lawyers  do  very  rarely  (of  late  years  especially)  use  the 
word  fee  in  this  its  primary  original  sense,  in  contradis- 
tinction  to  allodium  or  absolute  property,  with  which  they 
have  no  concern ;  but  generally  use  it  to  express  the  con- 
tinuance or  quantity  of  estate.  A  fee,  therefore,  in  general, 
signifies  an  estate  of  inheritance  (r),  being  the  highest  and 
most  extensiye  interest  that  a  man  can  have  in  a  feud. 
And  in  no  other  sense  than  this  is  the  king  said  to  be 
seised  in  fee,  he  being  the  feudatory  of  no  man(«).] 

Estates  of  inheritance  are  either  estates  in  fee  nmple  or 
estates  in.  fee  taU{i). 

I.  An  estate  in  fee  simple  («)  is  that  which  a  man  hath 
to  hold  to  him  and  his  heirs  general(j?),  that  is,  his  heirs 
both  lineal  and  collateral,  male  and  female;  and  this  is 
often  called  an  "  estate  in  fee,"  without  the  addition  of  the 
word  ''  simple  "  (y) ;  though,  as  already  explained,  a  ''  fee  " 
more  properly  signifies  any  estate  of  inheritance.  Where  a 
man  claims  an  estate  in  fee  simple  in  possession  in  a  cor- 
poreal hereditament  (z),  the  precise  technical  expression  is 
as  follows :  that  he  is  '^  seised  in  his  demesne  as  of  fee," 
(til  dominico  suo  ut  de  feodo) ;  the  words  in  dominico,  or  *^  in 
his  demesne,"  signifying  that  he  is  seised  as  owner  of  the 

(r)  Litti.  1;  Flet.l.6,c.  5|t.27.  («)  As    to    this    estate,  see  Co. 

(t)  Co.  Litt.  1  b.  LitL  1  s— 18  b. 

(/)  "  An  estate  of  inheritance  is  («)  Wright's  Tenures,  147 ;  Co. 

either  fee  simple  or  fee  tail." — Ed-  Litt.  lb.    It  is  to  be  observed  that 

ward  Sejnnour's  case,  10  Rep.  97  b.  we  are  treating  at  present  of  natural 

Et  vide  Litt.  s.  13{  Co.  Litt  1  b,  persons  only.    Artificial  persons,  or 

19  a,  27  b ;  Vaughan,  273.     Black-  corporationt,  of  whom  we  shall  have 

stone  divides  inheritances  into  such  occasion  to  speak  hereafter,  hold 

as  are  abtolute  (which  he  considers  estates  in  fee  simple,  to  them  and 

as  equivalent  to  fees  simple)  and  their  tueeestort,    Co.  Litt  8  b. 

such  as  are  Umitedt  of  which  he  con-  (y)  LitL  s.  298. 

siders  fees  tail  as  forming  a  species.  (s)  Where  the  subject  is  incorpo- 

(2  BL  Com.  104.)    But  Uie  authori-  real,  or  the  estate  expectant  on  a 

ties  in  fiivour  of  the  division  in  the  precedent  freehold,  the  words  "in 

text  (which  is  the  more  usual  one)  his  demetnt**  are  omitted.  Com.  Dig. 

greatly  preponderate.  Pleader  (C.  S5), 
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land  itselfy  and  not  merely  of  the  seigniory  or  services  (a) ; 
and  the  words  ^'  as  of  fee"  importing  that  he  is  seised  of  an 
estate  of  inheritance  in  fee  simple,  and  also  (in  reference 
to  the  original  meaning  of  the  i/exuifee)  that  he  is  not  the 
absohite  or  allodial  owner^  but  holds,  feudally,  of  a  supe- 
rior lord  (A). 

The  quality  of  being  always  holden  of  a  superior  lord 
(the  nature  of  which  was  iully  explained  in  the  Chapter  on 
Tenures)  is  incident  to  every  estate  in  fee  simple  belonging 
to  a  subject ;  but  the  tenure  is  no  longer  (as  formerly)  of 
the  person  from  whose  immediate  grant  the  fee  is  derived, 
but  of  the  person  to  whose  seigniory  it  has  of  antient  time 
belonged*  This  is  by  the  effect  of  the  statute  of  Qiaa 
emptoT€ti{\%  Edw.  L  c.  1),  which  was  passed  to  put  a  stop 
to  the  practice  of  the  subinfeudation  of  the  fee  simple  (c). 
For,  according  to  that  practice  (which  was  antiently  al- 
lowed), a  new  relation  of  lord  and  tenant  was,  upon  each 


(a)  Blackttooe  coBiideffi  these 
words  "in  his  demesne/*  as  sig- 
nifying that  it  is  '*  his  property,  as 
belonging  to  him  and  his  heirs  for 
eTer.''^2  BL  Com.  106.  Bat  this 
assigns  no  meaning  to  them  beyond 
what  would  belong  to  the  other 
words  with  which  they  are  con- 
nected. Lord  Coke  understands  the 
word  ifcsMMs,  when  used  in  thisparu 
tieular  connectiout  to  signify  de  wtain 
or  of  the  hand,  because  it  is  applied 
only  to  corporeal  or  tangible  subjects 
of  property.  Co.  Litt.  17  a.  But  the 
Latin  term  dommieum  is  opposed  to 
this  derivation  ;  for  it  is  evidently 
to  be  traced  to  dowdwu.  On  the 
other  hand,  there  is  abundant  au- 
thority for  holding  that  <^osiMic«M 
property  signifies  the  land  which  the 
feudal  lord  retained  to  his  own  use 
for  sustentation  of  his  household,  as 
distinguished  from  what  he  granted 
out  on  services ;  and  that  the  true 


sense  of  seisin  in  demesne,  is  that 
given  in  the  text  Thus  it  is  laid 
down  in  Fleta,  1.  5,  c.5,s.  18— <'&/ 
domlnieum  proprii  terra  l»  metuam 
astignaiat  4^"  And  again,  ^PoUrii 
mama  Unera  m  ftodo  qmoad  nrvitia, 
sieut  daminut  eapitalu,  et  non  in  do* 
minieo-^alhu  in  /eodo  et  doatinieo,  et 
mom  in  eervMo,  tiemt  Ubari  InwfwaKcv- 
>«#,"  (s.  26.)  And  Bracton,  in  treat- 
ing of  the  aama  mtrmmt  says, "  rrfert 
qmaliter  fiat  teisituif  utrmm  tcilicet  in 
dominieo,  vel  eervitio.** ^BncL  1.  4, 
tr.  6,  e.  2,  s.  2.  As  for  the  exclusive 
appropriation  of  the  term  to  tangible 
possessions,  that  is  referable  merely 
to  the  circumstance,  that  what  the 
lord  applied  to  the  use  of  his  house- 
hold naturally  consisted  of  property 
of  that  description,  and  not  of  in- 
corporeal  and  intangible  subjecta. 

(6)  2  Bl.  Com.  lOtf. 

(c)  As  to  subinfeudation,  vide 
sup.  pp.  179, 191. 
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successive  alienation  of  the  fee^  continually  created  be^ 
tween  the  alienor  and  alienee ;  and  the  latter  consequently 
held  of  the  former^  and  not  of  the  chief  lord  under  whom 
the  alienor  himself  held.  But  this  being  found  prejudi- 
cial to  the  interests  of  the  chief  lords,  by  exposinfir  them 
to  the  frequent  Iosb  of  their  escheats,  ;arfd^B!Zd  matu 
riages,  the  statute  in  question  was  passed  for  their  pro- 
tection (d) ;  directing  that  upon  aU  sales  or  feoffinents  of 
land  in  fee  simple,  the  feoffee  shaU  hold  the  same,  not  of 
hia  immediate  feoffor,  but  of  the  next  lord  paramount,  of 
whom  such  feoffee  himself  held;  and  by  the  same  ser^ 
vices  (c).  Since  this  statute  (/),  therefore,  the  vendor  or 
grantor  of  land  in  fee  simple  has  no  longer  been  able  to 
convey  it  to  be  holden  of  himself,  but  the  grantee  must 
take  it  to  hold  of  the  same  seigniory  to  which  the  fee  im- 
mediately belonged  when  the  statute  passed  (^), — ^imless 
something  should  have  since  occurred  to  alter  the  tenure. 
Where,  fix)m  the  lapse  of  time,  no  badges  of  tenure  under 
any  subject  can  now  be  traced,  the  land  will  be  considered 
as  holden  immediately  of  the  crown  (A),  and  by  the  service 
of  mere  fealty ;  which  is  the  least  and  lowest  service  the 
law  can  create  (t),  and  which  being  now  never  exacted, 
has  become  a  merely  nominal  obligation  (A).  But  in  many 
instances  a  private  lord  can  still  be  shown  to  be  entitled 
to  the  immediate  seigniory ;  the  ultimate  one,  as  formerly 
remarked,  being  in  all  cases  vested  in  the  sovereign. 
A  fee  simple  is  the  most  extensive  estate  of  inheritance 


(d)  2  Inst.  66,  500. 

(f )  lb.  505. 

(/)  It  is  said  that  the  stat  Quia 
emptoret  did  not  extend  to  the  king's 
own  tenants  in  eapite,  but  that  the 
like  law  was  afterwards  declared  as 
to  them  by  the  statute  De  Preroga- 
tha  Regis,  (17  Edw.  2,  c.  6,)  and  34 
Edw.  8,  c.  15.  See  2  Bl.  Com.  91. 
It  would  seem,  however,  that  the  stat. 
Quia  emptoret  did  in  effect  apply  to 


the  tenants  in  eapite,  where  they  held 
ut  de  honore,  and  not  ut  de  eoroni, 
(Wright's  Tenures,  168 ;  Taylor  ». 
Horde,  Burr.  108.)  As  to  the  dis- 
Unction  between  these  two  tenures 
in  eapite,  vide  sup.  p.  190. 

(g)  Bradshaw  v.  Lawson,  4  T.  R. 
443. 

(A)  Booth,  185. 

(t)  Co.  Litt.  98  a. 

(A)  Co.  Litt.  by  Harg.  68b,n.  (5). 
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that  a  man  can  possess  in  land  (2) ;  it  is  the  entire  property 
therein  (m) ;  and  to  a  fee  simple  (as  indeed  to  most  other 
estates)  is  attached — as  an  inseparable  incident — the  right 
of  alienation  (91)9  at  the  mere  pleasure  of  the  tenant^  to  the 
full  extent  of  the  interest  which  is  vested  in  the  tenant 
himself,  or  for  any  smaller  estate.  If  he  alienes  to  the  fiill 
extent  of  his  interest,  or,  in  other  words,  conveys  away 
the  fee  simple,  it  follows  of  course  that  the  alienee  takes 
an  estate  to  himself  and  his  oum  heirs,  answerable  to  that 
which  the  original  tenant  had  to  him  and  his  heirs. 

[The  fee  simple  or  inheritance  of  lands  and  tenements 
is  generally  vested  and  resides  in  some  person  or  other, 
though  divers  inferior  estates  may  be  carved  out  of  it.  As  if 
one  grants  a  lease  for  twenty-one  years,  or  for  one  or  two 
lives,  the  fee  simple  remains  vested  in  the  grantor  and  his 
heirs ;  and  after  the  determination  of  those  years  or  lives, 
the  land  reverts  to  the  grantor  or  his  heirs,  who  shall  hold 
it  again  in  tee.  Yet  sometimes  the  fee  may  be  in  abejf" 
ance  (o),]  that  is,  only  in  remembrance,  intendment,  and 
consideration  of  the  ]&w(p);  there  being  no  person  in 
essty  in  whom  it  can  vest  and  abide ;  though  the  law  con- 
siders it  as  always  potentially  existing.  This  may  be  ex* 
emplified  in  [the  case  of  a  parson  of  a  church,  who  hath 
only  an  estate  therein  for  the  term  of  his  life,  and  the  in- 


(I)  Litt.  s.  11;  Co.  Litt  18  a; 
Vaugfaan,  269. 

(«)  Butler*! Feame,  p.  18 (note); 
Co.  Litt  18  a;  2  Saund.  888b; 
Machell  v.  Clarke,  Lord  Ray.  779 ; 
2  Inst.  886;  Edward  Seymour*! 
eaae,  10  Rep.  97  b. 

(»)  Litt  !.  860;  Co.  Litt  228  a; 
1  Cr.  Dig.  20. 

(0)  Aa  to  the  doctrine  of  abepancet 
aee  Co.  Litt  841  a,  842  b ;  Litt  646, 
647;  Butler*!  Feame,  p.  860,  9th 
ed.;  1  Preat  £!t  608;  Camoya' 
Peerage  Caae,  6  Bing.  N.  C.  768 ; 

VOL.  I. 


et  vide  eup.  281,  n. 

(p)  Blackitone  (vol.  ii.  p.  107) 
comider!  abeyance  aa  alao  im^part-' 
mg**€xj)eetaium,**  and  Co.  Litt  842  b, 
ia  to  the  aame  effect  Yet  Lord  Coke 
himaelf  afterward!  remark!  that  th^ 
fee  limple  may  be  in  perpetual  abey- 
ance (a!  in  the  caae  of  a  paraon) 
**  without  tny  expectation  to  come 
ineeee."  Co.  Litt  848  a.  Littleton'a 
ezpoaition,  therefore,  which  ia  that 
followed  in  the  text,  aeemato  be  the 
more  correct ;  (lee  Litt  1.  646.) 


A 
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[heritance  remaiiui  in  abeyance  (q).  And  not  only  the  fee, 
but  the  freehold  alflO>  may  be  in  abeyance;  aa,  when 
a  parson  dies^  the  freehold  of  his  glebe  is  in  abejanccj 
until  a  auooessor  be  named^  and  then  it  vests  in  the  suc^ 
cessor  (r). 

The  word  *^  hein"  is  necessary  in  the  grant  or  donation^ 
in  order  to  make  a  fee  or  inheritance.  For  if  the  land  be 
given  to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever^ 
this  vests  in  him  but  an  estate  for  life(ff).  Thia  very  great 
nicety  about  the  insertion  of  the  word  **  heirs"  in  all  feoff*- 
ments  and  grants^  in  order  to  vest  a  &e>  is  plainly  a  relic 
of  the  feudal  strictness^  by  which  it  was  required  that  the 
fi>rm  of  the  donation  should  be  punctually  pursued ;  or 
that^  as  Craig  (0  expresses  it  in  the  words  of  Baldus, 
'*  donaiiones  tint  strictiJurU,  ne  gtns  plug  donasse  prtBsuma" 
tur  quam  in  donatiane  expresserit***  And  therefore,  as  the 
personal  abilities  of  the  donee  were  originally  supposed  to 
be  the  only  inducements  to  the  gift,  the  donee's  estate  in 
the  land  extended  only  to  his  own  person,  and  subsisted 
no  longer  than  his  life ;  unless  the  donor,  by  an  express 
provision  in  the  grant,  gave  it  a  longer  continuance,  and 
extended  it  also  to  his  heirs.] 

But  this  rale  has  some  exceptions — and  particularly  does 
not  extend  to  devises  by  will ;  in  which,  as  they  were  in- 
troduced at  the  time  when  the  feudal  rigour  was  apace 
wearing  out,  a  more  liberal  construction  has  always  been 
allowed :  and  therefore  by  a  devise  to  a  man  for  ever,  or 
to  one  and  his  assigns  for  ever,  or  to  one  in  fee  simple,  the 
devisee,  (even  before  the  late  Act  of  7  Will.  IV.  &  1  Vict. 
e.  26,)  was  construed  to  have  an  estate  of  inheritance ;  for 
the  intention  of  the  devisor  was  sufficiently  plain  from  the 
words  of  perpetuity  annexed,  though  he  had  omitted  the 

(f )  Lht. »  646.  Lord  Coke^  liow.  (r)  Litt  s.  647 ;  Co.  Litt  342  b. 

•vtfy  holds  that  «  paiton  has  for  («)  Litt.  s.  1 1  Wright  «.  Dowley, 

some  purposes  a  fee  simple  qiialU  S  W.  Bl.  118^. 
fied  I  Co.  Litt  841  a.  (<)  L.  1,  t.  9,  a.  17. 
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legal  words  of  inheritaiioe  (tc).  But  if  the  devise  were  to 
a  man  and  '^  his  assigns/'  without  annexing  words  of  per- 
petuity^ there  the  devisee  was^  at  one  time»  held  to  take 
only  an  estate  for  life ;  for  it  did  not  appear  that  the  de- 
visor intended  any  more.  A  new  nde  of  construction, 
however,  is  now  provided,  by  a  positive  law,  for  all  such 
cases ;  for  by  the  statute  just  mentioned  (sect.  28),  it  is  pro- 
vided, that  where  any  real  estate  shall  be  devised  without 
words  of  limitation,  it  shall  be  construed  to  pass  the  whole 
interest  of  which  the  testator  had  power  to  dispose,  imless 
the  contrary  intention  should  appear  by  the  will. 

Estates  in  fee  simple  are  divided  into  three  sorts  (x)  :-— 
I,  fee  timple  absolute  (that  is,  free  from  all  qualification  or 
condition);  2,  fee  simple  qualified  or  base;  S,fee  simple 
conditional, — a  division  which  relates,  it  is  to  be  ob" 
served,  to  the  quality,  not  the  quantity ,  of  the  estate ;  for 


(«)  Thus,  too,  (even  before  the 
new  Will  Act,)  a  devisee  of  an  in- 
definite estate,  if  he  was  charged 
pertonally  with  the  payment  of  debts 
or  legacies,  was  held  to  take  the  fee. 
Secus,  if  the  estate  devUed  to  him  was 
BO  charged.  See  Doe  d.  Bams  «. 
Garlick,  li  Mee.  &  W.  698. 

(jr)  This  division  of  fees  simple  is 
given  by  Lord  Coke  as  the  common 
one  in  hia  time  (Co.  Litt.  1  b) ;  and 
is  followed  by  Mr.  Justice  Powell, 
in  Idleo.  Cooke, (Lord  Raym.  1148,) 
and  by  the  Court  of  King's  Bench  in 
Martin  v.  Strachan,  (reported  5  T.  R. 
107t  I"  notie.)  It  is  to  be  observed, 
however,  that  the  two  last  classes  are 
both  referred  by  Lord  Coke  to  a  more 
general  head  of  fees 'simple  deter^ 
minable  (a  term  still  in  frequent  use). 
See  Edward  Seymour's  case,  10  Rep. 
97  b,  where  estates  of  inheritance 
are  distributed  with  great  clearness 
and  precision,  as  follows: — First, 
they  are  either  fee  timple  or  fee  tail. 


Estates  in  fee  simple  are  either 
absolute  (i.  e.  indeterminable)  or  dis- 
terminable*  Tboae  which  are  deter- 
minable  are  either  derived  out  qf  an 
estate  in  fee  simple  absolute,  or  derived 
out  of  an  estate  in  fee  taiL  The  first 
of  these  are  created  either  by  way  of 
condition  (as  upon  mortgage),  or  by 
way  of  limitation  (as  if  A.  enfeoffs  B. 
of  the  manor  of  D.  to  hold  to  him 
and  his  heira  so  long  aa  C.  has  heirs 
of  his  body);  the  first  sort  being 
called  fees  simple  conditional,  the 
second,  fees  simple  limited  and  qua^ 
Mfied.  The  fee  simple  derivejl  out  of 
an  estate  tail.  Lord  Coke  exemplifiet 
by  the  case  where  tenant  in  tail  bar- 
gaina  and  sells  to  W.  H.  and  his 
heirs ;  where  W.  H.  takes  an  estate 
in  fee  simple,  as  long  as  the  tenant 
in  tail  has  heirs  of  his  body,  derived 
out  of  the  estate  tail.  See  also 
Walsingham's  case,  Plowd.  M7r 
Wjllion  V.  Berkley,  ibid.  241. 


r2 


244  BK.  U.  OF  BIGHTS  OF  FBOPEBTY. — ^PT.  I.  THINGS  REAL. 


it  is  laid  down  by  Lord  Coke  that  in  the  latter  respect, 
both  fees  qualified  and  fees  conditional  are  equivalent  to 
fees  srmple  absolute  (y). 

1.  The  first  (or  fee  simple  absolute)  requires  no  parti- 
cular remark;  the  two  others  involve  considerations  of 
greater  intricacy. 

2.  [A  base  (or  qualified)  fee  is  such  a  one  as  has  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end  (0). 
As,  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of 
the  manor  of  Dale ;  in  this  instance,  whenever  the  heirs 
of  A.  cease  to  be  tenants  of  that  manor,  the  grant  is 
entirely  defeated.  So,  when  Henry  the  sixth  granted  to 
John  Talbot,  lord  of  the  manor  of  Kingston-Lisle  in  Berks, 
that  he  and  his  heirs,  lords  of  the  said  manor,  should  be 
peers  of  the  realm,  by  the  title  of  barons  of  Lisle ; — here 
John  Talbot  had  a  base  or  qualified  fee  in  that  dignity, 
and  the  instant  he  or  his  heirs  quitted  the  seigniory  of  this 
manor,  the  dignity  was  at  an  end  (a).]  This  estate  is  a  fee 
simple,  because  it  is  limited  to  the  heirs  general,  and  may 
by  possibility  endure  for  ever ;  yet,  as  that  duration  de- 
pends upon  the  concurrence  of  collateral  circumstances, 
which  qualify  the  donation,  it  is  therefore  not  an  absolute, 
but  a  qualified  or  base  fee  (&). 

3.  A  conditional  fee  seems  properly  to  comprise  every 
fee  simple  granted  upon  condition  (c),  but  the  term  is  usually 


{ff)  CaLitt  18  b. 

(s)  As  to  these  fees,  see  Lord 
Csrdigao  v.  Armitage,  2  Barn.  & 
Cress.  202. 

(a)  Co.  Litt.  27  a. 

(()  It  is  proper  to  observe,  with 
respect  to  this  term  of  hate  fee,  that 
it  has  usually  a  more  restricted  ap- 
plication, viz.,  to  that  species  of 
qualified  fee  which  is  created  where 
tenant  in  tail  conveys  his  estate  by 
baigain  and  sale  to  another  and  his 
hetrSy  and  which  Lord  Coke  describes 


as  a  determinable  fee  derived  out 
of  an  estate  tail ;  vide  sup.  p.  243, 
note  («).  And  in  the  Act  for  Abo- 
lition of  Fines  and  Recoveries,  S  & 
4  Will.  4,  c.  74,  its  meaning  is  by 
express  provision  confined  (so  far  as 
that  act  is  concerned)  to  the  estate 
created  by  the  alienation  of  the 
tenant  in  tail  where  the  issue  are 
barred,  but  those  in  remainder  or 
reversion  are  not 

(e)  Edward  Seymour's   case,  10 
Rep.  97  b. 
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understood  to  refer  to  that  particular  species  called  a  con- 
ditional fee  at  the  common  law. 

[A  conditional  fee  at  the  common  law^  was  a  fee  re- 
strained] in  its  ferm  of  donation  [to  some  particular  heirs, 
exclusive  of  others :  "  donatio  stricta  et  coarctata  {d) ;  sicut 
certis  Jusredibus,  quUmsdam  a  successione  exclusis:^  as  to 
the  heirs  of  a  man's  body^  by  which  only  his  lineal  descend- 
ants were  admitted,  in  exclusion  of  collateral  heirs ;  or,  to 
the  heirs  male  of  his  body,  in  exclusion  both  of  collaterals 
and  lineal  females  also(6).]  We  say  restrained  in  the 
form  of  donation;  because,  in  point  of  legal  effect^  such  a 
gift  was  construed  by  the  judges  of  former  days,  as  con- 
ferring not  merely  an  estate  descendible  to  particular  heirs, 
but  a  fee  simple,  though  a  fee  simple  subject  to  condi- 
tion (/).  For  they  held  that  a  gift  to  a  man  and 
the  heirs  of  his  body  [was  a  gift  upon  condition  that  it 
should  revert  to  the  donor,  if  the  donee  had  no  heirs  of 
his  body  (^).]  They  therefore  called  it  a  fee  simple,  on 
condition  that  he  had  issue.  [So  that,  as  soon  as  the 
grantee  had  any  issue  bom,  his  estate  was  supposed,]  by 
the  performance  in  some  sense  of  the  condition  (A),  to  be- 
come absolute ;  at  least  for  these  three  purposes: — 1.  [To 
enable  the  tenant  to  aliene  the  land,  and  thereby  to  bar 
not  only  his  own  issue,  but  also  the  donor  of  his  interest 
in  the  reversion  (t).  2.  To  subject  him  to  forfeit  it  for 
treason,  which  he  could  not  do,  till  issue  bom,  longer  than 

(d)  Flet  1.  3,  e.  8,  8.  5.  1) ;  Willion  v.  Berkley,  Plowd.  241. 

(tf)  Blackstone  remarka  here,  (vol.  (A)  U  waa  performed,  aaya  Lord 

ii.  p.  110,)  that  there  are  strong  Coke,  "to  lome  intent;**  (NeYil'a 

tracea  of  auch  particular  limitation  case,  uhi  sup.) 

in  our  earliest   Saxon    laws,  from  (<)  "The  reason    thereof,"    says 

which  he  cites  the  following : — '*  Si  Lord  Coke,  **  was,  because  he  having 

quis  terram  hareditariam  habeatt  earn  <*  a  fee  simple,  and  having  issue,  his 

turn  vendat  €  eognatit  haredihu  nUt,  **  issue  could  not  avoid  the  aliena- 

ti  Uli  vho  prohibitum  Hi,  qui  earn  ab  **  tion,  hecause  he  claimed  fee  sim- 

imitio  acquuhfii,  ut   iia  faeere  m-  **  pie,  whereof  his  father  might  har 

^«#a<."—Ll.  -Alfred,  c.  87.  "  him."  Nevil's  case,  ubi  sup. ;  Co. 

(/)  Nevil's  case,  7  Rep.  84  b.  Litt  19a ;  2  Inst.  SSS ;  and  see  Doe 

(g)  Stat,  de  donis,  (13  Edw.  1,  c.  v.  Clark,  SB.  8c  Aid.  461. 
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[for  his  own  life ;  lest  thereby  the  inheritance  of  the  issue, 
and  reversion  of  the  donor,  might  have  been  defeated  (A). 
3.  To  empower  him  to  charge  the  land  with  rents,  com- 
mons, and  certain  other  incumbrances,  so  as  to  bind  his 
issue  (2).  And  this  was  thought  the  more  reasonable,  be- 
cause, hj  the  birth  of  issue,  the  possibility  of  the  donor's 
reversion  was  rendered  more  distant  and  precarious :  and 
his  interest  seems  to  have  been  the  only  one  which  the  law, 
as  it  then  stood,  was  solicitous  to  protect,  without  much 
regard  to  the  right  of  succession  intended  to  be  vested  in 
the  issue.  However,  if  the  tenant  did  not  in  fiust  aliene 
the  land,  the  course  of  descent  was  not  altered  by  this 
performance  of  the  condition  (m) ;  for  if  the  issue  had  after- 
wards died,  and  then  the  tenant  or  original  grantee  had 
died  without  making  any  alienation,  the  land,]  by  force  of 
the  condition,  [must  have  reverted  to  the  donor.  For 
which  reason,  in  order  to  subject  the  lands  to  the  ordinary 
course  of  descent,  the  donees  of  these  conditional'  fees- 
simple  took  care  to  aliene  as  soon  as  they  had  performed 
the  condition  by  having  issue ;  and  afterwards  re-pnr- 
chased  the  lands,  which  gave  them  a  fee  simple  absolute,, 
that  would  descend  to  the  heirs  general,  according  to  the 
course  of  the  common  law.  And  thus  stood  the  old  law 
with  regard  to  conditional  fees :]  a  subject  of  no  great 
practical  importance,  this  kind  of  gift  having  been  long 
since  construed  (as  we  shall  presently  see)  in  a  different 
manner.  But,  as  Lord  Coke  observes  (n),  these  things, 
[though  they  seem  antient,  are  yet  necessary  to  be  known ; 
as  well  for  the  declaring  how  the  common  law  stood  in 
such  cases,  as  for  the  sake  of  annuities,  and  such-like  in- 
heritances, as  are  not  within  the  statutes  of  entail  (o),  and 
therefore  remain  as  at  the  common  law.] 

(A)  Ca  Litt.  19a;  2  Inft  S34w  (o)  As  to  the  things  capable  of 

(/)  Co.  Litt  19  a.  being    entailed,    see   Co.   Litt.  by 

(m)  Nevil's  case,  7  Rep.  84  b ;  Harg.  20  a,  n.  (8),  n.  (5);  Moore  v. 

Willion  V.  Berkley,  Plowd.  247.  Lord  Plymouth,  7  Taunt.  614. 
(»)  Co.  Litt..  19  a. 
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II.  The  subject  of  conditional  fees  leads  us,  by  a  natural 
introduction,  to  our  second  general  division  of  estates  of 
inheritance  (p) — ruamely,  estates  in  fee^tail,  or,  as  they  are 
more  concisely  termed,  estatts  tail.  An  estate  tail  (9)  is 
that  which  a  man  hath  to  hold  to  him  and  the  heirs  of  his 
body,  or  to  him  and  particular  heirs  of  his  body ;  being, 
as  to  the  form  of  donation,  the  same  kind  of  estate  that  we 
have  just  been  considering  under  the  name  of  fee-simple 
conditional  (r) ;  for  in  that  light,  as  we  have  seen  («),  it 
was  at  first  contemplated.  But  by  force  of  the  statute  to 
be  presently  mentioned,  and  of  the  judicial  construction 
which  that  statute  received  (Q,  another  character  has  been 
long  attached  to  it  in  point  of  legal  effect : — viz.  that  of 
an  estate  tail ;  the  incidents  or  consequences  of  which  are 
very  diflferent  from  those  of  a  fee  conditionaL  The  history 
of  the  change  is  as  follows : — 

[The  inconveniences  which  attended  a  limited  and  fet- 
tered inheritance  were  probably  what  induced  the  judges 
to  give  way  to  the  subtle  finesse  of  construction  (for  such 
it  undoubtedly  was,)  by  which  the  dispositions  in  question 
were  construed  as  conditional  estates  in  fee  simple  (u).  But, 
on  the  other  hand,  the  nobility  (who  were  willing  to  perpe- 
tuate their  possessions  in  their  own  fiunilies),  in  order  to  put 
a  stop  to  this  practice,  procured  the  statute  of  Westminster 
the  second  (x),  commonly  called  the  statute  De  donis  cau" 
ditbmalibus,  to  be  made ;  which  paid  a  greater  regard  to 
the  private  will  and  intentions  of  the  donor,  than  to  the 


(p)  Vide  sup.  p.  238. 

(9)  At  to  this  estate,  see  Co. 
Litt.  18  b— 28  b. 

(r)  Willion  v.  Berkley,  Plowd. 
287. 

(0  Vide  sup.  p.  245. 

(0  2  Inst.  886. 

(m)  "The  policy  of  the  law,"  says 
Lord  Coke,  *'waa  to  give  power, 
**  after  issue,  to  aliene  for  two  causes 
"  —1,  that  the  estate  of  a  purchaser 
**  should  not  be  avoided  by  a  remote 


"  possibility,  riz.  if  the  donee  and 
*<  his  issue  also  should  die  without 
**  issue ;  2,  if  he,  haying  a  fee  sim- 
**  pie,  should  not  have  power  after 
**  issue  to  aliene,  it  would  be  in  a 
"manner  a  perpetuity,  and  a  re- 
*'  straint  of  alienation  for  ever,  which 
"  the  common  law  for  many  causes 
*<  will  not  suffer."  (Nevil's  case,  7 
Rep.  84  b.) 

(jr)  18  Edw.  1,  (stat  1,)  c.  l,roade 
A.D.  1285. 
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[propriety  of  sach  intentionB,  or  anj  public  considerations 
whatsoever.]  This  statute  enacted  that  from  thenceforth 
the  will  of  the  donor  be  observed  secundum  formam  in  cartd 
doni  expressam;  and  that  the  tenements  so  given  (to  a  man 
and  the  heirs  of  his  body,  or  the  heirs  male  of  his  body,  or 
the  like)  should,  notwithstanding  any  alienation  by  the 
donee,  go  to  his  issue,  if  there  were  any ;  or,  if  issue  &iled, 
should  revert  to  the  donor  or  his  heirs. 

[Upon  the  construction  of  this  act  of  parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  con- 
ditional feensimple ;  but  they  divided  the  estate  into  two 
parts  (y),  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  9,  fee-tail  (z) ;  and  vesting 
in  the  donor  the  ultimate  feensimple  of  the  land,  expectant 
on  the  fiulure  of  issue  (a).  And  hence  it  is  that  Littleton 
tells  us(A),  that  tenant  in  fee-tail  is  by  virtue  of  the  statute 
of  Westminster  the  second.] 

This  expectant  estate  or  reversion  of  the  donor,  is  con- 
sidered as  of  a  different  nature  from  the  right  which  be- 
longed to  the  donor  of  a  fee  conditional:  for  his  reverter 
was  only  in  possibility,  being  dependent  on  the  contingency 
of  the  estate's  determining  by  force  of  the  condition  (c); 


{y)  2  Inst.  835 ;  Willion  v.  Berk- 
ley, Plowd.  241;  Butler'i  Fearae, 
882»  (n.),  9th  edit.  "When  the 
**  statute,"  says  Dyer,  C.  J.,  *<  re- 
"  strained  the  donee  from  aliening 
"  the  fee  simple  or  from  doing  other 
"  acts  which  he  that  has  a  fee  simple 
'*  may  do,  it  was  presently  taken 
**  that  the  fee  was  not  in  him  ;  for  it 
*'  would  he  idle  to  ac^udge  it  in  him 
"  when  he  could  not  do  any  thing 
<*  with  it ;  and  therefore  it  was  taken 
**^  by  collection  and  implication  of 
**  the  act,  that  the  fee  simple  con- 
*'  tinued  in  the  donor :  so  that  he 
'*  has  one  inheritance,  viz.  a  fee 
**  simple,  and  the  donee  has  another 
"  inheritance  of  an  inferior  degree, 


"  viz.  a  fee  tail."    (Willion  v.  Berk- 
ley, ubi  sup.) 

(s)  The  expressions^  UM  otfio- 
dum  iaUiatumt  was  borrowed  fit>m  the 
feudists ;  (see  Craig,  1.  1, 1. 10,  s.  24, 
25;)  among  whom  it  signified  any 
mutilated  or  truncated  inheritance ; 
being  derived  from  the  barbarous 
verb  taUare,  to  cut ;  from  which  the 
French  tailler  and  the  Italian  tag- 
Hare  are  formed. — Spelm.  Gloss,  ad 
verb.  Feodum. 

(a)  2  Inst  ZSS, 

(b)  S.  13. 

(e)  2  Inst.  835 ;  Co.  Litt  22  a. 
See  the  remarks  on  this  subject  in 
Bac.  Abr.  tit.  Remainder  and  Re- 
version. 
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but  the  reversion  of  the  donor  of  an  estate  tail  is  the  residue 
of  the  fee,  and  therefore  a  fixed  or  vested  interest. 

By  the  express  provision  of  the  statute  De  donis,  the 
alienation  of  the  tenant  in  tail  was  not  to  defeat  the  suc- 
cession of  the  issue,  or  the  reversion  of  the  donor  and  his 
heirs.  It  was  not,  however,  otherwise  restrained;  nor  was 
his  alienation  a  void  act, — ^for  his  leases,  though  liable  to 
be  defeated  after  his  death  by  those  claiming  under  the 
entail,  were  in  other  respects  effectual ;  and  if  he  conveyed 
his  estate  to  another  and  his  heirs,  the  alienee  took  a  base 
fee{d),  that  is  to  say,  a  fee-simple  to  hold  as  long  as  the 
tenant  in  tail  lived  or  had  heirs  of  his  body.  But  this 
estate  was  determinable  on  the  death  of  the  tenant  in  tail 
and  the  fidlure  of  his  issue ;  and  even  on  his  death,  might 
be  avoided  by  the  entry  of  the  issue  («)• 

[Estates-tail  are  either  special  or  general  Tail-general 
is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  begotten :  which  is  called  tail-general, 
because,  how  often  soever  such  donee  in  tail  be  married, 
his  issue  in  general,  by  aU  and  every  such  marriage,  is,  in 
successive  order,  capable  of  inheriting  the  estate-tail  per 
formam  doni{f).  Tenant  in  tail-special  is  where  the  gift 
is  restrained  to]  the  heirs  of  the  donee's  body  by  a  par- 
ticular person ;  [as  where  lands  and  tenements  are  given  to 
a  man  and  the  heirs  of  his  body,  on  Mary  his  now  wife  to 
be  begotten ;  here  no  issue  can  inherit,  but  such  special 
issue  as  is  engendered  between  them  two ;  not  such  as  the 
husband  may  have  by  another  wife :  and  therefore  it  is 
called  special  tail.     And  here  we  may  observe  that  the 

{d)  Vide  sup.  p.  244.  tail  in  possession,  if  made  by  certain 

(e)  Co.  Litt.  by  Butler,  331  a,  n.  modes  of  conyeyance,  was  a  dMnn« 

(1) ;   Machell  v.  Clarke,  Ld.  Raym.  tinuanee,  which  took  away  the  entry 

778;  Salk.  618,  S.  C;  Seymour's  of  the  issue  (Co.  LitL  328a;  2  Inst. 

case,  10  Rep.  97  b;  Walsingham's  835)  ;  as  to  which,  vide  post,  bk.  ii. 

case,    Plowd.   557 ;     Goodright   v.  pt.  i.  c.  zix. 

Shilson,  Burr.  1703.     An  alienation  (/)  Litt.8s.  14,  15. 

of  the  land,  however,  by  tenant  in 
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[words  of  inheritance  (to  him  and  his  hebrs)  give  him  an 
estate  in  fee ;  but  they  being  heirs]  of  his  hody^  [this  makes 
it  a  fee-tail ;  and  the  person  being  also  limited  on  whom 
such  heirs  shall  be  begotten,  (viz.  Mary  his  present  wife) 
this  makes  it  a  fee-tail  speciaL 

Estates  in  **  general"  and  "  special'*  tail,  are  further  divei^ 
sified  by  the  distinction  of  sexes  in  such  entails ;  for  both  of 
them  may  either  be  in  tail  nude  or  tail  female.  As  if  lands 
be  given  to  a  man  and  his  heirs  nude  of  his  body  begotten, 
this  is  an  estate  in  tail  male  general ;  but  if  to  a  man  and 
the  heirs  fenuile  of  his  body  on  his  present  unfe  begotten, 
this  is  an  estate  in  tail  female  special.  And  in  case  of  an 
entail  male,  the  heirs  female  shall  never  inherit,  nor  any 
derived  from  them ;  nor  i  conversOf  the  heirs  male,  in  case 
of  the  gift  in  tail  female  (^).  Thus,  if  the  donee  in  tail  male 
hath  a  daughter  who  dies  leaving  a  son,  such  grandson  in 
this  case  cannot  inherit  the  estate-tail ;  for  he  cannot  deduce 
his  descent  wholly  by  heirs  male  (A).  And  as  the  heir 
male  must  convey  his  descent  wholly  by  males,  so  must 
the  heir  female  wholly  by  females.  And  therefore  if  a  man 
hath  two  estates-tail,  the  one  in  tail  male,  the  other  in  tail 
female;  and  he  hath  issue  a  daughter,  which  daughter  hath 
issue  a  son ;  this  grandson  can  succeed  to  neither  of  the 
estates ;  for  he  cannot  convey  his  descent  wholly  either  in 
the  male  or  female  line  (i). 

As  the  word  heirs  is  necessary  to  create  a  fee,  «o  in 
further  imitation  of  the  strictness  of  the  feudal  donation,  the 
word  body,  or  some  other  words  of  procreation  (A),  are  ne- 
cessary to  make  it  a  fee-tail,  and  ascertain  to  what  heirs  in 
particular  the  fee  is  limited.  If  therefore  either  the  words 
of  inheritance  or  words  of  procreation  be  omitted,  albeit 
the  others  are  inserted  in  the  grant,  this  will  not  make  an 
estate-taiL  As  if  the  grant  be  to  a  man  and  the  issue  of 
his  body,  to  a  man  and  his  seed,  to  a  man  and  his  children 

(g)  Litt  88.  21,  22.  (0  Co.  Litt.  25  b. 

(A)  Ibid.  8.  24  i  Co.  Litt.  26  b.  (A)  Beresford's  case,  7  Rep.  40. 
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[or  offspring;  all  these  are  only  estates  for  life^  for  there  are 
wanting  the  words  of  inheritance,  ^^his  heirs"  (/).  So,  on 
the  other  hand,  a  gift  to  a  man  and  his  heirs  maky  or  heirs 
female,  is  an  estate  in  feensimple,  and  not  in  fee-tail ;  for 
there  are  no  words  to  ascertain  the  body  out  of  which  they 
shall  issue ;]  which  is  indispensable  to  an  estate  of  the  latter 
description  (in) ;  and  every  estate  in  fee,  which  is  not  in  tail^ 
must  of  necessity  be  fee-simple  (n),  as  all  fees  consist  either 
of  one  kind  or  the  other  (o).  Upon  such  a  gift  too,  as  last 
supposed,  heirs  both  male  and  female  shall  inherit  (j>);  for 
a  descent  in  fee-simple  is  inconsistent  (by  our  definition  {q) ) 
with  a  restriction  to  heirs  of  either  sex.  It  is  to  be  ob- 
served, however,  that  in  last  wills  and  testaments  a  greater 
indulgence  is  allowed  as  to  the  manner  of  expounding  the 
donation  (r) ;  and  in  these  instruments  therefore  [an  estate* 
tail  may  be  created  by  a  devise  to  a  man  and  his  seed,  or  to 
a  man  and  his  heirs  male;  or  by  other  irregular  modes  of 
expression  (<),]  sufficient  to  indicate  an  intention  to  re- 
strain the  inheritance  to  the  descendants  of  the  devisee* 

[There  is  still  another  species  of  entailed  estates,  now 
indeed  grown  out  of  use,  yet  still  capable  of  subsisting  in 
law ;  which  are  estates  in  Ubero  maritagio,  or  frankmar- 
riage.']  These  are  defined  to  be,  where  tenements  are 
given  to  a  man,  on  his  marriage  with  the  daughter 
or  cousin  of  the  donor,  to  hold  in  frankmarriage  (/). 
[Now  by  such  gift,  though  nothing  but  the  word^anA- 
marriage  is  expressed,  the  donees  shall  have  the  tenements 
to  them  and  the  heirs  of  their  two  bodies  begotten ;  that 
is,  they  are  tenants  in  special  taU.     For  this  one  word, 

(0  Co.  Litt.  20 ;  Frogmorton  o.  (o)  Vide  sup.  p.  238. 

Wharrey,  2  W.  Bla.  728;  3  Will.  (p)  Co.  Litt.  27  b. 

125,  144,  S.  C.  Iq)  Vide  sup.  p.  238. 

(m)  Litt  sect.  81 ;  Co.  Litt.  7  b;  (r)  Vide  sup.  p.  242. 

Abraham  v,  Twigg,  Cro.  Eliz.  478 ;  («)  Ca  Litt  9  b,  27  a ;  see  Mellish 

Earl  of  Oxford's   case,  W.  Jones,  9.  Mellish,  2  B.  &  Cr.  520 ;   Doe  d, 

105.    But  if  the  grant  be  by  the  Jearrad  v.  Bannister,  7  M.  Ar  W. 

Crown,  such  grant  is  yoid.— Ibid.  298;  Good  o.  Good,  7  E1.&  B1.295. 

Co.  Litt  27  a.  (0  Litt  s.  17. 

(n)  Co.  Litt  27  b. 
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{Jrankmarriage^  does  ex  vi  termini  not  only  create  an 
inheritance,  like  the  wordyranAo/moi^n,  but  likewise  limits 
that  inheritance;  supplying  not  only  words  of  descent, 
but  of  procreation  also.  Such  donees  in  frankmarriage 
are  liable  to  no  service  but  fealty;  for  a  rent  reserved 
thereon  is  void,  until  the  fourth  degree  of  consanguinity 
be  passed  between  the  issues  of  the  donor  and  donee  (0«] 

We  have  seen  that  lands  cannot  now  be  conveyed  in  fee- 
simple  to  be  holden  of  the  grantor ;  but  that  the  tenure 
must  be  of  him  to  whose  seigniory  the  fee  belongs  («).  It 
is  otherwise,  however,  with  respect  to  a  gift  in  taiL  For  if 
a  tenant  in  fee-simple  grants  an  estate  tail  out  of  it,  (the 
reversion  remaining  in  the  donor,)  the  donee  in  tail  shall 
hold  of  the  donor,  by  fealty  and  such  other  services  as  may 
be  reserved ;  or  if  none  be  reserved,  then  by  fealty  and 
such  other  services  as  the  donor  himself  renders  to  the 
next  lord  paramount  (j?).  But  the  tenure  thus  created 
between  the  donor  and  donee  in  tail,  differs  from  that 
between  the  tenant  in  fee-simple  and  the  chief  lord ;  the 
latter  being  described  as  a  perfect ^  the  former  as  an  imper- 
fect tenure  (y). 

[Thus  much  for  the  nature  of  estates  tail :  the  establish- 
ment of  which  fiunily  law,  as  it  is  properly  styled  by 
Pigott  {z)y  occasioned  infinite  difficulties  and  disputes  (a). 
Children  grew  disobedient  when  they  knew  they  could  not 
be  set  aside :  farmers  were  ousted  of  their  leases  made  by 
tenants  in  tail;  for  if  such  leases  had  been  valid,  then  under 


(0  Litt«  n.  19,  20.  The  reason 
given  by  Littleton  is,  that  after  the 
fourth  degree  the  issues  of  the  donor 
and  donees  were  capable  by  the  la«r 
of  the  church  of  intermarrying.  As 
to  the  prohibited  degrees  in  marriage, 
according  to  the  different  modes  of 
computation  in  the  civil  and  the 
canon  law,  vide  post,  bk.  ii.  pt  ii. 
c.  yii. ;  bk.  III.  c.  ii. 

(a)  Vide  sup.  p.  239. 

{*)  Litt.  s.  19 ;  Co.  Litt.  28  a, 


98  a,  148  a,  68  b,  n.  (5),  by  Harg. ; 
2  Inst  506;  WUlion  v.  Berkley, 
Plowd.  287;  Bingham's  case,  2 
Rep.  92  b.  Before  the  statute  of 
Quia  emptoreit  the  rule  was  the  same 
as  to  alienations  in  fee  simple,  (2 
Inst.  501.) 

(y)  Co.  Cop.  s.  81. 

(«)  Com.  Recov.  5. 

(a)  Chudleigh's  case,  1  Rep. 
181b. 
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[colour  of  long  leases  the  issue  might  have  been  virtuallj 
disinherited:  creditors  were  defrauded  of  their  debts;  for  if 
tenant  in  tail  could  have  charged  his  estate  with  their  pay- 
ment^ he  might  also  have  defeated  his  issue^  by  mortgaging 
it  for  as  much  as  it  was  worth  :  innumerable  latent  entails 
were  produced  to  depriye  purchasers  of  the  lands  thej  had 
&iilj  bought;  of  suits  in  consequence  of  which  our  antient 
books  are  fiill :  and  treasons  were  encouraged ;  as  estates- 
tail  were  not  liable  to  forfeiture  longer  than  for  the  tenant's 
life.  So  that  they  were  justly  branded  as  the  source  of 
new  contentions  and  mischiefs  unknown  to  the  common 
law,  and  almost  imiversally  considered  as  the  common 
grievance  of  the  realm  (5).  But  as  the  nobility  were  always 
fond  of  the  statute  De  donisy  because  it  preserved  their 
&mily  estates  from  forfeiture,  there  was  little  hope  of  pro- 
curing a  repeal  by  the  legislature ;  and  therefore,  by  the 
connivance  of  an  active  and  politic  prince,  a  method  was 
devised  to  evade  it. 

Nearly  two  himdred  years  intervened  between  the 
making  of  the  statute  Dedonis  and  the  application  o£  common 
recoveries  to  this  intent,  in  the  twelfth  year  of  Edward  the 
fourth  (c) ;  which  were  then  openly  declared  by  the  judges 
to  be  a  sufficient  bar  of  an  estate  tail  (<f).  For  though  the 
courts  had,  so  long  before  as  the  reign  of  Edward  the  third, 
very  frequently  hinted  their  opinion  that  a  bar  might  be 
effected  upon  these  principles  («),  yet  it  never  was  carried 
into  execution,  till  Edward  the  fourth,  observing  (in  the 
disputes  between  the  houses  of  York  and  Lancaster)  how 
little  effect  attainders  for  treason  had  upon  femilies,  whose 
estates  were  protected  by  the  sanctuary  of  entails,]  con- 
trived (/),  that  Taltarum's  case  should  be  brought  before 

(6)  Co.  Litt  19  b  ;  Hunt  V.  Gate-  Rep.  37, 88. 
ley,  Moor,  156;  Mary  Portington's  (/>  Pigott,8.  Blackatone  (toI.  ii. 

case,  10  Rep.  88.  p.   117)  saya  he  n^fered  it  to  be 

(e)  A.D.  1472.  brought,  but  the  expression  of  Pi- 

(d)  Chudleigh's  case,  1  Rep.  181 1  gott  is,  that  he  **  brought  it  on  the 

Mildmay's  case,  6  Rep.  40.  stage." 

{t)  Mary   Portington's  case,   10 
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the  court  {f) ;  [wherein,  in  consequence  of  the  principles 
then  laid  down,  it  was  in  effect  determined,  that  a  common 
recovery  suffered  by  tenant  in  tail  should]  convert  his 
estate  into  a  fee  simple  absolute;  and  bar  all  persons 
whatever  claiming  the  estate  tail,  or  any  estate  ulterior 
thereto  (g)»  [What  common  recoveries  were,  both  in  their 
nature  and  consequences,  and  why  they  were  allowed  to 
be  a  bar  to  the  estate  tail,  must  be  reserved  to  a  subsequent 
inquiry.  At  present  it  may  suffice  to  say,  that  they  were 
fictitious  proceedings,  introduced  by  a  kind  of  pia  fraus^ 
to  elude  the  statute  De  donis;  which  was  found  so  in- 
tolerably mischievous,  and  which  yet  one  branch  of  the 
legislature  would  not  then  consent  to  repeal :  and  that  these 
recoveries,  however  clandestinely  introduced,  afterwards 
became  by  long  use  and  acquiescence  a  most  common 
assurance  of  lands ;  and  were  looked  upon  as  the  legal 
mode  of  conveyance,  by  which  tenant  in  tail  might  dispose 
of  his  lands  and  tenements,  so  that  no  court  would  suffer 
them  to  be  shaken  or  reflected  on  (A). 

This  expedient  having  greatly  abridged  estates-tail  with 
regard  to  their  duration,  others  were  soon  invented  to  strip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  firom  forfeiture  for  treason.  For,  notwith- 
standing the  large  advances  made  by  recoveries,  in  tlie 
compass  of  about  threescore  years,  towards  unfettering 
these  inheritances,  and  thereby  subjecting  the  lands  to 
forfeiture,  the  rapacious  prince  then  reigning,  findiog  them 
resettled  in  a  similar  manner  to  suit  the  convenience  of 
fiunilies,  had  address  enough  to  procure  a  statute  (26  Henry 

(/)  Year  Book,  12  £dw.  4,  14,  Clifford,   1  T.  R.    738;    and    see 

19  i  Fitzh.  Abr.  tit  Faux   Recov.  First    Real    Property    Report,    p. 

20 ;  Bro.  Abr.  ibid.  80 ;  tit.  Recov.  22. 

in  Value,  19;  tit.  Taile,  36.    See  (A)  As  to  recoveries,  see  1 1  Hen. 

Reeves's  Hist.  Eng.  Law,  vol.  iii  p.  7,  c.  20 ;  7  Hen.  8,  c.  4 ;  34  &  ZS 

828.  Hen.  8,  c.  20  ;  14  Eliz.  c.  8 ;  4  & 

(g)  Martin  v.   Strachan,   5    T,  6  Anne,  c.  16 ;  14  Geo.  2,  c.  20 ; 

R.  107,  (n.) ;  Willes,  449  ;  Taylor  et  post,  bk.  ii.  pt  i.  c.  xix. 
V.  Horde,  1  Bun*.   115;    Smith  v. 


I 


CHAP.  ni. — OF  FSEEHOLP  ESTATES  OF  INHEBITAKGE.   255 

[VIII.  c.  13),  whereby  all  estates  **  of  inheritance/' under 
which  general  words  estates-tail  were  covertly  included, 
are  declared  to  be  forfeited  to  the  king  upon  any  conYic- 
tion  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time 
was  by  the  statute  32  Henry  YIII.  c.  28 ;  whereby  certain 
leases  made  by  tenants  in  tail,  which  do  not  tend  to  the 
prejudice  of  the  issue,  were  allowed  to  be  good  in  law,  and 
to  bind  the  issue  in  j»il(t).  But  they  received  a  more 
violent  blow,  in  the  same  session  of  parliament,  by  the  con- 
struction put  upon  the  statute  ^^of  fines,"  (4  Henry  YIL 
c  24,)  by  the  statute  32  Henry  VIII.  c.  36 ;]  which  de- 
clares that  mode  of  conveyance  called  a  fine  (which  is 
another  species  of  fictitious  proceeding),  when  duly  levied 
by  tenant  in  tail,  to  be  a  complete  bar  to  him  and  his  heirs 
claiming  under  such  entaiL  [This  was  evidently  agreeable 
to  the  intention  of  Henry  the  seventh,  whose  policy  it  was 
(before  common  recoveries  had  obtained  their  full  strength 
and  authority)  to  lay  the  road  as  open  as  possible  to  the 
alienation  of  landed  property,  in  order  to  weaken  the  over^ 
grown  power  of  his  nobles :  but  as  they,  firom  the  opposite 
reasons,  were  not  easily  brought  to  consent  to  such  a  pro- 
vision, it  was  therefore  couched  in  his  Act  imder  covert 
and  obscure  expressions:  and  the  judges,  though  willing 
to  construe  that  statute  as  &vourably  as  possible  for  the 
defeating  of  entailed  estates,  yet  hesitated  at  giving  fines 
BO  extensive  a  power  by  mere  implication,  when  the  statute 
De  donis  had  expressly  declared  that  they  should  not  be  a 
bar  to  estates-tail.  But  the  statute  of  Henry  the  eighth, 
when  the  doctrine  of  alienation  was  better  received,  and 
the  will  of  the  prince  more  implicitly  obeyed  than  before, 
avowed  and  established  that  intention. 

By  a  statute  of  the  succeeding  year  (%),  all  estates-tail 
are  rendered  liable  to  be  charged  for  payment  of  debts  due 
to  the  king  by  record  or  special  contract ;  as  since,  by  the 

(0  Co.  Litt.  i5  b.  (k)  S3  Hen.  S,  c  39,  i.  7& 
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[bankrupt  laws^  they  are  also  subjected  to  be  sold  for  the 
debts  contracted  bj  a  bankrupt  (/).  And  by  the  construc- 
tion put  on  the  statute  43  Elizabeth^  c.  4,  an  appointment 
by  tenant  in  tail  of  the  land  entailed^  to  a  charitable  use, 
was  held  to  be  good  without  fine  or  recoyeiy  (m).] 

But  the  most  extensive  and  effectual  relaxation  is  that 
introduced  by  the  late  statute  3  &  4  Will  IV.  c.  74; 
which  enables  the  tenant  in  tail,  by  an  ordinary  deed  of 
conveyance,  if  duly  enrolled,  and  without  resort  to  the  in- 
direct and  operose  expedient  of  a  fine  or  recovery  (which  the 
statute  wholly  abolishes),  to  aliene  in  fee-simple  absolute, 
or  for  any  less  estate,  the  lands  entailed ;  and  thereby  to  bar 
himself  and  his  issue  and  all  persons  having  any  ulterior 
estate  therein  (n).  Yet  this  is  subject  to  an  important  quali- 
fication, designed  for  the  protection  of  &mily  settlements. 
For  in  these,  it  is  usual  to  settle  a  life  estate  (which  is  a 
fi:ieehold  interest)  on  the  parent,  prior  to  the  estate  tail 
limited  to  the  children ;  and  the  nature  of  a  recovery ^  by 
which  alone  interests  ulterior  to  the  estate  tail  could  for- 
merly be  barred,  was  such  as  to  make  the  concurrence  of 
the  immediate  tenant  of  the  fireehold  indispensable  to  the 
validity  of  that  proceeding.  In  order,  therefore,  to  continue 
to  the  parent  (or  other  prior  taker),  a  control  of  the  same 
general  description,  the  Act  provides  that  where,  imder  the 
same  settlement  which  created  the  estate  tail,  a  prior  estate 
of  fireehold,  or  for  years  determinable  with  life,  shall  have 
been  conferred ;  it  shall  not  be  competent  for  the  tenant 
in  tail  to  bar  any  estate  taking  effect  upon  the  determina- 
tfon  of  the  estate  tail,  without  consent  of  the  person  to 


(/)  The  first  provision  for  subject- 
iDg  estates  tail  to  sale  in  the  case  of 
bankruptcy,  was  by  21  Jac  1,  c.  19, 
s.  12,  repealed  by  6  Geo.  4,  c.  16,  s.  65'; 
(as  to  the  effect  of  which,  see  Jervis 
V.  Tayleur,  8  Bam.  &  Aid.  557),  and 
this  latter  provision  is  now  repealed, 
and  new  enactments  substituted  by 
8  &  4  Will.  4,  G.  74,  s.  65 -^Si 


12  &  13  Vict.  0. 106,  s.  208. 

(m)  Attorney-General  r.  Rye,  2 
Vem.  458 ;  Chan.  Free.  16. 

(k)  8  &  4  Will.  4,c.  74,  s.  15. 
This  provision  took  effect  from  8l8t 
December,  1838.  Some  few  species 
of  estates  tail  are  excepted  from 
the  Act,  vide  poet,  c.  xix. 
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whom  each  prior  estate  was  giren :  who  teceiyes  for  that 
reason  the  appellation  of  protector  of  the  settlement  {o). 
But  the  object  not  being  to  restrain  the  power  of  the  tenant 
in  tail  over  tiie  estate  tail  itself,  (which  he  cotild  have 
barred,  before  the  statute,  bj  Jine,  without  any  other  per- 
son's concurrence,)  his  alienation,  in  the  manner  prescribed 
bj  the  Act,  is  allowed  to  be  effectual  even  without  the 
consent  of  the  protector,  so  &r  as  regards  the  barring  of 
such  tenant  in  tail  and  his  issue  (p). 

Even  subsequentlj  to  the  passing  of  this  Act,  hoWBYer, 
one  of  the  antient  and  justlj  obnoxious  immunities  of  an 
estate  tail  still  remained  without  disturbance ;  viz.  its  ex- 
emption 6rom  liability  for  ordiiiary  debts,  not  contracted 
bj  a  trader  in  the  course  of  coHmierce.  But  this  was  at 
length  removed  bj  1  &  2  Vict  c.  110,  which  provides  that 
a  judgment  entered  up  against  the  debtor  in  any  of  the 
superior  courts  at  Westminster  (9),  shall  operate  as  a  charge 
upon  all  lands,  tenements,  or  hereditaments,  of  which  he 
shall  be  seised  or  possessed  for  any  estate  or  interest  in 
law  or  equity,  or  over  which  he  shall  have  any  disposing 
power;  and  shall  be  binding  as  against  him  and  the  issue 
of  his  body,  and  all  claimants  whatever  whom  he  was 
competent,  without  the  assent  of  any  other  person,  to  have 
barred  (r). 

Finally,  by  the  recent  statute,  19  &  20  Vict.  c.  120,  re- 


Co)  8&4Wm.4,c.74,8.22.  The 
eiUtet  however  of  dowretses,  bare 
tnifteety  and  lome  others  do  not 
qualify  for  the  protectorship,  ss.  26, 
27. 

(/))  8  &  4  Will.  4,  c.  74,  s.  34.  See 
the  provisions  of  this  Act  more  fully 
stated,  post,  bk.  11.  pt.  i.  c.  xix. 

(q)  By  1  &  2  Vict  c.  110,  s.  18, 
rules  of  the  courts  of  common  law 
and  decrees  and  orders  in  equity  for 
payment  of  money,  are  placed  on  the 
same  footing  as  judgments. 

(r)  1  8r  2  Vict.  c.  110,  s.  13.  To 
give  the  judgment  creditor,  how- 

VOL.  I. 


ever,  any  claim  on  the  debtor's  lands, 
as  against  purehaters,  wwrigagtet,  and 
ereditort,  the  judgment  must  be  duly 
registered  in  the  Court  of  Common 
Pleas.  (See  4  &  8  W.  &  M.  c.  20 ; 
1  &  2  Vict  c  110,  s.  19  ;  2  &  8  Vict, 
c.  11,  s.  4;  8  8e  4  Vict  c.  38,  s.  2  ; 
18  &  19  Vict  c.  16,  s.  5 ;  28  &  24 
Vict  c  38,  s.  4.)  And  as  against 
purehatert  and  mortgageett  execution, 
also,  must  have  issued  on  the  judg- 
ment and  been  duly  registered,  prior 
to  the  conveyance  or  mortgage.  (28 
&  24  Vict  c.  38,  ss.  1,  2.) 


8 


258  BK»  n.  OF  BIGHTS  OF  PBOPEBTY. — ^PT.  I.  THINGS  B£AI 


d» 


the  proTisions  of  the  statute  32  Hen.  YIII.  before 
mentioned^  as  to  leases  made  by  tenants  in  tail  (s),  it  is 
enacted  {t)  that  any  person  entitled  to  the  possession,  or  to 
the  receipt  of  the  rents  and  profits  of  anj  settled  estates, 
(that  is,  any  estates  which  are  the  subject  of  a  settle- 
ment («),)  for  an  estate  for  li&,  or  for  term  of  years  de- 
tenninable  with  his  life,  or  for  any  greater  estate,  (which 
includes  an  estate  tail,)  either  in  his  own  right,  or  in  right 
of  his  wife,  may  demise  the  same  fit)m  time  to  time,  (unless 
the  settlement  shall  contain  an  express  declaration  that  it 
shall  not  be  lawfiil  for  such  person  to  make  such  demise,) 
for  any  term  not  exceeding  twenty-one  years,  in  such  form 
as  in  the  Act  prescribed  (v). 

Estates  tail  have  thus  been  gradually  unfettered ;  and 
are  now  subject  to  even  less  restraint  than  attached  to 
conditional  fees  at  common  law,  after  the  condition  was 
performed  by  the  birth  of  issue.  For,  first,  the  tenant  in 
tail  is  now  enabled,  by  any  ordinary  deed  of  conveyance 


(0  19  &  20  Vict.  c.  120,  B.  85. 

(0  19  &  20  Vict  c.  120,  88.  82, 
88.  The  enactment,  it  i8  to  be  ob- 
■eiredy  extendi  only  to  the  case  of 
settlements  made  after  the  Act  came 
into  force  (s.  44) ;  and  it  came  into 
force  Ist  November,  1856  (s.  45). 
See  21  &  22  VicL  c.  77,  for  amend* 
ing  and  extending  the  same. 

(«)  The  word  "settlement,"  as 
used  in  this  Act,  signifies  "  any  act 
'*  of  parliament,  deed,  agreement, 
"  copy  of  court  roll,  will,  or  other 
"  instrument,  or  any  number  of  such 
'*  instruments,  under  or  by  virtue  of 
"  which  any  hereditaments  of  any 
"  tenure,  or  any  estates  or  interests 
"  in  any  such  hereditaments,  stand 
*'  limited  to,  or  in  trust  for  any  per- 
"  sons  by  way  of  succession,  includ- 
*'  ing  any  such  instruments  affecting 
'*  the  estates  of  any  one  or  more  of 
"  such  persons  exclusively.'*     19  & 


20  Vict  c.  120,  8.  1.     As  to  the 

word  "  settlement "  see  also  21  &  22 
Vict  c.  77. 

(v)  But  the  principal  mansion 
house,  and  demesnes  and  lands  usu- 
ally occupied  therewith,  cannot  be 
included  ;  —  the  twenty-one  years 
must  take  effect  in  possession  ;^ 
the  demise  must  be  by  deed ; — and 
the  rent  must  be  the  best  that  can 
reasonably  be  obtained,  without  fine, 
and  be  incident  to  the  immediate 
reversion.  Moreover  the  demise 
cannot  be  made  without  impeach- 
ment of  waste ; — and  there  must  be 
a  covenant  for  the  due  payment  of 
the  rent ; — and  a  condition  of  re- 
entry on  non-payment  of  rent  for 
twenty-eight  days,  or  on  non-ob- 
servance of  any  of  the  covenants  and 
conditions: — and  a  counterpart  of 
the  lease  roust  be  executed  by  the 
lessee.   (19 &  20  Vict  c.  120,  s. 32.) 
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enrolled,  to  aliene  his  lands  and  tenements  in  fee-simple 
absolute  or  otherwise,  and  thereby  to  bar  his  issue  (bom 
or  unborn)  and  all  ulterior  claimants ;  subject  only  to  the 
necessity,  so  &r  as  the  latter  are  concerned,  of  obtaining 
the  consent  of  the  protector  where  there  is  one.  Secondly, 
he  is  liable  to  forfeit  them  for  treason.  Thirdly,  he  may 
charge  them  with  reasonable  leases.  And  lastly,  they  are 
subject  to  be  sold  for  payment  of  his  debts,  to  the  same 
extent  to  which  he  would  himself  have  had  power  to  dis- 
pose of  them. 


82 


260  BX.  n*  OF  SIGHTS  OF  FBOFEBTT. — ^PT.  I.  THINGS  BEAL. 


CHAPTER  IV. 

OF  FRBEHOLD  B8TATE8  NOT  OF  INHERITANCE. 

[We  are  next  to  discourse  of  such  estates  of  fi^eehold  as 
are  not  of  inheritance,  but  ybr  life  only  (a).  And  of  these 
estates  for  life,  some  are  canventitmalf  or  expressly  created 
by  the  act  of  the  parties ;  others  merely  legal,  or  created  by 
construction  and  operation  of  law  (6).]  We  wiU  first 
consider  the  former  class,  and  then  the  different  species  of 
the  latter. 

L  [Estates  for  life(c),  expressly  created  by  deed  or  grant 
(which  alone  are  properly  conyentional),  are  where  a 
lease  is  made  of  lands  or  tenements  to  a  man,  to  hold  for 
the  term  of  his  own  life,  or  for  that  of  any  other  person,  or 
for  more  lives  than  one ;  in  any  of  which  cases  he  is  styled 
tenant  for  life;  only,  when  he  holds  the  estate  by  the  life 
of  another,  he  is  usually  called  tenant  pur  autre  vie(d). 
These  estates  for  life  are,  like  inheritances,  of  a  feudal  na- 
ture ;  and  were  for  some  time  the  highest  estate  that  any 
man  could  have  in  a  feud,  which,  as  we  have  before 
seen  (e ),  was  not  in  its  original  hereditary.  They  were, 
accordingly,  given  or  conferred  by  the  same  feudal  rights 
and  solemnities,  the  same  investiture  or  livery  of  seisin, 
as  fees  themselves  were ;]  and  as  in  estates  of  inheritance  in 
possession,  the  tenant  is  said  to  be  '^  seised  in  his  demesne 
as  of  fee,"  or  "of  fee-tail" (/),  so  in  estates  for  life  in 
possession,  he  is  "  seised  in  his  demesne  as  of  freehold." 

(a)  Vide  sup.  p.  236.  and  tenements,  devised  to  him  by  will, 

(b)  Wright's  Tenures,  190.  As  to  devises,  Tide  post,  c  xz. 
(e)  It   may    be   observed    here,  (d)  Litt.  s.  56. 

though   somewhat  in  anticipation,  (e)  Vide  sup.  p.  1 79. 

that  a  man  may  have  an  **  estate  for  (/)  Vide  sup.  p.  238. 

life,"  as  any  other  interest  in  lands 
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[Estates  for  life  may  be  created,  not  only  by  the  express 
words  before  mentianedy  but  alao  by  a  general  grant,  with- 
out defining  or  limiting  any  specific  estate.  As  if  one 
grants  to  A.  B«  the  manor  of  Dale,  this  makes  him  tenant 
for  life  (g).  For  though,  as  there  are  no  words  of  inherit-> 
ance,  or  heirs,  mentioned  in  the  grant,  it  cannot  be  oon«> 
strued  to  be  a  fee;  it  shall  howeyer  be  construed  to  be  as 
large  an  estate  as  the  words  of  the  donation  will  bear,  and 
therefore  an  estate  for  life.  Also  such  a  grant  at  large,  or 
a  grant  for  term  of  life  generally,  shall  be  construed  to  bo 
an  estate  for  the  life  of  the  grantee,  in  case  the  grantor 
hath  authority  to  make  such  a  grant(A) ;  for  an  estate  for 
a  man's  own  life  is  more  beneficial  and  of  a  higher  nature 
than  for  any  other  life :  and  the  rule  of  law  is,  that  all 
grants  are  to  be  taken  most  strongly  against  the  grantor  j 
unless  in  the  case  of  grants  by  the  crown  («)• 

Such  estates  for  life  will,  generally  speaking,  endure  as 
long  as  the  life  for  which  they  are  p*anted :  but  there  are 
some  estates  for  life,  which  may  determine  upon  future 
contingencies,  befi)re  the  life  for  which  they  are  created 
expires.  As  if  an  estate  be  granted  to  a  woman  during 
her  widowhood,  or  to  a  man  until  he  be  promoted  to  a 
benefice;  in  these  and  similar  cases,  whenever  the  con- 
tingency happens,^ when  the  widow  marries,  or  when  the 
grantee  obtains  a  benefice, — ^the  respectiye  estates  are  abso- 
hitely  determined  and  gone  (j).  Yet,  while  they  subsist, 
they  are  reckoned  estates  hr  life  (h) ;  because,  the  time 
for  which  they  wiU  endure  being  uncertain,  they  may  by 
possibility  last  for  life,  if  the  contingencies  upon  which 
they  are  to  determine  do  not  sooner  happen.  And,  more^ 
ever,  in  case  an  estate  be  granted  to  a  man  for  his  life 
generally,  it  may  also  determine  by  his  civil  death;]  as  if 
he  be  attainted  of  treason  or  felony,  [whereby  he  is  dead 
in  law:  for  which  reason,  in  conveyances,  the  grant  is 

{^)  Co.Litt.42a,  ISSa.  (i)  Co.    Litt  42  a;    Boraston's 

(A)  Ibid.  case.  8  Rep.  19  a. 

(0  Co.  Litt.  S6  a,  183  a.  {k)  Co.  Litt  42  a. 
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[usuaHj  made  ''for  the  term  of  a  man's  natural  life;** 
wliich  can  only  determine  by  his  natural  death (l)."] 

On  the  gift  of  an  estate  tail  we  may  remember  that  the 
donee  holds  of  the  donor^  by  fealty  and  such  other  ser- 
vices as  may  be  reserved  between  them ;  or  if  none  be  re- 
served^ then  by  fealty^  and  the  same  services  as  are  due 
from  the  donor  to  the  next  superior  lord(m).  In  like 
manner^  upon  a  lease  for  life,  a  tenure  (of  the  imperfect 
kind)  is  thereby  created  between  the  lessor  and  lessee;  and 
the  latter  will  hold  of  the  former,  by  the  nominal  obligation 
of  fealty,  and  such  other  services  as  may  be  reserved ;  but 
if  no  other  be  reserved,  the  lessee  will  hold  not  by  those 
due  from  the  lessor  himself,  but  by  fealty  only  (n). 

[The  incidents  to  an  estate  for  life  are  principally  the  fol- 
lowing :  which  are  applicable  not  only  to  that  species  of 
tenants  for  life,  which  are  expressly  created  by  deed ;  but 
also  to  those  which  are  created  by  act  and  operation  of  law. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant 
or  agreement,  may  of  common  right  take  upon  the  land 
demised  to  him,  reasonable  estovers  or  botesi\  that  is,  an 
allowance  of  wood  for  fiiel,  repairs,  and  the  like :  the  term 
estovers  being  derived  from  the  French  word  estoffery  to 
frimish;  and  bote^  which  is  of  Saxon  derivation,  being 
used  by  us  as  synonymous  with  estovers.  And  here  we 
may  remark,  that  when  the  allowance  is  for  fiiel,  it  is  called 
house-bote,  and  sometimes  fire-bote ;  when  for  making  and 
repairing  the  instruments  of  husbandry,  plough-bote  and 
cart-bote;  when  for  repairing  hedges  and  fences,  it  is 
termed  hay-bote  or  hedge-bote  (o).  The  term  bote  and  its 
compounds  however,  though  technically  proper,  have  in 
modem  times  somewhat  fidlen  out  of  use. 

While  a  tenant  for  life  has  this  privilege  of  botes ^  he  is  at 
the  same  time  answerable  by  law  for  waste  (p),  that  is,  any 

(/)  Vide  sup.  p.  147.  (o)  See  2  Bl.  Com.  35. 

(m)  Vide  Bup.  p.  252.  (p)  As  to  toatU,  see  further  post, 

(n)  Co.  Litt.  148  a,  28  a,   98  a,  bk.  v.  c.  viii.  See  also  19  &  20  Vict 

68  b,  n.  (5),  by  Harg.;  Litt  s.  132.  c.  120,  ss.  2,  11,  enabling  the  Court 
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spoil  and  destruction  whicli  he  does^  or  allows  to  be  done,  to 
the  premises  during  his  tenancy,  to  the  injury  of  the  person 
entitled  to  the  inheritance  iq).  And  there  are  two  kinds 
of  waste,  either  voluntary  or  permissive;  the  first  by  the 
tenant's  yolimtary  act,  as  where  he  pulls  down  a  wall,  or 
cuts  down  timber ;  the  other  by  his  de&ult,  as  by  suffering 
a  wall  to  fidl  down  for  want  of  necessary  repair  (r). 
Estates  for  life  or  years  are  sometimes  made,  however, 
with  an  express  clause,  that  the  tenant  shall  hold  the  land 
without  impeachment  of  waste;  which  has  the  effect  of  re- 
lieving him  (generally)  from  this  restraint  («)• 

2.  A  person  entitled  to  the  possession  of  any  settled 
estate,  as  tenant  for  life,  or  for  term  of  years  determinable 
with  his  life,  or  for  any  greater  estate, — either  in  his  own 
right,  or  in  right  of  his  wife, — is  now  enabled  by  the  pro- 
vision of  statute  19  &  20  Vict,  c  120,  before  mentioned  (t), 
to  make  effectual  leases  of  the  same,  or  any  part  thereof, 
unless  the  settlement  contains  an  express  declaration  to 
the  contrary ;  but  subject  to  such  exceptions  and  provi- 
sions as  in  the  statute  contained,  and  for  a  term  not  ex- 
ceeding twenty-one  years  (u). 

3.  [Tenant  for  life,  or  his  representatives,  shall  not  be 
prejudiced  by  the  determination  of  his  estate,]  where  such 


of  Chancery  in  certain  casea,  and 
subject  to  certain  conditions,  to  au- 
thorise leases  of  settUd  estates  for 
any  purpose,  whether  involving 
waste  or  not;  or  a  sale  of  such 
estates  or  of  any  timber  (not  being 
ornamental  timber)  growing  thereon. 

(q)  Co.  Litt  S^  i  2  Bl.  Com.  281 1 
S  BL  Com.  223. 

(r)  As  to  the  liability  of  tenant 
for  life  for  permiathe  waste,  see 
Chitty*s  General  Practice  of  the 
Law,  vol.  L  p.  886. 

(«)  See  Herlakenden's  case,  4 
Rep.  63  a ;  Dowman's  case,  9  Rep. 


10b;Pyne«.  Dor,  1  T.R.  56;  Ash- 
ton  «.  Ashton,  1  Ves.sen.  254;  Bur- 
gess 9.  Lamb,  16  Ves.  174 ;  Lush- 
ington  V.  Boldero,  6  Madd.  149; 
Morris  v.  Morris,  15  Sim.  505 ;  1 
Fonb.  Eq.  83,  n. 

(I)  Sup.  p.  257. 

(tt)  19  &  20  Vict  c.  120,  s.  82. 
As  to  the  meaning  of  the  terms 
"  settlement "  and  "  settled  esUte  *' 
for  the  purposes  of  this  Act,  and  the 
date  of  the  settlements  to  which  it 
applies,  vide  sup.  p.  258,  n.  (I)  and 
n.(ii). 
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determinatioii  ib  sadden  and  unforeseen.  [Therefore^  if  a 
tenant  for  his  own  life  sows  the  lands,  and  dies  before 
harvest,  his  executors  shall  hare  the  emblements  (x),  or  pro* 
fits  of  the  crop :  for  the  estate  was  determined  hy  the  act 
of  God  (y).  The  representatives  therefore  of  the  tenant 
for  }ife  shall  have  the  emblements,  to  compensate  for  the 
labour  and  expense  of  tilling,  manuring,  and  sowing  the 
lands, — and  also  for  the  encouragement  of  husbandry, 
which  being  a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost  security 
and  privilege  that  the  law  can  give  it.  Wherefore,  by  the 
feudal  law,  if  a  tenant  for  life  died  between  the  beginning 
of  September  and  the  end  of  February,  the  lord,  who  was 
entitled  to  the  reversion,  was  also  entitled  to  the  profits 
of  the  whole  year ;  but  if  he  died  between  the  beginning 
of  March  and  the  end  of  August,  the  heirs  of  the  tenant 
received  the  whole  {z).  And  firom  hence  our  law  of  emble- 
ments seems  to  have  been  derived,  but  with  very  con- 
siderable improvements.  So  it  is  also,  if  a  man  be  tenant 
for  the  life  of  another,  and  cestui  que  vie,  or  he  on  whose 
life  the  land  is  held,  dies  after  the  com  sown ; — ^the  tenant 
pur  autre  vie  shall  have  the  emblements.  The  same  is 
also  the  rule,  if  a  life  estate  be  determined  by  the  act  of 
law.  Therefore,  if  a  lease  be  made  to  husband  and  wife 
during  coverture  (which  gives  them  a  determinable  estate 
for  life),  and  the  husband  sows  the  land,  and  afterwards 
they  are  divorced,  the  husband  shall  have  the  emblements 
in  this  case;  for  the  sentence  of  divorce  is  the  act  of 
law  (a).  But  if  an  estate  for  life  be  determined  by  the 
tenant's  oum  act,  (as  by  forfeiture  for  )^f^  committed, 

(c)  Ab  to  emblements  generallyt  634  \  Cooper  v.  Woolfit,  2  H.  &  N. 

flee  Co.  Litt.  55  a,  55  b ;  GraTes  v.  122. 

Weld,  5  BaxQ.  &  Ad.  105 ;  Davis  «.  (y)  Blackstone  notices  bere,  by 

^yton,  7  Bing.  154.    As  to  emble-  way  of  additional  reason,  the  maxim 

ments  as  between  the  executor  and  that  actus  Dei  nemini  facU  i^juriawl, 

devUee,  see  Shep.  Touch,  by  Preston,  (2  BI.  Com.  p.  122.) 

p.  472 ;  Williams  on  Executory,  p.  (a)  Feud.  1.  2,  t.  28. 

(a)  Gland's  case,  5  Rep.  U6. 
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[or  if  a  tenant  during  widowhood  thinks  proper  to  marry,) 
in  these,  and  similar  cases,  the  tenants,  having  thus  de*- 
termined  the  estate  by  their  own  acts,  shall  not  be  entitled 
to  take  the  emblements  (ft).  The  doctrine  of  emblements 
extends  not  only  to  com  sown,  but  to  roots  plated,  or 
other  annual  artificial  profit ;  but  it  is  otherwise  of  fruit 
trees,  grass,  and  the  like,  which  are  not  planted  an- 
nually at  the  expense  and  labour  of  the  tenant,  but 
are  either  a  permanent  or  natural  profit  of  the  earth  (c). 
For  when  a  man  plants  a  tree,  he  cannot  be  presumed  to 
plant  it  in  contemplation  of  any  present  profit ;  but  merely 
with  a  prospect  of  its  being  usefiil  to  himself  in  fiiture, 
and  to  fiiture  successions  of  tenants.  The  advantages  also 
of  emblements  are  particularly  extended  to  the  parochia\ 
dergy  by  the  statute  28  Hen.  YIII.  ell.  For  all  per^ 
sons  who  are  presented  to  any  ecclesiastical  benefice,  or 
to  any  civil  office,  are  considered  as  tenants  for  their  own 
lives,  unless  the  contrapry  be  expressed  in  the  form  of 
donation. 

4.  A  fourth  incident  to  estates  for  life  relates  to  the 
under-tenants  or  lessees.  For]  by  the  common  law  [they 
have  the  same,  nay  greater  indulgences  than  their  lessors, 
the  original  tenants  for  life.  The  same,  for  the  law  of 
estovers  and  emblements,  with  regard  to  the  tenant  for 
life,  is  also  law  with  regard  to  his  under-tenant,  who  re- 
presents him  and  stands  in  his  place  (d) :  and  greater,  for 
in  those  cases  where  tenant  for  life  shall  not  have  the  em- 
blements, because  the  estate  determines  by  his  own  act, 
the  exception  shall  not  reach  hia  lessee,  who  is  a  third 
person.  As  in  the  case  of  a  woman  who  holds  durante 
viduitate :  her  taking  husband  is  her  own  act,  and  there- 
fore deprives  her  of  the  emblements;  but  if  she  leases  her 
estate  to  an  imder-tenant,  who  sows  the  land,  and  she  then 

(6)  Knevett  o.  Pool,  Cro.  Eliz.       Abr.  728. 
461 ;  1  Ron.  Abr.  727.  (d)  Co.  Litt  55  b. 

(c)  Co.  Litt  56  a,  55  b  i  1  RoU. 
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[marries,  this  her  act  shall  not  deprive  the  tenant  of  his 
emblements,  who  is  a  stranger  and  could  not  prevent 
her  (&).]     And  as  r^ards  tenants  at  rack  rent  (c),  hold- 
ing fimns  or  lands  under  landlords  entitled  for  life  or 
other  uncertain  interest,  the  statute  law  has  now  provided 
a  still  more  ample  protection;  it  being  enacted  by  14  & 
15  Yict.  c  25,  s.  1,  that  where  in  such  cases  the  lease  or 
tenancy  shall  determine  by  the   death  or  by  cesser  of 
the  estate  of  the  landlord,  the  tenant  shall,  instead  of 
claims  to  emblements,  continue  to  hold  until  the  expira- 
tion of  the  then  current  year  of  his  tenancy ;  and  shall 
then  quit  upon  the  terms  of  his  lease  or  holding,  in  the 
same  manner  as  if  his  tenancy  were  determined  by  ef- 
fluxion of  time  or  other  lawfiil  means  during  the  continu- 
ance of  his  landlord's  estate :  and  the  succeeding  owner 
shall  be  entitled  to  recover,  (as  the  landlord  could  have 
done  if  his  interest  had  continued,)  a  fair  proportion  of  the 
rent  for  the  period  elapsed  from  the  termination  of  the 
landlord's  interest  to  the  time  of  quittiDg :  and  the  suc- 
ceeding owner  and  tenant  respectively  shall  be  entitled,  as 
against  each  other,  to  all  the  benefits,  and  be  subject  to 
the  terms,  to  which  the  landlord  and  tenant  respectively 
would  have  been  entitled  or  subject  in  case  the  tenancy 
had  determined  in  manner  aforesaid  at  the  expiration  of 
such  current  year:  provided  always,  that  no  notice  to  quit 
shall  be  necessary  or  required  by  or  fix)m  either  party  to 
determine  any  such  holding  and  occupation  as  aforesaid. 
[The  lessees  of  tenants  for  life  had  also,  at  the  common 
law,  another  most  unreasonable  advantage;    for,  at  the 
death  of  their  lessors,  the  tenants  for  Ufe,  these  under- 
tenants n^ht  if  they  pleased  quit  the  premises,  and  pay 
no  rent  to  any  body  for  the  occupation  of  the  land  since 
the  last  quarter-day,  or  other  day  assigned  for  payment  of 
rent  (rf).     To  remedy  which  it  is  enacted  by  1 1  Geo.  II. 

(fr)  Co.  Litt  66  b.  c  xxiii. 

(e)  As  to  the  nature  of  tenancy  (d)  Clun'scasei  10  Rep.  127. 

at  rack  rent,  vide  poat»  bk.  ii.  pt«  i. 
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[c.  19^8.  15(^)9  that  the  executors  or  administrators  of 
tenant  for  life^  on  whose  death  any  lease  determined^  shall 
recoyer  of  the  lessee  a  rateable  proportion  of  rent,  from 
the  last  daj  of  pajrment  to  the  death  of  such  lessor:]  and 
also  bj  4  &  5  Will.  4,  c.  22  (/),  that  where  any  lease  shall 
determine  on  the  death  of  the  person  making  the  same 
(though  he  may  not  have  been  strictly  tenant  for  life  );  or 
on  the  expiration  of  the  Hfe  or  lives  for  which  he  was 
entitled ; — a  proportion  of  the  rent  shall  in  like  manner  be 
recoverable  by  his  executors  or  administrators,  or  by  him- 
self, as  the  case  may  be  (g). 

II.  [The  next  estate  for  life  is  of  the  legal  kind,  as  con- 
tradistinguished from  conventional :  viz.  that  of  tenant  in 
tail  after  the  pasdbilittf  of  issue  extinct  (A).  This  happens 
where  one  is  tenant  in  special  tail,  and  a  person,  from 
whose  body  the  issue  was  to  spring,  dies  without  issue; 
or,  having  left  issue,  that  issue  becomes  extinct :  in  either 
of  these  cases  the  surviying  tenant  in  special  tail  becomes 
tenant  in  tail  after  possibility  of  issue  extinct.  As  where 
one  has  an  estate  to  him  and  his  heirs  on  the  body  of  his 
present  wife  to  be  begotten,  and  the  wife  dies  without 
issue  (t) :  in  this  case  the  man  has  an  estate  tail,  which 
cannot  possibly  descend  to  any  one;  and  therefore  the  law 
makes  use  of  this  long  periphrasis  as  absolutely  necessary 

(e)  See  Jenner  v.  Morgan,  1  P.  cupier,  obtain  leare  to  effect  such 

Wma.    892;    Ez   parte    Smith,    1  improTementi,  and  have  tlie  expense 

Swana.  887.  thereof  charged  on  the  inheritance. 

(/)  See  Lock  o.  De  Burgh,  15  (See  alto  9  &  10  Vict  c.  101 ;  10  & 

Jur.  961.  11  Vict,  ell;  11  &  12Victcll9{ 

(g)  Am  to  tenants  for  life,  or  for  12  &  18  Vict  &  100;  and  18  ft  14 

yean  determinable  on  life,  and  some  Vict  c.  81.) 

persons  under  particular  disabilities,  (k)  As  to  the  estate  of  tenant  in 

it  is  (for  the  particular  purpose  of  tail  after  possibility  of  issue  extinct* 

facilitating  improvements  by  way  of  see    Co.   Lttt.    27  b — ^28  b ;    Lewis 

drainagt)  provided  by  8  &  9  Vict  c.  Bowles's  case,  11  Rep.  79  b ;  Wil- 

66  (repealing  and  re-enacting,  with  liams  9.  Williams,  12  East,  209 ;  15 

alterations,  8  &  4  Vict,  c  55),  that  Ves.  419 ;  Piatt  v.  Powles,  2  Mau. 

they  may,  by  petition  to  the  Court  &  Sel.  65. 

of  Chancery  and  consent  of  the  oc  (<)  Litt  s.  82. 
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[to  give  an  adequate  idea  of  his  estate.  For  if  it  had 
called  him  barely  tenant  infee^tml  y>ecial,  that  would  not 
have  distinguished  him  from  others ;  and  besides  he  haa 
no  longer  an  estate  of  inheritance,  or  fee  (k)y  for  he  oan 
haye  no  heirs  capable  of  taking  per  formam  doni,  Had 
it  called  him  tenant  in  tail  without  iseuey  this  had  only  re- 
lated to  the  present  &ct,  and  would  not  have  excluded  the 
possibility  of  future  issue.  Had  he  been  styled  tenant  in 
tail  without  possibility  of  iswe,  this  would  exclude  time 
past  as  well  as  present,  and  he  might  under  this  descrip^ 
tion  never  had  any  possibility  of  issue.  No  definition 
therefore  could  so  exactly  mark  him  out  as  this  of  tenant 
in  tail  after  posnbitUy  of  isme  extinct,  which,  (with  a 
precision  peculiar  to  our  own  law,)  not  only  takes  in 
the  possibility  of  issue  in  tail  which  he  once  had,  but 
also  states  that  this  jxissibility  is  now  extinguished  and 
gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is, 
by  the  death  of  that  person  out  of  whose  body  the  issue 
was  to  ^ring;  for  no  limitation,  conveyance,  or  other 
human  act,  can  make  it.  For,  if  land  be  given  to  a  man 
and  his  wife,  and  the  heirs  of  their  two  bodies  begotten, 
and  they  are  divorced,  they  shaU  neither  of  them  have 
this  estate,  but  be  barely  tenants  for  life,  notwithstanding 
the  inheritance  once  vested  in  them  (/).  A  possibility  of 
issue  is  always  supposed  to  exist  in  law,  unless  ex- 
tinguished by  the  death  of  the  parties;  even  though  the 
donees  be  each  of  them  an  hundred  years  old(iR). 

This  estate  is  of  an  amphibious  nature,  partaking  partly 
of  an  estate  tail,  and  partly  of  an  estate  for  life.]  For 
besides  the  name  of  tenant  in  taU,  the  tenant  is  so  far  in 
the  condition  of  a  tenant  in  tail  properly  so  called,  as  to 
be  dispunishable,  (that  is,  not  answerable,)  for  waste  (n) ; 

(k)  Bowles  V.  Berrie,  1  BolL  Bep.  («)  Co.  Litt.  28  a. 

1S4:  LewU  Bowles's  ca^,  U  Bep.  (n)  Co.  Litt.  27  b ;  see  Whitfield 

80.  V,  Bewitt,  2  P.  Wins.  240 ;  Williams 

(0  Co.  Litt.  28  a.  v.  Williams,  12  East,  209. 


CH.iy. — OF  FBBEHOI«D  ESTATES  KOT  OF  INHEBITANCB.  269 

and  he  fonnerlj  poBaessed  aome  other  of  the  priyileges  of 
a  tenant  in  tail>  connected  with  branches  of  the  law  which 
have  now  become  extinct  (o).  But,  on  the  other  hand, 
his  estate  in  a  general  point  of  view,  has  alwajs  been  con-* 
sidered  as  equivalent  to  an  estate  for  life  onlj  (p) ;  and 
therefore  the  law  permits  a  tenant  in  tail  of  this  descrip* 
tion  and  an  ordinary  tenant  for  life,  to  make  mutual  aliena* 
tion  of  their  estates,  by  that  particular  method  of  conyey- 
ance  called  an  exchange;  which  can  take  place,  as  we  shall 
see  hereafter  (9),  only  in  the  case  of  estates  that  are  equal 
in  their  nature. 


III.  An  estate  by  the  curtesy  of  England  (r),  is  that  to 
which  a  man  is  by  law  entitled,  on  the  death  of  his  wife, 
in  the  lands  and  tenements  of  which  she  was  seised,  dur- 
ing the  marriage,  in  fee  simple  or  fee  tail;  provided  he 
had  issue  by  her  bom  alire  during  the  marriage,  and  capa- 
ble of  inheriting  her  estate :  in  this  case  he  shall,  on  the 
death  of  his  wife,  hold  the  lands  for  his  life,  as  tenant  by 
the  curtesy  of  England  («)•  If  the  lands,  however,  be  in 
gavelkind,  the  rule  is  so  fiur  different  that  he  shall  hold  no 
more  than  a  moiety,  and  that  only  while  he  Uves  unmaiv 
ried;  and,  on  the  other  hand,  his  title  attaches  whether  he 
had  issue  bom  or  not  (<). 

This  estate  is  said,  in  the  Mirrour  (u),  to  have  been  in- 
troduced by  King  Henry  the  first;  and,  notwithstanding 
its  appellation,  was  not  peculiar  to  this  reahn  {x) :  [for  it 


(e)  Co.  Liu.  27  b ;  Lewis  Bowles's 
ease,  11  Rep.  80  a. 

(p)  By  19  &  20  Vict  c.  120,  8. 1, 
it  is  expressly  provided,  that  a  tenant 
in  tail  after  possibility  of  issue  ex- 
tinct, shall  be  deemed  a  tenant  for 
life  for  the  purposes  of  that  Act. 

{q)  As  to  an  exchange,  vide  post, 
bk.  11.  pt.  I.  c.  XVII. 

(r)  As  to  an  estate  by  the  curtesy, 
see  Co.  Litt  29  a— 80  b  ;  Menvill's 
case,  18  Rep.  28  ;  2  Saund.  by  Wil- 


liams,  i5  n.  (5),  46,  n.  (q),  882  a,  b ; 
Buckworth  «.  Thirkell,  8  Bos.  & 
Pul.  652,  n. 

(«)  Ibid. 

{t)  Robins.  Gavelk.  bk.  ii.  c.  1 ; 
and  see  Co.  Litt.  80  a. 

(11)  Cap.  1,  s.  8. 

{x)  It  is  said  by  Blackstone  (vol. 
ii.  p.  126,  citing  Craig,  1.  2,  t.  19,  s. 
4)  to  have  also  obtained  in  Scotland, 
where  it  was  ailed  Curialitas;  (see 
also  Co.  Litt.  80  a.)  And  Blackstone 
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[also  appears  to  have  obtamed  in  Nonnand7(y) ;  and  was 
likewise  used  among  the  antient  Almains  or  Germans  (z). 
And  jet  it  is  not  generally  apprehended  to  hare  been  a 
consequence  of  feodal  tenure  (a),  though  some  substantial 
feodal  reasons  may  be  given  for  its  introduction.  For  if 
a  woman  seised  of  lands  hath  issue  by  her  husband,  and 
dies,  the  husband  is  the  natural  guardian  of  the  child,  and 
as  such  is  in  reason  entitled  to  the  profits  of  the  lands  in 
order  to  maintain  it ;  for  which  reason  the  heir  apparent 
of  a  tenant  by  the  curtesy,  could  not  be  in  ward  to  the  lord 
of  the  fee  during  the  life  of  such  tenant  (ft).  As  soon 
therefore  as  any  child  was  bom,  and  the  fiither  began  to 
have  a  permanent  interest  in  the  lands,  he  became  one  of 
the  pares  curtisy  did  homage  to  the  lord,  and  was  called 
tenant  by  the  curtesy  initiate;  and  this  estate,  being  once 
vested  in  him  by  the  birth  of  the  child,  was  not  suffered 
to  determine  by  the  subsequent  death  or  coming  of  age  of 
the  in&nt.]  It  may  be  proper  to  add  that  he  was  con- 
sidered to  hold  not  of  the  in&nt,  but  of  the  next  lord  of 
the  fee  (c). 

[There  are  four  requisites  necessary  to  make  a  tenancy 
by  the  curtesy:  marriage,  seisin  of  the  wife,  issue  (cf),  and 
death  of  the  wife(e):] — 1.  The  marriage  must  be  legal; 


hence  infers  that  prohahly  our  word 
etartetjf  lignified  an  attendance  by 
the  husband  on  the  lord's  court,  (or 
evrio,)  in  capacity  of  his  rassal  or 
tenant  in  respect  of  the  wife's  bind. 
Tenant  by  curtesy  is  said,  however, 
by  Littleton,  to  be  so  called,  "be« 
*'  cause  this  is  used  in  no  other  realm 
**  but  in  England  only."  (Litt  s.  36.) 
And  the  manner  in  which  he  is  de- 
scribed in  the  old  pleadings,  *'  Te- 
miunt  ptr  M  tPEngleterre,"  (Year- 
Book,  Trin.  1  £dw.  2,}  seems  to 
confirm  that  etymology.  See  also 
Co.  Litt  by  Haig.  88  a,  n.  (5),  and 
the  Patent  Roll,  of  Hen.  8,  there 
cited,  which  speaks  of  this  estate  as 


the  eoiuuetudo  et  lex  AngluB.  But 
though  the  term  may  have  been  de- 
rived from  a  notion  that  the  estate 
was  peculiar  to  the  law  of  England, 
it  is  clear  that  the  supposed  pecu- 
liarity did  not  in  fact  exist. 

(y)  Grand  Coustum.  c.  119. 

(s)  Lindenbrog.  LL.  Alman.  1 92. 

(a)  Wright's  Ten.  19i. 

(&)  F.  N.  B.  148. 

(e)  2  Inst  801 ;  Paine's  case,  8 
Rep.  Z%  (a). 

{d)  The  requisite  of  "issue,"  does 
not  exist  in  lands  held  in  gavtl- 
kind,  vide  sup.  p.  269. 

(e)  Co.  Litt.  80  a. 
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BO  that  if  either  void  ipso  facto ^  or  avoided  by  a  divorce, 
no  estate  bj  the  curtecfy  can  in  either  case  be  claimed  (/)• 
2.  [The  seisin  of  the  wife  must  be  an  actual  seisin,  or 
possession,  of  the  lands:  not  a  bare  right  to  possess, 
which  is  a  seisin  tit  fau?,  but  an  actual  possession,  which 
is  a  seisin  in  deed{g),  3.  The  issue  must  be  bom 
alive.  Some  have  had  a  notion  that  it  must  be  heard 
to  cry,  but  that  is  a  mistake.  Ciying,  indeed,  is  the 
strongest  evidence  of  its  being  bom  alive ;  but  it  is  not 
the  only  evidence  (A).  The  issue  also  must  be  bom 
during  the  life  of  the  mother;  for  if  the  mother  dies 
in  labour,  and  the  Caesarean  operation  is  performed,  the 
husband  in  this  case  shall  not  be  tenant  by  the  curtesy ; 
because,  at  the  instant  of  the  mother's  death,  he  was 
clearly  not  entitled,  as  having  had  no  issue  bom,  but  the 
land  descended  to  the  child  while  yet  in  the  mother's 
womb;  and  the  estate  being  once  so  vested,  shall  not 
afterwards  be  taken  fix)m  it  (t).]  The  issue  must  also  be 
such  as  is  [capable  of  inheriting  the  mother's  estate  (A). 
Therefore,  if  a  woman  be  tenant  in  tail  male,  and  hath 
only  a  daughter  bom,  the  husband  is  not  thereby  entitled 
to  be  tenant  by  the  curtesy ;  because  such  issue  female 
can  never  inherit  the  estate  in  tail  male(/).  The  time 
when  the  issue  was  bom  is  immaterial,  provided  it  were 
during  the  coverture :  for  whether  it  were  bom  before  or 
after  the  wife's  seisin  of  the  lands,  and  whether  it  be  living 
or  dead  at  the  time  of  the  seisin,  or  at  the  time  of  the 
wife's  decease,  the  husband  shall  be  tenant  by  the  cur- 
tesy (m).  The  husband  by  the  birth  of  the  child  becomes, 
as  was  before  observed,  tenant  by  the  curtesy  initiate  (n), 
and  may  do  many  acts  to  charge  the  lands;  but  his  estate 
is  not  consummate  till,  4.  The  death  of  the  wife,  which  is 

(/)  See  RenningtoD  v.  Cole,  Noy,  (<)  Co.  Litt  29  b. 

29.  (k)  Litt.  s.  52. 

(g)  Co.  Litt.  81  a,  29  a.  (0  Co.  Litt  29  h. 

(k)  Dyer,    25 ;    Paine'i    cam,  8  (»)  Ibid. 

Rep.  Siw  («)  Ibid.  SO  a. 
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[the  last  requisite  to  make  a  complete  tenant  bj  the  cui^ 
te8y(o).] 

To  complete  our  view  of  this  species  of  interest,  it  must 
be  added  that  bj  the  statute  19  &  20  Vict  c.  120,  so  often 
referred  to,  which  enables  tenants  for  life,  of  settled  estates, 
to  make  effectual  leases  for  twenty-one  jears,  subject  to 
the  exceptions  and  provisions  in  the  act  contained,  a  simi- 
lar power  is  also  conferred  upon  tenants  by  the  curtesy  of 
wMettJed  estates  {p). 

IV.  An  estate  in  dower  (y),  at  the  common  law,  is  the 
portion  which  a  woman,  on  the  death  of  her  husband,  is  bj 
that  law  entitled  to  claim  in  his  lands  and  tenements  (r). 
This  portion  amounts  to  the  third  part  of  them  (inyalue); 
and  it  is  to  be  assigned  to  her,  to  hold  during  the  term  of 
her  natural  life ;  except  the  lands  be  gareUdnd,  in  which 
case  she  is  entitled  to  a  moiety;  but  subject^  in  this 
instance,  to  the  condition  of  remaining  chaste  and  un- 
married («)• 

[Dower  is  called  in  Latin  bj  the  foreign  jurists  doarivm^ 
but  bj  Bracton  and  our  English  writers  dos :  which  among 
the  Romans  signified  the  marriage  portion,  which  the  wife 
brought  to  her  husband ;  but  with  us  is  implied  to  signify 
this  kind  of  estate,  to  which  the  civil  law,  in  its  original 
state,  had  nothing  that  bore  a  resemblance :  nor  indeed  is 
there  anything  in  general  more  different  than  the  regulation 
of  landed  property,  according  to  the  English  and  Boman 
laws.     Some  {t)  have  ascribed  the  introduction  of  dower 


(o)  Ca  Litt  80  a ;  see  Jones  v. 
l)aYies,  per  aw,,  5  H.  &  N.  p.  779. 

{p)  19  &  20  Vict.  e.  120,  s.  32. 
It  is  confeired  also  on  tenants  of 
unsettled  estates,  in  right  rf  a  wfi 
§eited  in  fie.    Ibid. 

(q)  As  to  dower,  see  Co.  Litt. 
80b — 41  a;  Rowe  o.  Bower,  2  N. 
R.  1 ;  Blatter  «.  Slatter,  1  Scott,  82 ; 
Colleton  V,   Gareb,  6  Simonr  19  s 


Stoughton  V.  Leigh,  1  Taunt.  402 ; 
Ray  0.  Pung,  5  B.  &  Aid.  561; 
Moody  0.  King,  2  Bing.  447 ;  Rex 
a.  Northweald  Bassett,  4  Dow.  ft  Ry. 
276  i  Jones  v.  Jones,  2  Tyrw.  531. 

(r)  Co.  Litt.  ubi  sup. 

{»)  2  Bl.  Com.  129 ;  Robins. 
Gavelk.  bk.  ii.  c.  2. 

(0  Wrigbt's  Ten.  192. 
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[to  the  Normans,  as  a  branch  of  their  local  tenures ;  though 
we  cannot  expect  any  feudal  reason  for  its  invention,  since 
it  was  not  a  part  of  the  pure,  primitive,  simple  law  of  feuds, 
but  was  first  of  all  introduced  into  that  system,  (wherein  it 
is  called  triens^  tertia^  and  dotalitium^)  by  the  Emperor 
Frederick  the  second  (a:),  who  was  contemporary  with  our 
King  Henry  the  third.  It  is  possible,  therefore,  that  it 
might  be  with  us  the  relic  of  a  Danish  custom ;  since, 
according  to  the  historians  of  that  country,  dower  was  in- 
troduced into  Denmark  by  Swein,  the  Either  of  our  Canute 
the  Great,  out  of  gratitude  to  the  Danish  ladies,  who  sold 
all  their  jewels  to  ransom  him  when  taken  prisoner  by  the 
Vandals  (y).  However  this  be,  the  reason  which  our  law 
gives  for  adopting  it,  is  a  very  plain  and  sensible  one :  viz., 
for  the  sustenance  of  the  wife,  and  the  nurture  and  educa- 
tion of  the  younger  children  (z). 

In  treating  of  this  estate,  let  us  first  consider  who  may 
be  endowed;  secondly,  of  what  she  may  be  endowed; 
thirdly,  the  manner  how  she  shall  be  endowed;  and 
fourthly,  how  dower  may  be  barred]^  or  otherwise  defeated. 

1.  [Who  may  be  endowed.  She  must  be  the  actual  wife 
of  the  party  at  the  time  of  his  decease.]  If  there  be  a 
dissolution  of  the  marriage  (or,  as  it  was  formerly  called, 
a  divorce  a  vinculo  matrvmonii\  she  shall  not  be  endowed  ; 
for  vJn  nullum  matrimonium^  Un  nulla  dos  (a).  But  a  judi- 
cial separation  (or,  as  it  was  formerly  called,  a  divorce  a 
mensA  et  thoro)  doth  not  destroy  the  dower  (ft);  no,  not 
even  for  adultery  itself,  by  the  common  law(c).  [Yet 
now,  by  the  statute  of  Westminster  the  second  (cO>  if  a 
woman  voluntarily  leaves  (which  the  law  calls  eloping 

(«)  Craig,  1. 2,  t  22,  s.  9.  83  a.) 

(y)  Mod.  Un.  Hiit.  zxxii.  91.  (b)  Co.  Litt  83  a,  33  b. 

(«)  Bnct  L  2,  c.  89,  t.  1 ;  Co.  (c)  Sidney  v.  Sidney,  8  P.  Wms. 

Litt  80  b.  276.    Yet,  among  tbe  antient  Ootht, 

(a)  Bract  I.  2,  c.  89,  a.  4.    But  an  adulteren  was  punisbed  by  tbe 

abe  does  not  lote  her  dower  merely  lota  doialitii  et  trUntis  ex  bomU  wM' 

becauie  the  marriage  waa  voidable,  if  lib«t  vtri.    (Stiemh.  1.  8,  c.  2.) 

there  be  no  actual  divorce ;  (Co.  Litt.  (d)  13  Edw.  1  (stat  1),  c.  84. 

VOL.  I.  T 
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[fix)m)  her  husband,  and  Kt68  with  an  adulterer,  she  shall 
lose  her  dower,  unless  her  husband  be  voluntarilj  recon- 
ciled to  her  (o).  It  was  fonnerly  held  that  the  wife  of  an 
idiot  might  be  endowed(&):  but — as  it  seems  to  be  at 
present  agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  idiot  cannot  many,  being  incapable  of  consenting 
to  any  ocmtract, — this  doctrine  cannot  now  take  place. 
By  the  antient  law,  the  wile  of  a  person  attainted  of  trea- 
son or  felony  could  not  be  endowed ;  to  the  intent,  says 
Stannforde  (c),  that  if  the  lore  of  a  man's  own  life  cannot 
restrain  him  £rom  such  atrocious  acts,  the  love  of  his  wife 
and  children  may:  though  'Button  (d)  gives  it  another 
turn,  TUB.  that  it  is  presumed  the  wife  was  privy  to  her 
husband's  crime.  However,  the  statute  1  Edw.  lY.  c  12, 
abated  the  rigour  of  the  common  law  in  this  particular, 
and  allowed  the  wife  her  dower.  But  a  subsequent 
statute  (e)  revived  this  severity  against  the  widows  of 
traitors,  who  are  now  barred  of  their  dower,  but  not  the 
widows  of  felons  (/).]  Finally,  [the  wife  must  be  above 
nine  years  old  at  her  husband's  death,  otherwise  she  shall 
not  be  endowed  (g) :  though  in  Bracton's  time  the  age  was 
indefinite,  and  dower  was  then  only  due  *^  n  uxor  pomt 
datem  promereri,  et  virum  sustinere  (A)."] 

2.  We  are  nertto  inquire,  of  what  she  may  be  endowed^ 


(a)  2  Intt.  485;  lee  Hetheriog- 
toa  V.  Graham,  6  Bing.  185. 

(6)  Co.  Litt.  31  a. 

(c)  P.  C.  b.  S»  e.  88. 

{d)  C.  110. 

(e)  5  &  6  Edw.  6,  c.  11,  a.  18. 

(/)  Until  a  recent  period,  an  alien 
woman,  married  without  the  royal 
licence  to  a  British  subject,  could 
not  be  endowed  { Co.  Litt  by  Haaeg. 
81  b,  n.(9)t  but  tee  now  7  &  8 
Vict  c.  as,  a.  18.  Et  Tide  post, 
bk.  IT.  pc  I.  0.  II. 

(g)  A  fK>niaa  oannot  consent  to 


marriage,  so  as  to  render  it  a  bind- 
ing engsgement,  until  she  is  twelve, 
nor  a  man  until  he  is  fourteen  yeara 
of  age.  (Co.  Litt.  83  a.)  But  eTen 
an  inchoate  and  imperfect  marriage, 
from  which  either  of  the  parties  at 
the  age  of  consent  may  disagree,  will 
be  accounted  in  law,  after  the  death 
of  the  husband,  as  a  lawful  marriage 
quoad  dotem;  that  is,  provided  the 
wife  was  above  nine  years  of  age  at 
the  husband's  death.— Ibid* 
(A)  L.  2,  c  89,  a.  8. 
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And  supposing  no  act  to  have  been  done  to  defeat 
or  abridge  her  rights^  the  widow  [is  by  law  entitled 
to  be  endowed  of  all  lands  and  tenements  of  which 
her  husband  was  seised  in  fee  simple  or  fee  tail  at 
any  time  during  the  coverture,  and  of  which  any  issue, 
which  she  might  have  had,  might  by  possibility  have 
been  heir(t).  Therefore,  if  a  man  seised  in  fee  simple 
hath  a  son  by  his  first  wife,  and  after  marries  a  second 
wife,  i^e  shall  be  endowed  of  his  lands ;  for  her  issue 
might  by  possibility  have  been  heir,  on  the  death  of  the 
son  by  the  former  wife.  But,  if  there  be  a  donee  in 
special  tail,  who  holds  lands  to  him  and  the  heirs  of  his 
body,  begotten  on  Jane  his  wife ;  though  Jane  may  be 
endowed  of  these  lands,  yet  if  Jane  dies,  and  he  marries  a 
second  wife,  that  second  wife  shall  never  be  endowed  of 
the  lands  entailed ;  for  no  issue  that  she  could  have,  could 
by  any  possibility  ioherit  them  (A).  A  seisin  in  law  of  the 
husband  will  be  as  effectual  as  a  seisin  in  deed,  in  order 
to  render  the  wife  dowable  (l) ;  for  it  is  not  in  the  wife's 
power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it 
is  in  the  husband's  power  to  do  with  regard  to  the  wife's 
lands :  which  is  one  reason  why  he  shall  not  be  tenant  by 
the  curtesy  but  of  such  lands  whereof  the  wife,  or  he  him- 
self in  her  right,  was  actually  seised  in  deed(i9t).]  As  to 
the  nature,  however,  of  the  lands  and  tenements  of  which 
she  may  be  endowed,  there  are  some  few  cases  noticed  in 
our  books,  where  her  title  does  not  attach :  among  others, 
that  of  a  castle  maintained  for  the  necessary  defence  of  the 
realm ;  for  that  ought  not  to  be  divided,  and  the  public 
must  be  preferred  to  the  private  interest  (»)« 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  were  formerly  five  species  of  dower: 
1.  [Dower  by  the  common  law,  or  that  which  has  been 

(t)  Litt.  B8.  36,  53.  (m)  Co.  LiCL  81  a. 

(A:)  Litt.  I.  53.  (n)  Co.  Litt  81  b ;  see  Gerard  v. 

(0  See  8  &  4  Will.  4,  c  104,  a.  3.      Gerard,  8  Lev.  401, 

T2 
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[already  described.  2.  Dower  by  particular  custom  (p) ;  as 
that  the  wife  should  have  half  the  husband's  lands,  or 
in  some  places  the  whole,  and  in  some  only  a  quarter.] 
3.  Dower  de  la  plus  beUe,  of  which  no  more  needs  be  said 
than  that  it  was  a  consequence  of  the  military  tenures,  and 
that  it  was  abolished  with  them  (q),  4.  [Dower  ad  ostium 
ecclesuB{r);  which  was  where  tenant  in  fee  simple  of  full 
age,  openly  at  the  church  door,  where  all  marriages  were 
formerly  celebrated,  after  affiance  made,  and  (Sir  Edward 
Coke  in  his  translation  of  Littleton  adds)  troth  plighted 
between  them,  endowed  his  wife  with  the  whole,  or  such 
quantity  as  he  pleased,  of  his  lands,  at  the  same  time 
specifying  and  ascertaining  the  same ;  on  which  the  wife, 
after  her  husband's  death,  might  enter  without  fiirther 
ceremony.]  And  5.  Dower  ex  assensu  patris  («),  [which 
¥ras  only  a  species  of  dower  ad  ostium  ecclesuB,  made  when 
the  husband's  fitther  was  alive,  and  the  son  by  his  consent, 
expressly  given,  endowed  his  wife  with  parcel  of  his  &ther's 
lands.]  But  both  the  latter  descriptions  of  dower,  having 
been  abolished  by  a  recent  act  of  parliament,  have  now 
(like  dower  de  la  plus  belle)  disappeared  fiom  our  sys- 
tem (r).  We  need  only  consider,  therefore,  the  method 
of  proceeding  to  enforce  a  claim  of  dower  at  the  common 
law,  which  of  the  two  that  remain  is  the  only  usual 
species. 

[By  the  old  law,  grounded  on  the  feudal  exactions,  a 
woman  could  not  be  endowed  without  a  fine  paid  to  the 
lord ;  neither  could  she  marry  again  without  his  licence, 
lest  she  should  contract  herself,  and  so  convey  part  of  the 
feud,  to  the  lord's  enemy  (u\  This  licence  the  lords  took 
care  to  be  well  paid  for ;  and,  as  it  seems,  would  some- 
times force  the  dowager  to  a  second  marriage,  in  order  to 

(p)  Litt  s.  87.    This  species  ob-  belhf  Co.  Litt.  38  a ;  2  Bl.  Com.  132. 
tains  (for  example) in ^avtfMri]«<2 lands,  (r)  Litt.  s.  39. 

of  which  the  dowress  takes  a  maitty,  («)  Ibid.  s.  40. 

(See  Robins,  on  Gavelk.  bk.  ii.  c.  2.)  C/)  8  &  4  Will.  4,  c.  105,  s.  13. 

(q)  See  as  to  dower  de  la   ptus  (u)  Mir,  c.  1,  s.  3. 
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[gain  the  fine.  But  to  remedy  these  oppressions^  it  was 
provided  by  Magna  Charta  (x),  that  the  widow  shall  not  be 
distrained  to  marry  afresh,  if  she  chooses  to  live  without  a 
husband  (y ) ;  but  shall  not  however  marry  against  the  con- 
sent of  the  lord ;  and  further,  that  nothing  shall  be  taken 
for  assignment  of  the  widow's  dower,  but  that  she  shall 
remain  in  her  husband's  capital  mansion-house  for  forty 
days  after  his  death,  during  which  time  her  dower  shall  be 
assigned.  These  forty  days  are  called  the  widow's  gvaran-' 
tine,  a  term  made  use  of  in  law  to  signify  the  number  of 
forty  days,  whether  applied  to  this  occasion  or  any  other  (2?). 
The  particular  lands  to  be  held  in  dower  must  be  a»* 
signed  by  the  heir  of  the  husband,  or  his  guardian  (a) ; 
not  only  for  the  sake  of  notoriety,  but  also  to  entitle  the 
lord  of  the  fee  to  demand  his  services  of  the  heir,  in  respect 
of  the  lands  so  holden.  For  the  heir  by  this  entry  becomes 
tenant  thereof  to  the  lord,  and  the  widow  is  immediate 
tenant  to  the  heir  (6),  by  a  kind  of  subinfeudation  or  under- 
tenancy,  completed  by  this  investiture  or  assignment: 
which  tenure  may  still  be  created  notwithstanding  the 
statute  of  Quia  emptoresy  because  the  heir  parts  not  with 
the  fee  simple,  but  only  with  an  estate  for  life.  If  the  heir 
or  his  guardian  do  not  assign  the  widow  her  dower  within 
the  term  of  quarantine,  or  do  a^gn  it  unfairly,  she  has 
her  remedy  at  law]  by  action  of  dower,  [and  the  sheriff  is 
appointed  to  assign  it  (c).     If  the  thing  of  which  she  is 


(x)  Cap.  7. 

(y)  Blackstone  lays  it  waa  also 
provided  that  she  should  "  pay  no- 
thing for  her  marriage."  But  this 
seems  to  he  an  incorrect  interpreta- 
tion of  the  statute;  see  Reeve8*8 
Hist.  Eng.  Law,  vol.  i.  p.  242;  Cole- 
ridge's Blackstone,  voL  ii.  p.  1S5, 
n.  (15). 

(s)  It  signifies,  in  particular,  the 
forty  days  which  persons  coming 
from  infected  countries  are  obliged 
to  wait,  before  they  are  permitted  to 


land  in  England. 

(a)  Co.  Litt  84  b,  35  a. 

{h)  Gilb.  Ten.  173. 

(e)  Co.  Litt.  84  b,  85  a.  See  fur- 
ther as  to  the  remedy  at  law,  post, 
bk.  v.  c.  XI.  1  f  the  heir  (being  under 
age),  or  his  guardian,  assigned  more 
than  she  ought  to  have,  this  was  for- 
merly remedied  by  writ  rf  admeo' 
ivrement  rf dower,  ( See  F.  N.  B.  148  ; 
Finch,  L.  814;  stat  Weatm.  2,  18 
Edw.  1,  c.  7.)  But  this  writ  is  now 
abolished.    Besides  the  remedy  at 
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[endowed  be  divisible,  her  dower  must  be  set  out  by  metes 
and  boimds :  but  if  it  be  indivisible,  she  must  be  endowed 
specially ;  as  of  the  third  presentation  to  a  church,  the 
third  toll-4ish  of  a  mill,  the  third  part  of  the  profits  of  an 
office,  the  third  sheaf  of  tithe,  and  the  like(<2).] 

4.  Lafitlj,  we  are  to  inquire  how  dower  may  be  barred, 
or  otherwise  defeated.  [A  widow  may  be  barred  of  her 
dower  not  only  by  elopement]  and  adultery,  [divorce,  the 
treason  of  her  husband,  and  other  disabilities  before  men- 
tioned, but  also  by  detaining  the  title-deeds  or  evidences 
of  the  estate  feosn  the  heir,  until  she  restores  them  («).]  A 
woman  might  also,  while  fines  and  recoveries  were  in  force, 
be  barred  by  these  assurances,  as  she  now  may  by  the  new 
method  of  conveyance  appointed  by  the  stat.  3  &  4  Will.  IV. 
c.  74,  in  substitution  for  a  fine  or  recovery,  in  the  case  of 
a  married  woman.  And  another  method  of  barring  dower 
is  by  jointure,  as  regulated  by  the  stat.  27  Hen.  YIII. 
c.  10(f) — a  subject  on  which  some  further  explanation 
may  here  be  desirable. 

\_A  jointure — which,  strictly  speaking,  signifies  a  joint 
estate,  limited  to  both  husband  and  wife(^),]  but  in  its 
more  usual  form  is  a  sole  estate  limited  to  the  wife  only 
expectant  upon  a  life  estate  in  the  husband— [is  thus  de- 
fined by  Sir  Edward  Coke  (A): — "  A  competent  livelihood 
"  of  fireehold  for  the  wife,  of  lands  and  tenements ;  to  take 
"  effect  presently,  in  possession  or  profit,  after  the  decease 
^'  of  the  husband ;  for  the  life  of  the  wife  at  least."     This 


law  (which  is  exclusively  in  the 
Court  of  Common  Pleas),  the  Court 
of  Chancery  also  exercises  a  juris- 
diction over  dower,  and  will  proceed 
to  set  it  out  on  the  application  of 
the  widow ;  but  if  her  title  is  dis- 
puted it  roust  first  be  established  at 
law.  See  Haddock's  Pract.  voL  i.  p. 
242;  Spence's  Equitable  Jurisdic- 
tion of  Court  of  Chancery,  p.  653. 
{d)  Co.  Litt.  32  a. 


(e)  Anne  Bedingfield's  case,  9 
Rep.  15  b. 

(/)  Vernon's  case,  4  Rep.  S  b ; 
Earl  of  Buckinghamshire  v.  Drury, 
S  Bro.  P.  C.  492. 

(g)  See  Dennis's  caae,  Dy.  248  a; 
Vernon's  case,  ubi  sup.  Duchess 
of  Somerset's  case,  Dy.  97  b. 

(A)  Co.  Litt.  36  b;  see  CressweU  v. 
Byron,  8  Bro.  C.  C.  362. 


4 
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[description  is  framed  from  the  purview  of  ihe  stat.  27  Hen* 
VIIL  c  10^  before  mentioned^  commonly  called  the  Statute 
of  Uses,  of  which  we  shall  speak  fiillj  hereafter.  At  pre- 
sent it  is  sufficient  to  observe,  that  before  the  making  of 
that  statute  the  greatest  part  of  the  land  of  England  was 
conveyed  to  uses,  the  property  or  possession  of  the  soil 
being  vested  in  one  man,  and  the  tue  or  profits  thereof  in 
another ;  whose  directions,  with  regard  to  the  dispositicm 
thereof,  the  former  was  in  conscience  obliged  to  fellow,  and 
might  be  compelled  by  a  court  of  equity  to  observe.  Now, 
though  a  husband  had  the  um  of  lands  in  absolute  fee 
simple,  yet  the  wife  was  not  entitled  to  any  dower  therein^ 
he  not  being  seised  thereof;  wherefore  it  became  usual,  on 
marriage,  to  settle  by  express  deed  some  special  estate  to 
the  use  of  the  husband  and  his  wife,  for  their  lives,  in  jointi- 
tenancy  or  jointure ;  which  settlement  would  be  a  provision 
for  the  wife  in  case  she  survived  her  husband.  At  length 
the  Statute  of  Uses  ordained  that  such  as  had  the  use  of 
lands  should,  to  all  intents  and  purposes,  be  reputed  and 
taken  to  be  absolutely  seised  and  possessed  of  the  soil  itsell 
In  consequence  of  which  legal  seisin,  aQ  wives  would  have 
become  dowable  of  such  lands  as  were  held  to  the  use  of 
their  husbands,  and  also  entitled  at  the  same  time  to  any 
special  lands  that  might  be  settled  in  jointure,  had  not  the 
same  statute  provided]  that,  upon  the  husband's  making  or 
procuring  to  be  made  [such  an  estate  in  jointure  to  the  wife 
before  marriage,  she  shall  be  for  ever  precluded  from  her 
dower  (i).  But  then  these  four  requisites  must  be  punc* 
tually  observed* — 1.  The  jointure  must]  be  limited  to  (A) 
[take  effect  immediately  on  the  death  of  the  husband.  2. 
It  must  be  for  her  own  life  at  least,  and  not  pur  autre  vie, 
or  for  any  term  of  years,  or  other  smaller  estate.     3«  It 

(0  Vernon's  case,  4  Rep.  1,  2.  sagseated  by  Mr.  Jvstice  Coleridge. 

(k)  In  Blackstone  it  is  said  that  —Coleridge's    Blackstone,  ToL  iL 

it  '*mtut  take  effect,  &e."      This  p.  138. 
alteration  of   Blackstone's  text  is 
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[must  be  made  to  herself^  and  no  other  in  trust  for  her.  4. 
It  must  be  made,]  and  must  appear  by  the  deed  to  be  (/)5 
[in  satisfaction  of  her  whole  dower,  and  not  of  any  par- 
ticular part  of  it.  If  the  jointure  be  made  to  her  after 
marriage,  she  has  her  election  after  her  husband's  death, 
and  may  either  accept  it,  or  re&se  it  and  betake  herself  to 
her  dower  at  common  law;  for  she  was  not  capable  of  con- 
senting to  it  during  coverture.  And  if,  by  any  fraud  or 
accident,  a  jointure  made  before  marriage  (m)  proves  to  be 
on  a  bad  title,  and  the  jointress  is  evicted,  or  turned  out  of 
possession,  she  shall  then,  by  the  provisions  of  the  same 
statute,  have  her  dower  pro  tanto  at  the  conmion  law(n). 

There  are  some  advantages  attending  tenants  in  dower 
that  do  not  extend  to  jointresses ;  and  so  vice  t)er8d,  join- 
tresses are  in  some  respects  more  privileged  than  tenants 
in  dower.  Tenant  in  dower,  by  the  old  common  law,  is 
subject  to  no  toUs  or  taxes ;  and  hers  is  almost  the  only 
estate  on  which,  when  derived  from  the  king's  debtor,  the 
king  cannot  distrain  for  his  debt,  if  contracted  during  the 
coverture  (o).  But,  on  the  other  hand,  a  widow  may 
enter  at  once,  without  any  formal  process,  on  her  jointure 
land;  whereas  no  small  trouble,  and  a  tedious  method 


\ 


(0  Tinney  o.  Tinney,  8  Atk.  3. 

(m)  See  Beard  v,  Nuthall,  1  Vera. 
428. 

(n)  Settlementi,  previous  to  mar- 
riage,  seem  to  have  been  in  use 
among  the  antient  Germans,  and 
their  kindred  nation  the  Gauls.  Of 
the  former  Tacitus  gives  us  this  ac- 
count ; — **  Dotem  non  uxor  maritOf 
ted  uxori  marituM  qfert:  intertunt 
parente*  et  propinqui,  et  munera  pro- 
bant,**  (De  Mor.  Germ.  c.  18.)  And 
Cesar  (De  Bello  Gallico,  1.  6,  c.  18) 
has  given  us  the  terms  of  a  marriage 
settlement  among  the  Gauls,  as  nicely 
calculated  as  any  modern  jointure : 
*"''  Firif  quantat  pecuniat  ab  uxoribus 


dotit  nomine  acceperunt,  tantat  ex  ttdt 
bonis,  astimatione  facta,  cum  dotibui 
communieant.  Hujut  omnis  peeunia 
eonjunctim  ratio  habetur,  fmctutqwe 
tervantur,  liter  eorum  trita  superavit, 
ad  eum  pari  utriusque  cum  fructibu* 
tuperiorum  temporum  pervenit.*  *  Tlie 
dauphin's  commentator  on  Cssar 
supposes  that  this  Gaulish  custom 
was  the  ground  of  the  new  regula- 
tions made  by  Justinian  with  regard 
to  the  provisions  for  widows  among 
the  Romans  (see  Nov.  97) ;  but 
surely  there  is  as  much  reason  to 
suppose  that  it  gave  the  hint  for  our 
statutable  jointures. 

(o)  Co.  Litt  31  a ;  F.  N.  B.  150. 
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[of  proceeding,  is  necessary  to  compel  a  legal  assignment 
of  dower  (/?).]  So,  though  dower  be  forfeited  by  the 
treason  of  the  husband,  or  by  the  wife's  elopement  and 
adultery,  yet  the  title  to  lands  settled  in  jointure  remains, 
in  either  case,  unimpeached(^). 

Independently  of  the  bar  by  jointure,  if  the  husband 
makes  any  provision  for  his  wife  by  will  or  otherwise,  in 
such  manner  as  clearly  to  indicate  an  intention  that  it  shall 
be  taken  in  lieu  of  dower,  she  will  be  barred  of  dower  by  her 
acceptance,  after  his  death,  of  the  provision  so  made ;  but  she 
is  allowed  her  option  whether  she  will  accept  it  or  not(r). 

Dower  may  also  be  barred  by  the  husband  taking  a 
conveyance  of  his  land  in  a  form  properly  adapted  to  diat 
purpose.  Of  these  forms  there  are  several,  called  convey- 
ances  to  uses  to  bar  dower  {s);  on  which  it  is  unnecessary 
in  this  place  to  say  more  than  they  are  the  contrivance 
of  conveyancers,  founded  on  the  Statute  of  Uses  before 
mentioned,  intended  to  give  the  husband  a  clear  dominion 
over  the  property  he  purchases,  free  from  friture  claim  of 
his  wife:  these  forms  being  so  managed  as  to  vest  in  him 
the  effective  ownership,  but  not  precisely  such  an  estate 
as  by  the  rules  of  law  would  be  subject  to  dower. 

While  various  methods  have  thus  for  a  long  time  past 
existed,  in  which  the  widow's  right  was  capable  of  being 
effectually  barred,  it  was  nevertheless,  up  to  a  late  period 
of  our  legal  history,  secure,  if  not  barred,  from  liability  to 
be  defeated  by  any  alienation  that  the  husband  might 
think  fit  to  make  of  the  estate;  her  title  always  remaining 
paramount  to  that  of  the  alienee  (^).  And  while  dower 
retained  its  original  importance,  no  just  objection  could  be 
made  to  this  principle,  for  though  it  operated  as  a  clog  on 

(p)  Co.  Lift.  86  b.  That  is  (if  her  (r)  Co.  Litt.  by  Harg.  36  b,  n.  1 ; 

title  be  disputed)  by  aciiim  qf  dower  Thompson  v.  Nelson,   1  Cox,  447  ; 

(vide  sup.  p.  277).    As  to  which,  Ayres  o.  Willis,  1  Yes.  sen.  230,  and 

see  Gen.  Index,  in  tit,  <*  Action  of  see  8  &  4  Will.  4,  c.  105,  ss.  9,  10. 
Dower."  (*)  Butler's    Fearne,    846-*849, 

{q)  Co.  Litt.  87  a ;  Sidney  v  Sid-  9th  ed. 
ney,  2  P.  Wms.  277.  (/)  Co.  Litt.  32  a. 
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the  transfer  of  property,  it  was  eyidentlj  essential  to  the 
All!  protection  of  the  widow's  right.  But  at  the  pmod 
to  which  we  refer,  that  right  had  long  sunk  into  compara- 
tive  insignificance,  owing,  first,  to  the  fitoUity  with  which 
it  was  capable  of  being  barred ;  secondly,  to  the  great  in- 
crease in  modem  times  of  personal  property,  out  of  which 
the  husband  might  make  ample  provision  for  the  wife  by 
way  of  testamentary  disposition,  and  of  which,  if  he  died 
intestate,  she  became  entitled  to  her  share ;  and  lastfy,  to 
the  efiect  of  the  Statute  of  Wills,  which,  by  making  real 
property  devisable,  empowered  him  to  provide  for  her  by 
will  out  of  his  real  estate.  Under  these  circumstances 
there  appeared  to  be  no  sufficient  reason  for  continuing 
the  inconvenient  restraint  which  the  law  of  dower  tended 
to  impose  on  the  husband's  alienation;  and  by  the  statute 
3  &  4  WilL  IV.  c.  10&»  it  is  consequently  provided,  that  all 
dispositions  which  he  may  make  of  his  land,  (whether  abso- 
lute or  partial,  and  whether  by  conveyance  in  his  lifetime,  or 
by  will,)  and  all  debts  and  inctunbrances  to  which  such  land 
may  be  subject,  shall  be  deemed  to  be  valid  and  effectual, 
as  against  his  widow's  right  to  dower.  The  same  Act  also 
gives  still  greater  &cilities  than  before  existed,  for  the 
barring  of  dower ;  which  it  allows  to  be  effected  by  a  sim- 
ple declaration  for  that  purpose,  introduced  into  the  deed 
by  which  the  land  is  conveyed  to  the  husband,  or  into  any 
deed  executed  by  him,  or  into  his  last  will  and  testament. 
And  it  fiirther  enacts,  that  where  the  husband  devises 
for  his  wife's  benefit  any  part  of  his  land  that  had  been 
subject  to  her  dower,  she  shall  be  thereby  excluded  £com 
her  claim  of  dower,  imless  a  contrary  intention  is  declared 
by  the  will :  though  it  is  otherwise  as  to  a  bequest  of  per- 
sonalty, or  of  land  on  which  her  claim  would  not  attach ; 
for,  in  the  absence  of  a  declaration  to  the  contrary,  that 
shall  no^be  sufficient  to  exclude  her  title  as  dowre88(ar). 
It  is  to  be  observed,  however,  that  none  of  the  provisions 

(x)  See  Cbalmen  v.  Storil,  2  Ves.  &  Bea.  244 ;  Dickson  v.  Robinson, 
Jacob,  503. 
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of  this  Act  apply  to  the  case  of  women  married  on  or 
before  Ist  January^  1834;  and  that  as  to  these  the  former 
law  consequently  remains  in  its  fiill  force. 

[It  is  curious  to  observe  the  several  revolutions  which 
the  doctrine  q£  dower  has  undergone  since  its  introduction 
into  England.]  The  wife's  claim  seems  first  to  have  ex- 
tended to  a  moiety  of  the  husband's  lands,  but  forfeitaUe 
by  incontinency  or  a  second  marriage ;  and  such  is  still  the 
case  where  the  tenure  is  in  gavelkind  (y).  [By  the  famous 
charter  of  Henry  the  first,  this  condition  of  widowhood 
and  chastity,  was  only  required  in  case  the  husband  left 
any  issue  (z);  and  afterwards  we  hear  no  more  of  it.  Un- 
der Henry  the  second,  according  to  Glanvil(a),  the  dower; 
ad  ostium  ecclesicB  was  the  most  usual  species  of  dower, 
and  here,  as  well  as  in  Normandy  (5),  it  was  binding  upon 
the  wife,  if  by  her  consented  to  at  the  time  of  marriage. 
Neither,  in  those  days  of  feudal  rigour,  was  the  husband 
allowed  to  endow  her  ad  ostium  eccluHB  with  more  than 
the  third  part  of  the  lands  whereof  he  then  was  seised^ 
though  he  might  endow  her  with  less;  lest  by  such  liberal 
endowments  the  lord  should  be  de&auded  of  his  wardships 
and  other  feudal  profits  (c).  But  if  no  specific  dotation 
was  made  at  the  church  porch,  then  she  was  endowed  by 
the  common  law  of  the  third  part  (which  was  called  her  dos 
rationabilis)  of  such  lands  and  tenements  as  the  husband 
.was  seised  of  at  the  time  of  the  espousals,  and  no  other; 
unless  he  specially  engaged  before  the  priest  to  endow  her 
of  his  fixture  acquisitions  {d)i  and,  if  the  husband  had  no 
lands,  an  endowment  in  goods,  chattels,  or  money,  at 
the  time  of  espousals,  was  a  bar  of  any  dower  in  lands 

{y)  Vide  sup.  p.  276,  n.  (o).  Great  Charter,  edit  Oxon.  p.  It. 

(s)  " Si  mortuoviro  uxor  ejus  reman'  (a)  L.  6,  c.  1  &  2. 

itritt  tt  tini  liberisfiterii^  doiem  suam  (6)  Gr.  Coustum.  c.  101. 

habelfit ;  ti  veto  uxor  cum  liberit  re-  (c)  Bract  1.  2,  c.  39,  s.  6. 

manserit,  dotem  quidem  habgbit,  dum  {d)  De  qwttu  tuo  (GUdt.  ibid.) 

eorput  nttfli   legitime   tetvaoerii.** —  de    terrie   acquisitis   ei  acquiremdit^ 

Cart.  Hen.  1,  a.d.  1101.     Introd.  to  (Bract  ibid.) 
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[which  he  afterwards  acquired  («).  In  King  John's  Magna 
Charta,  and  the  first  charter  of  Henry  the  third  (/),  no 
mention  is  made  of  any  alteration  of  the  common  law,  in 
respect  of  the  lands  sul^ject  to  dower ;  but  in  those  of 
1217  and  1224,  it  is  particularly  provided,  that  a  widow 
shall  be  entitled  for  her  dower  to  the  third  part  of  aU  such 
lands  as  the  husband  had  held  in  his  lifetime  (^);  yet,  in 
case  of  a  specific  endowment  of  less  ad  ostium  eccksuSythe 
widow  had  still  no  power  to  waive  it  after  her  husband's 
death.  And  this  continued  to  be  law  during  the  reigns 
of  Henry  the  third  and  Edward  the  first  (A).  In  Henry 
the  fourth's  time  it  was  denied  to  be  law,  that  a  woman 
can  be  endowed  of  her  husband's  goods  and  chattels  {%) : 
and,  under  Edward  the  fourth,  Littleton  lays  it  down  ex- 
pressly, that  a  woman  may  be  endowed  ad  ostium  eccletAcs 
with  more  than  a  third  part  (k) :  and  shall  have  her  elec- 


(e)  Glany.  1.  6,  c.  2.  When  spe- 
cial endowments  were  made  ad  m- 
Hum  eecletUft  the  husband,  after  af- 
fiance made,  and  troth  plighted, 
used  to  declare  with  what  specific 
lands  he  meant  to  endow  his  wife, 
("quod  doUU  earn  de  tati  manerio 
cum  pertinentii*,  &c.'* — Bract  1.  2, 
c.  89,  8.  6);  and  therefore  in  the 
old  York  ritual,  (Seld.  Ux.  Hebr.  1. 
2,  c.  27.)  there  is  at  this  part  of  the 
matrimonial  service,  the  following 
rubric  :  "  §<teerdat  interroget  dotem 
mulieris ;  et  si  terra  ei  in  dotem  detur, 
tune  dicatur  psalmtu  itte,  &c.' '  Wlien 
the  wife  was  endowed  generally  (*'«M 
quit  uxorem  §uam  dotaverit  in  gene^ 
rati,  de  omnibus  territ  et  tenementit  *' 
— Bract  Ibid.)  the  husband  seems 
to  have  said,  "with  all  my  lands  and 
tenements  I  thee  endow ;"  and  then 
they  all  became  liable  to  her  dower. 
When  he  endowed  her  with  person- 
alty only,  he  used  to  say,  **  with  all 


my  worldly  goods,  (or,  as  the  Salis- 
bury ritual  has  it,  with  all  my  worldly 
chattel,)  I  thee  endow ;"  which  en- 
titled the  wife  to  her  thirds,  or  part 
rationabilitf  of  his  personal  estate; 
which  ia  provided  for  by  Magna 
Charta,  c.  26.  But  the  retaining 
this  last  expression  in  our  modem 
liturgy,  if  of  any  meaning  at  all, 
can  now  refer  only  to  the  right  of 
maintenance,  which  she  acquires 
during  coverture,  out  of  her  hus- 
band's personalty. 

(/)  A.D.  1216,  c.  7,  edit  Oxon. 

(g)  **  Attignetur  autem  ei  pro  dote 
tua  tertia  part  totiut  terra  mariti  tui 
qum  tuafuit  in  tita  tua,  niti  de  minori 
dotatafuerit  ad  ostium  eecletia" — C. 
7.  Ibid. 

(h)  Bract  ubi  sup.;  Britton*  c. 
101,  102 ;  Flet  1.  5,  c.  28.  s.  11,  12. 

(0  P.  7  Hen.  4.  IS,  14^ 

{k)  Litts.  89;F.  N.  B.  150. 
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[tion,  after  her  husband's  death,  to  accept  such  dower, 
or  reAise  it  and  betake  herself  to  her  dower  at  common 
law  (/).  ] 

And  now  even  the  common  law  dower  itself,  after  fall- 
ing by  several  gradations  ftom  its  original  consequence, 
under  the  influence  of  the  causes  already  explained,  is  at 
length,  by  the  statute  of  3  &  4  Will.  IV.  above  mentioned, 
reduced  to  a  right  of  the  most  precarious  description, 
which  the  husband  may  bar  or  defeat  at  his  pleasure;  but 
if  he  fails  to  exercise  that  power,  the  widow  is  still  in  a 
condition  (as  we  have  seen)  to  assert  her  title  against  the 
heir ;  to  which  it  may  be  added  that,  by  the  recent  statute 
of  19  &  20  Vict.  c.  120,  s.  32,  she  has  the  same  right,  in 
her  capacity  of  tenant  in  dower,  to  demise  any  unsettled 
estate  for  a  term  not  exceeding  twenty-one  years,  as  be- 
longs to  tenant  by  the  curtesy  (m). 

(0  Litt.  8.  41.  (m)  Vide  sup.  p.  272. 
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CHAPTER  V. 

OF  ESTATES  LESS  THAN  FREEHOLD. 


Having  now  inyestigated,  in  some  measure,  the  nature  of 
freehold  estates,  we  arrive  at  the  consideration  of  those 
which  are  less  than  freehold  (a),  and  to  which  the  law  con- 
sequently iq^es  the  denomination  of  chattels  reoL  For 
it  is  to  be  understood  that,  in  our  law,  chattels  (or  goods 
and  chattels)  is  a  term  used  to  express  any  kind  of  pro- 
perty which,  having  regard  either  to  the  subject-matter,  or 
the  quantity  of  interest  therein,  is  not  freehold{b).  The 
appellation  was  originally  derived  from  the  technical  Latin 
word  catalla,  which,  among  the  Normans,  primarily  sig- 
nified only  beasts  of  husbandry,  or,  as  we  still  call  them, 
cattle;  but,  in  a  secondary  sense,  was  applicable  to  all  move- 
ables in  general,  and  not  only  to  these,  but  to  whatever 
was  not  a  fief  or  feud;  to  which,  among  the  Normans, 
there  were  two  requisites,  a  given  degree  of  duration  as 
to  time,  and  immobility  with  regard  to  place  (c).  And 
it  is  in  this  latter  more  extended  and  negative  sense  that 
our  own  law  adopts  the  term,  considering  as  a  chattel 
whatever  amounts  not  to  freehold;  which,  like  the  Nor- 
man fief,  requires,  as.  we  have  seen,  immobility  in  respect 
of  the  subject-matter  (d),  and  a  given  degree  of  duration, 
that  is,  a  duration  for  a  life  at  least,  (either  absolute  or 
determinable  on  contingency,)  as  regards  the  quantity  of 
interest  or  estate  («)•     Any  estate  in  lands  and  tenements, 

(a)  Vide  sup.  p.  235.  (d)  Vide  sup.  p.  172. 

(b)  Co.  Litt.  118  b.  (e)  Vide  sup.  pp.  183,  261. 

(c)  2  Bl.  Com.  386. 
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which  amounts  not  to  freehold^  is  consequently  a  chattel; 
but  inasmuch  as  it  concerns^  or,  according  to  the  technical 
expression,  savours  of,  the  realty  (/),  it  is  denomiaated  a 
chattel  real,  in  order  to  distinguish  it  firom  tilings  which 
have  no  concern  with  the  realty,  viz.  mere  moveables,  and 
the  rights  connected  with  them;  and  such  things  as  these 
are,  on  the  other  hand,  often  described  as  chattels  per- 
sonal{g). 

Chattels  of  either  description  are  inferior,  it  is  to  be  ob- 
served, in  the  eye  of  the  law,  to  freehold;  and  they  form 
a  subordinate  class  of  property,  the  different  species  of 
which  are  subject,  in  many  respects,  to  the  same  incidents; 
so  that  as  distinguished  from  estates  of  inheritance  or  for 
life  in  things  real,  of  whatever  tenure,  they  receive  the 
common  denomination  o£  personal  estate;  while  these  last 
are  on  the  other  hand  described  as  real  estate  (A).  As  to 
the  incidents  by  which  chattels  real  and  personal  are  allied, 
it  may  be  remarked,  that  though  "  livery  of  seisin"  was  a 
ceremony  without  which  an  estate  of  inheritance  or  for 
life  in  corporeal  hereditaments  of  fi:ee  tenm^e  could  not  in 
general  pass  at  the  common  lawit(t),  was  no  more  re- 
quisite in  the  transfer  of  a  chattel  real,  than  in  that  of  a 
chattel  personal  A  chattel  real  belongs  also,  on  the  death 
of  the  owner,  to  his  executor  or  administrator,  like  a  chat- 
tel personal,  and  does  not  descend  like  a  freehold  of  in- 
heritance, to  his  heir.  So  the  interest  in  a  chattel  real,  as 
in  a  chattel  personal,  maybe  made  to  commence  infuturoj 
which,  as  we  shall  see  hereafter,  was  not  allowed  at  com- 
mon law,  as  to  the  freehold  in  a  corporeal  hereditament. 
Moreover,  the  tenant  of  a  chattel  real  is  not  said  to  be 
seised,  like  the  tenant  of  a  freehold,  but  to  be  possessed 
only,  as  if  it  were  a  chattel  personal.  And,  lastly,  we 
may  observe,  there  can  be  no  estate  tail  in  a  chattel  real, 

(/)  Co.  Litt  118  b.  (0  This  rale  of  the  common  taw, 

ig)  2  Bl.  Com.  p.  887.  is  now  altered  by  8  &  9  Vict,  c  106, 

(A)  lb.  386  i  vide  sup.  p.  172,  n.        s.  2,  as  to  which  yide  post,  c,  xvii. 
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no  more  than  in  a  chattel  personal^  but  only  in  a  free- 
hold (A). 

[Of  estates  that  are  less  than  freehold,  there  are  three 
sorts;  I.  Estates  for  years;  II.  Estates  at  will;  III.  Es- 
tates by  sufferance.] 

I.  An  estate  for  years  (Z)  is  where  a  man  has  an  inte- 
lest  in  knds  and  tenements,  and  a  possession  thereof  by 
virtue  of  such  interest,  for  some  fixed  and  determinate 
period  of  time ;  as  in  the  case  where  lands  are  let  [for  the 
term  of  a  certain  number  of  years,  agreed  upon  between 
the  lessor  and  the  lessee  (m),  and  the  lessee  enters  there- 
on (n);]  and  this  amounts  but  to  a  chattel  real,  however 
long  the  period  of  time  for  which  the  lands  are  demised ; 
for,  in  contemplation  of  law,  no  interest  for  a  certain  and 
determinate  period  of  time,— even  for  lOOO  years, — ^is  as 
large  as  an  estate  for  life  (o),  which,  as  we  have  seen,  is 
the  lowest  description  of  freehold. 

[Though  the  lease  be  but  for  half  a  year,  or  a  quarter, 
or  any  less  time,  this  lessee  is  respected  as  a  tenant  for 
years,  and  is  styled  so  in  some  legal  proceedings;  a  year 
being  the  shortest  term  which  the  law  in  this  case  takes 
notice  of  (p).  And  this  may,  not  improperly,  lead  us  into 
a  short  digression  concerning  the  division  and  calculation 
of  time  by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-known 
period,  consisting  commonly  of  365  days ;  for,  though  in 
bissextile  or  leap-years,  it  consists  properly  of  366,  yet  by 


(Ar)  2  BI.  Com.  398. 

(/}  As  to  this  estate,  see  Co.  Litt 
4Sb— 54  b. 

(m)  We  may  here  remark,  once  for 
all,  that  the  terminations  of  *'  —or  ** 
and  "  — ee  "  obtain,  in  law,  the  one 
an  active,  the  other  a  passive  si^i- 
fication :  the  former  usually  denoting 
the  doer  of  an  act,  the  latter  him  to 
whom  it  is  done.    The  feoffor  is  he 


that  maketh  a  feoffment ;  the  feoffee 
is  he  to  whom  it  is  made :  the  donor 
is  one  that  giveth  lands  in  tail ;  the 
donee  is  he  who  receiveth  it:  he 
that  grahteth  a  lease  is  denominated 
the  lessor ;  and  he  to  whom  it  is 
granted  the  lessee. — Litt  s.  57. 

(fi)  Litt.  58. 

(o)  Co.  Litt  46  a. 

{p)  Litt.  67. 
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[the  Stat.  21  Hen.  IIL,  the  increasing  day  in  the  leap-year^ 
together  with  the  preceding  day,  shall  be  accounted  for 
one  day  only.  That  of  a  month  is  more  ambiguous;  there 
being,  in  common  use,  two  ways  of  calculating  months ; 
either  as  lunar,  consistmg  of  twenty^ight  days,  the  sup- 
posed  revolution  of  the  moon,  thirteen  of  which  make  a 
year ;  or  as  calendar  months  of  imequal  lengths,  according 
to  the  Julian  division  in  our  common  almanacks,  com- 
mencing at  the  calends  of  each  month,  whereof  in  a  year 
there  are  only  twelve.]  By  the  common  law,  a  "month" 
is,  in  matters  temporal,  a  lunar  month,  or  twenty-eight 
days;  in  matters  ecclesiastical,  a  calendar  month (r):  though 
this  is  a  rule  of  the  most  general  description,  and  yields 
easily  to  exception  where  custom  or  the  obvious  meaning 
of  parties  in  the  particular  transaction,  or  any  other  spe- 
cial consideration,  makes  it  reasonable  to  depart  from  the 
usual  construction  of  the  term  month  (s).  The  ordinary 
rule,  however,  applies  to  the  case  of  a  lease.  And  conse- 
quently [a  lease  for  "twelve  months"  is  only  for  forty- 
eight  weeks.  But  if  it  be  for  "  a  twelvemonth,"  in  the 
singular  number,  it  is  good  for  the  whole  year(^);  for 
herein  the  law  recedes  from  its  usual  calcidation,  because 
the  ambiguity  between  the  two  methods  of  computation 
ceases;  it  being  generally  understood  that  by  the  space 
of  time  called  thus,  in  the  singular  number,  a  twelvemonth, 
is  meant  the  whole  year,  consisting  of  one  solar  revolution. 
In  the  space  of  a  day  all  the  twenty-four  hours  are  usually 
reckoned  (u).  Therefore,]  in  general,  [if  I  am  bound  to 
pay  money  on  any  certain  day,  I  discharge  the  obligation 


(r)  See  Lacon  v.  Hooper,  6  T.  R. 
226 ;  Blunt  o.  Healop,  3  Nev.  &  Per. 
553 ;  Simpson  v.  Margitson,  1 1  Q. 
B.  23. 

(f )  DaTy  0.  Salter,  3  Salk.  346  ; 
Rex  V,  Cunons,  I  Sid.  186;  Hipwell 
V.  Knight,  1  Y.  &  Col.  401.  A 
recent  Act,  moreover,  ( 13  &  14  Vict 
c  21,)    enacts,  that  in  all  itatuUt 


'*  the  word  '  month '  shall  be  deemed 
and  taken  to  mean  'calendar'  month, 
unless  words  be  added  showing  lunar 
month  to  be  intended." 

(0  Catesby's  case,  6  Rep.  62  a. 

(m)  Co.  Litt  135  a;  Maund'scase, 
7  Rep.  28  b ;  Duppa  v.  Mayo,  1 
Saund.  287  ;  Burbridge  «.  Mannerti 
3  Camp.  194. 
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[if  I  pay  it  before  twelve  o'clock  at  night ;  afteif  which  the 
following  daj  commences.]  And  it  is  alao  a  general  prin- 
ciple (though  one  £cam  which  it  is  often  necessary,  for  the 
saJce  of  justice,  to  deriate)  that,  with  a  view  to  conycooi- 
ence,  the  law  will  consider  the  ordinary  periods  of  tame 
without  regard  to  their  finctional  parts(9).  Thus  half  a 
year  consists  of  182  days,  and  a  quarter  of  a  year  of  91 ; 
the  remaining  hours  being  in  either  case  rejected  (or).  [But 
to  return  to  estates  for  years. 

These  estates  were  originally  granted  to  mere  fiurmers 
or  husbandmen,  who  every  year  rendered  some  equivalent 
in  money,  provisions,  or  other  rent,  to  the  lessors  or  land- 
lords; but,  in  order  to  encourage  them  to  manure  and 
cultivate  the  ground,  they  had  a  permanent  interest  granted 
them,  not  determinable  at  the  will  of  the  lord.  And  yet 
their  possession  was  esteemed  of  so  little  consequence,  that 
they  were  rather  considered  as  the  bailiflb  or  servants  of 
the  lord,  who  were  to  receive  and  account  ftr  the  profits 
at  a  settled  price,  than  as  having  any  property  of  their 
own  (y).  And  therefore  they  were  not  allowed  to  have  a 
freehold  estate ;  but  their  interest,  such  as  it  was,  vested 
after  their  deaths  in  their  executors,  who  were  to  make  up 
the  accounts  of  their  testator  with  the  lord  and  his  other 
creditors,  and  were  entitled  to  the  stock  upon  the  fiirm. 
The  lessee's  estate  might  also,  by  the  antient  law,  be  at 
any  time  defeated]  by  a  collusive  recovery,  suffered  by  the 
tenant  of  the  freehold  in  an  action  brought  against  him 
for  the  purpose  (0). 

[While  estates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  usually  very  short,  like  our  modem 
leases  upon  rack-rent ;  and  indeed  we  are  told  (a)  that  by 
the  antient  law  no  leases  for  more  than  forty  years  were 

(«)  Sm  Wright  v.  Milli»  4  H.  &  (•}  Co.  Litu  Ma;  2  Inst.  821 ; 

N.  48S.  Flower  v.  Rigden,  Cro.  Eliz.  284; 

(x)  Ca    Litt.  185  b;  Bishop  of  Pledgsrd  «.  Lake,  ih.  718  ;  RaeTes's 

Peterbeiough  v.  Catesby,  Cro.  Jae.  Hist.  Eng.  Law,  vol.  it.  p.  S82« 

167 :  YeW.  100 ;  Dy.  846  a.  (a)  Mirrour,  c  2,  s.  27  {  Co.  Litt. 

(y)  Bae.  Leases.  46  b,  46  a. 
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[allowable :  because  any  longer  possession,  e^ciaUj  when 
given  without  any  liveiy  declaring  the  nature  and  duration 
of  the  estate,  nxight  tend  to  defeat  the  inheritance.  Yet 
this  law,  if  ever  it  existed,  was  soon  antiquated ;  for  we 
may  observe,  in  Madox's  collection  of  antient  instruments, 
some  leases  for  years  of  a  pretty  early  date,  which  consi- 
derably exceed  that  period  (b) ;  and  long  terms — for  three 
hundred  years  or  a  thousand — ^were  certainly  in  use  in  the 
time  of  Edward  the  third  (c),  and  piobably  of  Edward  the 
first  (d).  But  certainly,  when  by  the  stat  21  Hen.  VIII. 
c.  15,  the  termor  (that  is,  he  who  is  entitled  to  the  term  of 
years)  was  protected  against  these  fictitious  recoveries,  and 
his  interest  rendered  secure  imd  permanent  (e),  long  terms 
began  to  be  more  firequent  than  before ;  and  were  afi^r- 
wards  extensively  introduced,  being  found  extremely  con- 
venient for  &mily  settlements  and  mortgages. 

Every  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years. 
And  therefore  this  estate  is  frequently  called  a  term,  termi- 
nusy  because  its  duration  or  continuance  is  botmded,  limited 
and  determined ;  for  eveiy  such  estate  must  have  a  certain 
beginning  and  certain  end  (f).  But  id  cerium  esty  quod 
cerium  reddi  potest :  therefore,  if  a  man  make  a  lease  to 
another,  for  so  many  years  as  J.  S.  shall  name,  it  is  a  good 
lease  for  years  (g) ;  for  though  it  is  at  present  uncertain, 
yet,  when  J.  S.  hath  named  the  years,  it  is  then  reduced  to 
a  certainty.  If  no  day  of  commencement  is  named  in  the 
creation  of  this  estate,  it  begins  firom  the  making  or  de- 
livery of  the  lease  (A).  A  lease  for  so  many  years  as  J.  S. 
shall  live,  is  void  firom  the  beginning  (t) ;  for  it  is  neither 

(b)  Madox,  Formulife  Anglicmn.  (d)  Stat,  of  Mortmaiii,  7  Edw.  1. 

No^  239,  fol.  140 ;  demiM  for  eighty  (e)  See  Aicovgh'i  case,  9  Repw 

yean,  21  Rich.  2 ;  ib.  No.  246,  fol.  185 ;  Brediman's  case,  0  Rep.  57. 

146,  for  the  like  term,  a.d.  1429 ;  ib.  (/)  Co.  Litt.  45  b. 

No.  248,  fol.  148,  for  Jffty  years,  7  (g)  Bishop  of  Bath's  case,  6  Bcp. 

Edw.  4.  S5  b. 

(e)  82  Ass.  pL  6 ;  Bro.  Abr.  t  (h)  Co.  Litt.  46  b. 

Mordauncestor,  42 ;  Spoliation,  6.  (i)  Co.  Litt.  45  b. 

U2 
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[certain^  nor  can  ever  be  reduced  to  a  certainty,  during  the 
continuance  of  the  lease.  And  the  same  doctrine  holds, 
if  a  parson  make  a  lease  of  his  glebe  for  so  many  years  as 
he  shall  continue  parson  of  Dale ;  for  this  is  still  more 
uncertain.  But  a  lease  for  twenty  or  more  years,  if  J.  S. 
shall  so  long  live,  or  if  he  shall  so  long  continue  parson  of 
Dale,  is  good  (A) ;  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  last;  though  it  may  determine  sooner, 
on  the  death  of  J.  S.  or  his  ceasing  to  be  parson  there.] 

As  already  observed,  the  word  term^  when  applied  to  this 
description  of  estate,  signifies  the  estate  itself  which  the 
grant  confers,  and  not  merely  the  period  of  time  specified 
in  the  grant ;  [and  therefore  the  term  may  expii^  during 
the  continuance  of  the  time ;  as  by  surrender,  forfeiture, 
and  the  like.  For  which  reason,  if  I  grant  a  lease  to  A. 
for  the  term  of  three  years,  and  after  the  expiration  of  the 
said  term  to  B.  for  six  years,  and  A.  surrenders  or  forfeits 
his  lease  at  the  end  of  one  year,  B.'s  interest  shall  imme- 
diately take  effect ;  but  if  the  remainder  had  been  to  B. 
from  and  after  the  expiration  of  the  said  *^  three  years,"  or 
from  and  after  the  expiration  of  the  said  ^^  time,"  in  this 
ease  B.'s  interest  will  not  commence  till  the  time  is  ftdly 
elapsed,  whatever  may  become  of  A.'s  term  (/).] 

As  an  estate  for  years  was  not  created,  at  common  law, 
like  a  freehold,  by  livery  of  seisin,  so  the  tenant,  in  proper 
technical  language,  is  not  said  to  be  seised^  but  to  be  pos^ 
sessed.  Neither  for  the  creation  of  this  estate  is  it  proper 
to  limit  it  to  a  man  and  his  "  heirs,"  as  in  the  case  of  a 
freehold  of  inheritance.  The  correct  limitation  is  to  a 
man  and  to  his  ^'  executors  and  administrators ; "  though 
it  is  sufiScient  if  it  be  granted  to  himself  only,  without 
mention  of  his  personal  representatives ;  for  in  these,  on 
his  death,  the  law  will  vest  it  without  any  special  words  of 
limitation. 

Again,  as  it  required  no  livery  of  seisin,  so  at  common 
law  this  estate,  for  whatever  length  of  duration,  might  be 
constituted  by  mere  agreement,  verbal  or  writtten,  if  fol- 

(k)  Co.  Litt  45  b.  (I)  Co.  Litt.  45  b. 
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lowed  up  by  the  entry  of  the  grantee.  But  by  the  statute 
of  fitiuds,  29  Car.  II.  c.  3  (ss.  1, 2),  no  lease  for  more  than 
three  years,  or  at  a  lower  rent  than  two-thirds  of  the  im- 
proved value  of  the  thing  demised,  shall  now  be  effectual, 
unless  put  into  writing  and  signed  by  the  party  or  his  agent, 
lawfully  authorized  by  writing  (ira).  And  still  later,  by 
8  &  9  Vict.  c.  106, 8.  3,  it  is  provided,  that  a  lease  required 
by  law  to  be  in  writing,  of  any  tenements  or  heredita- 
ments, made  after  the  1st  of  October,  1845,  shall  be  void 
at  law,  unless  made  by  deed  (n). 

It  is  also  to  be  remarked,  that  the  bare  grant  or  agree- 
ment does  not  in  itself  vest  a  complete  estate  for  term  of 
years,  in  the  grantee :  it  only  gives  him  a  right  of  entry 
on  the  tenement ;  which  right  is  called  his  *'  interest  in  the 
term,"  or  interesse  termini  (o).  But  when  he  has  actually 
so  entered,  the  estate  is  then,  and  not  before,  completely 
vested  in  him.  However,  the  interesse  termini  is  so  &r  in 
the  nature  of  an  estate,  that,  even  before  entry,  the  lessee 
may  grant  it  over  to  another ;  though,  on  the  other  hand, 
a  lessee  before  entry  is  not  in  a  condition  to  maintain  an 
action  of  trespass  for  an  injury  to  the  land  (p). 

[Tenant  for  term  of  years  hath  incident  to  and  inse- 
parable from  his  estate,  unless  by  special  agreement,  the 
same  estovers  which  we  formerly  observed  that  tenant  for 
life  was  entitled  to  (q) ;  that  is  to  say,  house-bote,  fire-bote, 
plough-bote,  hay-bote  (r)  and  the  like ;]  and  the  doctrine 
of  toaste  also  applies  generally  to  tenants  of  either  de- 
scription («). 


(«)  As  to  this  provision,  see  Edge 
9.  Strafford,  1  Tyrw.  295  ;  Lord  Bol- 
ton 0.  Tomlin,  5  Ad.  &  El.  856. 

(»)  As  to  the  requisites  of  a  deed, 
vide  post,  c.  XVI. 

(o)  2  Bl.  C.  144;  Plowd.  198; 
Doe  9.  Walker,  5  Bam.  &  Cress. 
Ill;  Co.  Litt.  SS8a,  270a;  Neal 
«.  Mackenzie,  1  Mee.  &  Wels.  747. 

(p)  As  to  the  nature  of  the  inte- 
rette  termini,  see  WiUiams  v.  BoMin- 
qtiet,  1  Brod.  ft  Bing.  248 ;  Rilge  v. 


Strafford,  uhi  sup. 

(q)  Vide  sup.  p.  262. 

(r)  Co.  Litt.  41  b. 

(«)  As  to  waste,  vide  sup.  p.  263, 
et  post,  bk.  V.  c.  viii.  It  does  not, 
however,  appear  to  be  yet  absolutely 
settled  whether  a  tenant  for  years  is 
liable,  in  the  absence  of  any  express 
stipulation  on  the  subject,  for  per- 
mrMfPtf waste.  (See  Harnett*.  Mait- 
land,  ]6Mee.  5cW.  257.) 
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[Witli  regard  to  emblements  or  the  profits  ef  lands 
sowed  bj  tenant  &r  years,  there  is  this  difference  between 
him  and  tenant  for  life :  that  where  the  t^m  of  tenant  for 
years  depends  npon  a  certainty,  as  if  he  holds  fisom  Mid- 
summer for  ten  years,  and  in  the  last  year  he  sows  a  crop 
of  com,  and  it  is  not  ripe  and  cut  before  Midsiumner,  the 
end  of  his  term,  the  landlord  shall  have  it,]  in  the  absence 
of  any  special  contract  or  custom  to  the  contrary ;  [for  the 
tenant  knew  the  expiration  of  his  term,  and  therefore  it 
was  his  own  folly  to  sow  what  he  never  could  reap  the 
profits  of  (^).  But  where  the  lease  for  years  depends  upon 
an  imcertainty,  as  upon  the  death  <^  the  leascnr,  being 
himself  only  tenant  for  life,  or  being  a  husband  seised  in 
lightof  hiswifo(i£),  or  if  the  termof  years  be  determinable 
upon  a  life  or  lires :]  in  all  these  cases,  the  estate  for  yean 
not  being  certainly  to  expire  at  a  time  foreknown,  but 
merely  by  the  act  of  God,— the  tenant  for  yea^,  or  his  exe- 
cutors, shall  haye  the  emblemento  in  the  same  mann^ 
that  a  tenant  for  life,  or  his  executors,  shall  be  entitled 
thereto  (x).  Not  so,  if  it  determine  by  the  act  of  the  party 
himself;  as  if  the  tenant  does  anythiiug  that  an^ounts  to  a 
forfeiture :  in  which  case  the  emblements  shall  go  to  the 
lessor,  and  not  to  the  lessee,  who  hath  determined  his 
estate  by  his  own  de&ult(y).  The  operation  of  the  com- 
mon law  right  to  emblements,  however,  is  now  much  more 
limited  than  it  once  was,  having  ceased  (as  we  have 
seen),  by  the  effect  of  14  &  15  Vict  c  25,  to  apply  to 
such  tenants  as  hold  fiurms  or  lands  at  a  rack  Teat  under 
a  landlord  entitled  for  life  or  any  other  uncertain  interest, 
and  whose  lease  or  tenancy  determines  by  the  death  of 
their  landlord*  or  by  the  cesser  of  his  estate ;  and  a  pro- 

(<)  Litt.  8.  68.  thereui  nentiopedf  make  effectual 

(«)  A  lease  for  years  by  a  tenant  leases  for  any  term  not  exceeding 

for  life,  or  a  husband  seised  in  right  twenty-one  years.    Vide  sup.  pp. 

of  his  wife,  is  not  in  all  eases  subject  26$,  259,  263,  285. 

to  uncertainty.    For  by  19  &  20  (x)  Co.  Litt.  56 a;  vide  sup.  p. 

Vict.  c.  120,  s.  82,  such  persons  may  26i. 

now,  under  such  circumstances  as  (y)  Co.  Litt  55  b. 
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tecsticm  of  a  di£brent  kind,  being  now  providad  &r  tenants 
80  circumBtanced  (ir). 

11.  The  second  species  of  estates  not  freehold,  are  estates 
ai  wiU(a).  An  estate  at  will  is  where  lands  and  tenements 
are  let  by  one  nuw  to  another  to  have  and  to  hold  at  the 
will  of  the  lessor,  and  the  tenant  hj  fbroe  of  this  lease 
obtains  possession  (ft).  It  may  be  constituted  by  written 
or  verbal  agreement  without  further  ceremony,  if  followed 
by  entry ;  and  may  in  some  cases  arise  by  mere  construo- 
tion  of  law.  [Such  tenant  hath  no  certain  indefeasible 
estate ;  nothing  that  can  be  assigned  by  him  to  any  other; 
because  the  lessor  may  determine  his  will,  and  pnt  him  ont 
wheneyer  he  pleases.  But  every  estate  at  will  is  at  the 
will  of  both  parties,  landlord  and  tenant :  so  that  either  of 
them  may  determine  his  will,  and  quit  his  connexions  with 
the  other,  at  his  own  pleasure  (c).  Yet  this  must  be  under- 
stood with  some  restriction.  For,  if  the  tenant  at  will  sows 
his  land,  and  the  landlord,  before  the  com  is  ripe  or  before 
it  is  reaped,  puts  him  out,  yet  the  tenant  shall  have  the 
emblements,  and  free  ingress,  egress,  and  regress  to  cut  and 
carry  away  the  profits  (<f  )•  And  this  for  the  same  reason 
upon  which  all  the  cases  of  emblements  torn,  viz.  the  point 
of  uncertainty ;  since  the  tenant  could  not  possibly  know 
when  his  landlord  would  determine  his  will,  and  therefore 
could  make  no  provision  against  it ;  and  having  sown  the 
land,  which  is  for  the  good  of  the  public,  upon  a  reasonable 
presumption,  the  law  will  not  suflfer  him  to  be  a  loser  by  it. 
But  it  is  otherwise,  and  upon  reason  equally  good,  where 
the  tenant  himself  determines  the  will ;  for  in  this  case  the 
landlord  shall  have  the  profits  of  the  land(tf).j 

The  liability  of  a  tenant  at  will,  in  regard  to  waste  of  the 
voluntary  kind,  is  similar  to  that  of  tenant  fox  years  (/) ; 


(s)  Vide  fup.  p.  206. 

(a)  Ai  to  an  estate  at  will,  fee 

Co.  Litt.65a-671i. 
(h)  Litt.  f.  68. 


(e)  Co.  Lift  $5  a. 

(d)  Ibid.  56  a. 

(e)  Ibid.  5S  h. 

(/)  Ibid.  57.    Vide  tup.  p.  263. 
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but  he  is  understood  to  be  not  liable  for  waste  merely  per* 
missive  (/). 

[What  act  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  side,  has  formerly  been  matter  of  great 
debate  in  our  courte.  But  it  is  now  settled,  that — ^besides 
the  express  determination  of  the  lessor's  will,  by  declaring 
that  the  lessee  shall  hold  no  longer,  which  must  either  be 
made  upon  the  land  (g),  or  notice  must  be  given  to  the 
lessee  (A) — ^the  exertion  of  any  act  of  ownership  by  the 
lessor,]  without  the  lessee's  consent,  puts  an  end  to  or  de- 
termines the  estate  at  will;  as,  for  example,  [entering  upon 
the  premises  and  cutting  timber  (»),  or  taking  a  distress 
for  rent  and  impounding  it  thereon  (A),  or  making  a  feoff- 
ment, or  lease  for  years  of  the  lands  to  commence  imme- 
diately (  /).  ]  And  the  same  consequence  will  follow  [any  act 
of  desertion  by  the  lessee,  as  assigning  his  estate  to  another, 
which  is  an  act  inconsistent  with  such  a  tenure  (m);]  or 
his  committing  waste  (n).  Also,  [which  is  instar  omniuniy 
the  death  or  outlawry  of  either  lessor  or  lessee  (o).] 

The  law  is,  however,  carefiil  [that  no  sudden  determina- 
tion of  the  will  by  one  party,  shall  tend  to  the  manifest  and 
unforeseen  prejudice  of  the  other.  This  appears  in  the 
case  of  emblements  before  mentioned ;  and,  by  a  parity  of 
reason,  the  lessee,  after  the  determination  of  the  lessor's 
will,  shall  have  reasonable  ingress  and  egress  to  fetch 
away  his  goods  and  utensils  (p).  And,  if  rent  be  payable 
quarterly  or  half-yearly,  apd  the  lessee  determines  die  will, 
the  rent  shall  be  paid  to  the  end  of  the  current  quarter  or 
half-year  (y).    And,  upon  the  same  principle,  courts  of  law 

(/)  See  Harnett  0.  Maitland,  16  (/)  1  Boll.  Abr.  860;  Disdale  v. 

Mee.  &  W.  257.  lies,  2  Lev.  88. 

Ig)  Co.  Litt  66  b.  (m)  Co.  Litt.  67  a. 

(A)  Hinchman  v.   Ilea,  1   Ventr.  (»)  Ibid. ;  1  Watk.  Copyh.  511. 

248.  (o)  Oland'a  caae,  6  Bep.  116  b; 

(<}  Co.  Litt.  66  b.    So  by  carrying  Co.  Litt.  57  b,  62  b. 
away  stone,  Turner  v.  Doe  d,  Ben-  ( p)  Litt.  a.  69. 

nett,  9  M.  &  W.  6i3.  (q)  Leigbton  v.  Theed,  2  Salk. 

(k)  Co.  Litu  57  b.  414 ;  Kigbly  v.  Bulkly,  1  Sid.  389. 
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l^have  of  late  years  leaned  as  much  as  possible  against  con- 
struing demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies  at  will(r);  but  have  rather  held  them  to  be 
tenancies  from  year  to  year  so  long  as  both  parties  please,'] 
and  will  not  suffer  either  party  to  determine  the  tenancy, 
without  reasonable  notice  to  the  other ;  which  reasonable 
notice  is  now  fixed,  by  general  usage,  at  half  a  year  at 
the  least,  ending  with  the  current  year  of  the  tenancy  («) ; 
thougl^  where  the  tenancy  commenced  at  one  of  the  usual 
quarterly  feast  days,  the  half-year  may  be  computed  from 
one  feast  day  to  another,  whether  there  be  182  days  between 
them  or  not(^). 

This  tenancy  "from  year  to  year,"  or  "by  the  year," 
has  in  modem  times  almost  entirely  superseded  the  old 
tenancy  at  will,  and  prevails  so  much  that  it  may  be 
proper  to  enlarge  a  little  more  upon  its  character.  It 
belongs  properly  to  the  first  species  of  estate  which  has 
been  noticed  in  this  chapter,  viz.  the  estate  for  years; 
though,  £rom  the  degree  of  uncertainty  to  which  its  dura- 
tion is  subject,  it  partakes  also  in  some  measure  of  the 
nature  of  an  estate  at  will.  It  may  be  created  not  only  by 
the  express  agreement  of  the  parties,  verbal  or  written  («), 
but  also  by  construction  of  law.  Thus,  if  a  man  demise 
land  to  another  at  a  yearly  rent,  no  length  of  time  being 
expressed,  the  law  will  construe  this  as  a  demise  from 
year  to  year  (ar).     So  the  law  wiU  always  imply  a  tenancy 

(r)  But  a  demisei  wherein  the  in-  termine  it. 

tention  of  the  ptrties  is  evidently  to  (t)  Doe  v.  Watkins,  7  East,  551  s 

create  a  tenancy  by  will,  is  still  so  Roe  v.  Doe,  6  Bing.  574. 

construed  by  the  courts.     (See  Doe  (tt)  But  unless  made  by  deed,  the 

0.  Cox,  11  Q.  B.  122.)  rent  reserved  must  be  two-thirds  of 

(t)  See  Timmins  v.  Rawlinson,  3  the  improved  value  of  the  thing  de- 
Burr.  1608 ;  Right  v.  Darby,  1  T.  R.  mised.  (29  Car.  2,  c.  29,  s.  8 ;  8  &  9 
159 ;  Doe  v.  Smith,  5  Ad.  &  El.  851 ;  Vict  c.  106,  s.  3.) 
Doe  V.  Stanion,  1  Mee.  &  Wels.  695.  (x)  See  Doe  o.  Donavan,  I  Taunt. 
Biackstone  (vol.  ii.  p.  147) remarks  555;  Richardson  v.  Langridge,  4 
that  this  kind  of  lease  was  in  use  as  Taunt.  128;  Shirley  v.  Newman,  1 
long  ago  as  the  reign  of  Henry  the  Esp.  N.  P.  C.  266 ;  Doe  v.  Hasell, 
eighth,  when  half  a  year's  notice  ib.  94 ;  Wilkinson  v.  Hall,  8  Bing. 
seems  to  have  been  required  to  de-  N.  C.  508. 
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from  year  to  year  where  land  is  occupied  at  an  annual 
rent,  and  there  is  no  eyidence  that  the  occupier's  estate 
is  of  a  different  description  (y).  And  the  case  has  been 
adjudged  to  be  the  same,  if  a  man  is  let  into  possession 
under  a  verbal  demise  for  a  term  of  more  than  three 
yean  —  which,  as  abeady  observed,  must  now  be  by 
deed(2r); — for  though  such  a  demise  will  not  be  effectual 
for  the  term  intended,  yet  it  has  been  held  that  the  lessee 
must  be  considered  as  holding  from  year  to  year(a). 

With  respect  to  the  duration  of  the  interest,  it  is  to  be 
observed,  that,  as  the  half-year's  notice  to  detennine  the 
estate  (or  fwtice  to  quit  as  it  is  called)  must  always  be 
for  quitting  at  the  end  of  some  particular  year  of  the 
tenancy  (i),  a  lease  '^from  year  to  year"  will  necessarily 
confer  an  estate  for  one  year  certain,  at  the  outset  (c) ;  and 
if  in  that,  or  any  succeeding  year  of  the  tenancy,  more  than 
half  a  year  elapse  without  a  notice  to  quit  being  given  by 
either  of  the  parties,  another  year  certain  is  thereby  con- 
stantly added  to  that  which  is  in  progress.  Upon  the 
same  principle,  if  the  lease  be  ^^for  a  year,  and  so  from 
year  to  year,**  it  will  enure  as  a  demise  for  two  yean  cer- 
tain, at  the  outset;  for  at  the  expiration  of  the  first, 
there  is  a  continuation  of  the  tenancy,  which  cannot  be 
determined  by  a  notice  to  quit  at  an  earlier  period  than  the 
expiration  of  the  second  year  {d  ).  But  in  other  respects  the 
law  of  duration  is  the  same  as  in  the  case  first  supposed. 
It  is  frirther  to  be  remarked,  that  the  estate  from  year  to 
year,  when  once  constituted,  does  not  determine  (like  an 


(y)  See  Doe  d.  Lord  v,  Cngo,  6 
C.  B.  90. 

(s)  Vide  sup.  p.  293. 

(a)  See  Doe  v.  Bell,  5  T.  B.  471 ; 
Clayton  m  Blakey,  8  T.  B.  3  ;  Lee 
o.  Smith,  9  Ezch.  662 ;  Stratton  «. 
Pettit,  16  C.  B.  482. 

(6)  At  to  the  maimer  of  proving 
a  notice  to  quit,  see  Doe  v.  Somer- 
ton,  7  Q.  B.  58 ;  Stapyltoav.  Clough. 


2  Ell.  &  Bl.  988.  As  to  the  suffi- 
ciency of  a  notice  to  quit,  aa  given 
in  particular  cases,  see  Doe  d,  Lyt- 
ter  o.  Goldwin,  2  Q.  B.  148 ;  Doe  d, 
Bailey  v.  Foster,  3  C.  B.215. 

(c)  See  Doe  d.  Hogg  v.  Taylor,  1 
Jur.  960 ;  Doe  d,  Cornwall  e.  Mat- 
thews, II  C.  B.  675. 

{d)  Denn  o.Cartwnght,4  East,  82. 
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estate  at  will),  by  an  assignment  of  tbe  interest  of  either  of 
the  parties,  or  by  their  death :  but  the  tenancy  will  con- 
tinue to  exist  between  one  of  the  parties  end  the  assigns  or 
representatives  of  the  other ;  or  betweai  the  assigns  or  re- 
presentatives of  both  parties,  (as  the  case  may  be,)  until 
duly  determined  by  the  usual  notice  to  quit(«).  To  which 
it  may  be  added,  tliat  though  the  same  law  with  respect  to 
waste,  (either  voluntary  or  permissive,)  as  above  laid  down 
in  the  case  of  a  tenant  at  will,  is  also-  applicable  in  general 
to  a  tenant  from  year  to  year  (/),  yet  where  the  demise  to 
the  latter  comprises  a  house,  he  seems  bound  to  keep  it 
m  weather-tight  condition,  and  consequently  to  be  an- 
swerable for  such  permissive  waste  as  may  arise  by  his 
neglect  to  do  so(^); — a  doctrine  which  is  not  understood 
to  be  applicable  to  a  mere  tenant  at  wiH 

III.  An  estate  at  sufferance  is  where  one  comes  into 
possession  of  land  under  a  lawftd  demise,  and,  after  the 
estate  demised  is  ended,  wrongfidly  continues  the  possea- 
sion(A).  [As  if  a  man  takes  a  lease  for  a  year,  and,  after 
the  year  is  expired,  continues  to  hold  the  premises,  without 
any  fresh  leave  from  the  owner  of  the  estate.  Or,  if  a 
man  maketh  a  lease  at  wiU,  and  dies,  the  estate  at  will  is 
thereby  determined ;  but  if  the  tenant  continueth  posses- 
sion, he  is  tenant  at  sufferance  (i).  But  no  man  can  be 
tenant  at  sufferance  against  the  king,  to  whom  no  laches, 
or  neslect,  in  not  entering  and  oustinir  the  tenant,  is  ever 
impu^  by  law;  buthir  tenant,  bo  holding  over,  is  con- 
sidered  as  an  absolute  intruder  (J).  And  in  the  case  of  a 
subject,  this  estate  may  be  destroyed  whenever  the  true 
owner  shall  make  an  actual  entry  on  the  lands,  and  oust 
the  tenant;  but,  before  entry,  the  owner  cannot  maintain 

(e)  See  Maddon  v.  White,  2  T.  R.  per  Lord    Tenterden,    Auworth  v. 

159  i  Doe  A  Porter,  8  T.  R.  13  ;  Johnson,  6  Car.  &  P.  241. 

Buckworth  v.  Simpson,  5  Tyr.  354.  (A)  Co.  Litt.  57  b,  271  a ;  2  Inst. 

(/)  Vide  sup.  pp.  295,  296.  184. 

(g)  See  per  Lord   Kenyon,  Per-  (i)  Co.  LitL  57  b. 

gusson  0. ,  2  Esp.  N.  C.  590;  (J)  Ibid.;  and  seen. (4), by  Harg. 
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[an  action  of  trespass  against  the  tenant  by  sufferance,  as 
he  might  against  a  stranger  (A);  and  the  reason  is,  because 
the  tenant  being  once  in  hj  a  lawful  title,  the  law,  (which 
presumes  no  wrong  in  anj  man,)  will  suppose  him  to  con- 
tinue upon  a  title  equally  lawfiil,  unless  the  owner  of  the 
land,  by  some  public  and  avowed  act,  such  as  entry  is, 
will  declare  his  continuance  to  be  tortious,  or,  in  common 
language,  wrongful. 

Thus  stands  the  law,  with  regard  to  tenants  by  suffer^ 
ance;]  and  landlords  had  formerly  no  remedy  in  such  cases 
but  by  entry,  or  an  action  of  ejectment  for  the  land; — fol- 
lowed by  an  action  of  trespass  for  damages;  in  which  the 
tenant  was  bound  only  to  account  for  the  profits  of  the 
land  so  by  him  detained.  [But  now,  by  statute  4  Geo.  IL 
c.  28,  in  case  any  tenant  for  life  or  years,  or  other  person 
claiming  under  or  by  collusion  with  such  tenant,  shall  wil- 
fully (Z)  hold  over  after  the  determination  of  the  term,  and 
after  demand  made  and  notice  in  writing  given,  by  him  to 
whom  the  remainder  or  reversion  of  the  premises  shall 
belong(m),  fordelivering  the  possession  thereof;  such  person, 
so  holding  over  or  keeping  the  other  out  of  possession, 
shall  pay,  for  the  time  he  detains  the  lands,  at  the  rate  of 
double  their  yearly  value.  And  by  statute  11  Geo.  II. 
c.  19,  in  case  any  tenant,  having  power  to  determine  his 
lease,  shall  give  notice  of  his  intention  to  quit  the  premises, 
and  shall  not  deliver  up  the  possession  at  the  time  con- 
tained in  such  notice,  he  shall  thenceforth  pay  double  his 
former  rent  for  such  time  as  he  continues  in  possession  (»).] 

To  give  landlords,  also,  as  against  their  tenants  holding 

(k)  Treyellian  v.  Andrew,  6  Mod.  MeiseDger  ».  Armstrong,  1  T.  R. 

384b  53;  Page  «.  Moore,  16  Q.  B.  684. 

(/)  See  Swinfen  v.  Bacon,  6  H.  &  Where  tlie  tenant  holds  over,  and  an 

N.  184.  ejectment  is  brought,  he  may  be 

(m)  See  Blatchford,  app.  v.  Cole,  compelled    in  some    cases  to  6nd 

resp.,  6  C.  B.  (N.  S.)514.  sureties  for  payment  of  the  cosu 

(w)  As  to  these  statutes,  see  also  and  damages.  (See  15  &  16  Vict.  c. 

Co.  Litt  by  Harg.  57  b.  n.  (2);  76,8.213.) 
Soulsby  9.   Neving,  9   Enst,  814; 
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over,  the  option  (where  the  property  is  of  small  value)  of 
a  more  cheap  and  speedy  remedy  than  the  formal  one  of 
an  ejectment  in  one  of  the  superior  courts  (o),  it  is  pro* 
vided  by  1  &  2  Vict.  c.  74  (p),  that  where  a  tenant  has 
held  at  will,  or  for  a  term  not  exceeding  seven  years, 
without  rent,  or  at  a  rent  not  exceeding  the  rate  of  £20 
per  annum;  and  such  tenant,  or  the  person  occupying 
under  him,  shall  fail  to  deliver  up  possession  after  his  in- 
terest has  ended,  or  been  duly  determined  by  notice  to 
quit  or  otherwise;  his  landlord  (or  any  of  his  landlords, 
where  there  are  several)  may  proceed,  after  giving  written 
notice  of  the  intention  to  do  so,  to  recover  possession  by 
a  summary  proceeding  before  any  two  justices  of  the  peace 
assembled  in  petty  sessions  for  the  district;  who  are  autho- 
rized (unless  reasonable  cause  is  shown  against  it  by  the 
tenant)  to  issue  their  warrant  for  possession  accordingly. 
But  where  the  person  obtaining  the  warrant  has  no  lawM 
right  to  the  possession,  the  act  of  obtaining  it  is  to  be 
deemed  a  trespass ;  and  execution  of  the  warrant  is  in  every 
case  to  be  stayed  if  the  tenant  shall  give  security  to  bring 
an  action  to  try  the  right,  and  to  pay  all  the  costs  thereof 
in  the  event  of  judgment  being  given  against  him.  More- 
over, by  19  &  20  Vict.  c.  108,  s.  50,  it  is  now  enacted, 
that  if  the  term  and  interest  of  the  tenant  of  any  corpo- 
real hereditament — ^where  the  value  of  the  premises  or  the 
rent  payable  in  respect  of  such  tenancy  shall  not  have  ex- 
ceeded £50  per  annum,  and  upon  which  no  fine  or  pre- 
mium have  been  paid — shall  have  expired  or  been  duly 
determined  by  a  legal  notice  to  quit,  and  the  tenant  or 
any  person  holding  or  claiming  through  him  shall  neglect 
or  reftise  to  dehver  up  possession  accordingly,  the  landlord 

(o)  As  to  ejectment,  vide  post,  As  to  recovering  possession  of  pre- 

bk.  y.  c  XI.  mises  within  the  metropolitan  dis- 

(p)  See  Jones  «.   Chspman,   14  trictt  see  3  &  4  Vicl  c.  84,  s.  ]3; 

Mee.  &  W.  124;  Delaney  v.  Fox,  11  &  12  Vict.  c.  43,  s.  34;  Edwards 

1  C.  B.  (N.  S.)   166  ;  Rees,  app.,  «.  Hodges,  15  C.  B.  477. 
Davies,  resp.,  4  C.  B.  (N.  S.)  56. 
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may  enter  a  plamt  in  the  county  court  of  the  district  (q)y 
either  against  such  tenant  or  such  other  person  as  afore- 
said; and,  after  judgment  given  in  his  fitvour,  obtain  pos- 
session through  the  high  bailiff  (^  the  court,  to  whom 
a  warrant  may  be  issued  for  that  purpose  by  the  regi»* 
trar(r). 

We  may  conclude  the  present  chapter  with  this  remark, 
that  in  the  case  of  a  lease  for  years,  as  well  as  that  of  a 
lease  for  life,  or  gift  in  tail,  a  tenure  of  the  imperfect 
kind  is  created  between  the  lessor  and  the  lessee  {s);  and 
the  latter  holds  of  the  former  by  the  n(Hninal  obligation  of 
fealty,  and  by  such  services  as  are  reserved ;  but  that  it  is 
otherwise  as  to  a  tenant  at  will  or  at  sufferance,  £rom 
neither  of  whom  is  any  fealty  due.  The  reason  assigned 
as  to  the  tenant  at  will,  is,  that ''  he  hath  not  any  sure 
estate'"  (^);  and  as  to  the  tenant  at  sufferance,  he  is  not 
considered,  in  strictness,  as  having  any  estate  at  all,  but  a 
mere  "  possession  without  privity"  (ii). 


(q)  As  to  the  district  county 
eourts,  ride  post,  bk.  y.  c.  iv. 

(r)  There  is  a  former  provision 
netrly  to  the  same  effect  in  9  &  10 
Vict.  c.  95,  8.  122,  as  to  which  see 
Jones  V.  Owen,  6  D.  &  L.  669; 
Ellis  V.  Peachey,  ib.  675 ;  Banks  e. 
Rebbeck,  2  L.,  M.  &  P.  452 ;  Har- 
rington p,  Ramsay,  8  Ezoh.  879 ;  2 
£U.  &  Bl.  669. 

(«}  Vide  sup.  p.  252. 


(0  Co.  Litt  93  a,  93  b;  63  a, 
68  b,  n.  (5),  by  Hai^g. ;  see  Denn 
9.  Feamside,  1  Wils.  176.  There  is 
an  exception  to  this,  however,  in  the 
case  of  copyhold,  which  is  a  species 
of  estate  at  will ;  for  fealty  is  due 
from  a  copyholder  (though  retpited 
as  of  course)  on  his  admittanca. 
(Co.  Litt.  ubi  sup.) 

(«)  Co.  Litt  270  b. 
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CHAPTER  VL 

OF  ESTATES  UPON  CONDITION. 


[Bestdes  the  several  divisions  of  estates^  in  point  of  inte- 
rest, which  we  have  considered  in  the  three  preceding 
chapters,  there  is  also  another  species  still  remaining, 
which  is  called  an  estate  upon  condition  (a) ;  being  such 
whose  existence  depends  upon  the  happening  or  not  hap- 
pening of  some  uncertain  event,  whereby  the  estate  may 
be  either  originaUj  created,  or  enlarged,  or  finally  de- 
feated (6).  And  these  conditional  estates  have  been  re- 
served till  last,  because  they  are  indeed  more  properly 
qualifications  of  other  estates,  than  a  distinct  species  of 
themselves;  seeing  that  any  quantity  of  interest — a  fee, 
a  fi^ehold,  or  a  term  of  years — ^may  depend  upon  these 
provisional  restrictions.  Estates  then  upon  condition,  thus 
understood,  are  of  two  sorts:  1.  Estates  upon  condition 
implied:  2.  Estates  upon  condition  expressed:  under  which 
last  may  be  included,  3.  Estates  held  in  vadio^  gage^  or 
pledge:  4.  Estates  by  statute  merchant  or  statute  staple: 
5.  Estates  held  by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  estate  has  a  condition  annexed  to  it  inseparably 
firom  its  essence  and  constitution,  although  no  condition  be 
expressed  in  words.    As  if  a  grant  be  made  to  a  man  of  an 

office*'  generally,  without  adding  other  words (c),  the  law 


€€ 


(a)  As  to  this  estate,  vide  Co.  Litt      ford's  case,  8  Rep.  73  b. 
201  a— 2S7  a.  (c)  As  to  offices,  see  Gen.  Ind. 

(6)  Co.  Litt  201  a ;  Lord  Staf-      in  tit.  **  Office." 
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[tacitly  annexes  hereto  a  secret  condition^  that  the  grantee 
shall  duly  execute  his  office  (rf) ;  on  breach  of  which  con- 
dition it  is  law&l  for  the  grantor,  or  his  heirs,  to  oust  him, 
and  grant  it  to  another  person  (e).  ^'  Franchises"  also,  or 
regal  privileges  in  the  hands  of  a  subject,  are  held  to  be 
granted  on  the  same  condition  of  making  a  proper  use  of 
them ;  and  therefore  they  may  be  lost  and  forfeited,  like 
offices,  either  by  abuse  or  by  neglect(/). 

Upon  the  same  principle  proceed  all  the  forfeitures  which 
are  given  by  law,  of  life  estates  and  others,  for  any  acts 
done  by  the  tenant  himself,  that  are  incompatible  with  the 
estate  which  he  holds.  As  if  tenant  for  life  or  years  enfeoff 
a  stranger  in  fee  simple]:  this,  by  the  common  law^  as 
we  shaU  8ee  hereafter  (^),  [was  a  forfeiture  of  their  several 
estates ;  being  a  breach  of  the  condition  which  the  law 
annexes  thereto,  viz.  that  the  tenants  shaU  not  attempt 
to  create  a  greater  estate  than  they  themselves  are  entitled 
to  (A). 

II.  An  estate  on  condition  expressed  in  the  grant  itself] 
is  of  two  kinds.  The  first  is  [where  an  estate  is  granted 
— either  in  fee  simple  or  otherwise — with  an  expressed  qua- 
lification annexed,  whereby  the  estate  granted  shall  either 
commence,  be  enlarged,  or  be  defeated,  upon  performance 
or  breach  of  such  qualification  or  condition  (i),]  which  is 
described  in  the  books  as  a  condition  in  deed{j).  [These 
conditions  are  therefore  either  precedent  or  subsequent* 
*' Precedent"  are  such  as  must  happen  or  be  performed 


{d)  Litt  8.  878;  see  Bartlett  v. 
Downes,  8  Barn,  fie  Cress.  619. 

(tf)  Litt.  8.  878. 

(/)  Earl  of  Shrewsbury's  case,  9 
Rep.  60.  As  to  franchises,  vide  post, 

C.  XXIII. 

{g)  Vide  post,  p.  316. 
(A)  Co.  Litt  215  a;  sed  vide  8  fie 
9  Vict  c.  106,  8.  4,  et  post,  ubi  sup. 
(0  Co.  Litt  201  a.    As  to  the 


commencement  of  estates  upon  con- 
dition, see  Co.  Litt  216  a— 218  b  ; 
as  to  their  enlargement  on  condition, 
Lord  Stafford's  case,  8  Rep.  71; 
Feame,  by  Butler,  279,  9tb  ed. ;  as 
to  their  defeasance  on  condition,  Co. 
Litt  214  b,  215  a.  As  to  estates 
deinsed  on  condition,  Sugden  on 
Powers,  vol.  i.  p.  122  (7th  ed). 
{j)  Co.  Litt  201  a. 
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[before  the  estate  can  vest  or  be  enlarged:  ^'subsequent'' 
are  such,  bj  the  fiulure  or  non-performance  of  which  an 
estate  abeady  vested  may  be  defeated.1  Thus,  [if  a  man 
grant  to  his  W  for  jL,  that  uponVyment  of  a  W 
dred  marks  within  the  term  he  shaU  have  the  fee,  this  is  a 
condition  precedent,  and  the  fee  simple  passeth  not  till  the 
hundred  marks  be  paid  (A).  But  if  a  man  grant  an  estate 
in  fee  simple,  reserving  to  himself  and  his  heirs  a  certain 
rent,  and  that,  if  such  rent  be  not  paid  at  the  times  limited, 
it  shall  be  lawful  for  him  and  his  heirs  to  re-enter  and  avoid 
the  estate:  in  this  case  the  grantee  and  his  heirs  have  an 
estate  upon  condition  subsequent ;  which  is  defeasible,  if  the 
condition  be  not  strictly  performed(/).]  But  secondly, 
estates  on  condition  expresaed  in  the  grant  may  be  cr«vted 
not  only  by  a  condition  in  deed,  but  by  a  conditional 
limitation  (m)  I  which  is,  where  an  estate  is  so  expressly 
defined  and  limited  by  the  words  of  its  creation,  that  it 
cannot  endure  for  any  longer  time  than  till  the  contingency 
happens,  upon  which  the  estate  is  to  &iL  To  this  class  may 
be  referred  all  base  fees,  and  fees  simple  conditional  at  the 
common  law  (n).  Thus  [an  estate  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  Dale,  is  an  estate  on  condition  that 
he  and  his  heirs  continue  tenants  of  that  manor.  And  so, 
if  a  personal  annuity  be  granted  at  this  day  to  a  man  and 
the  heirs  of  his  body;  as  this  is  no  tenement  within  the 
statute  of  Westminster  the  Second,  it  remains,  as  at  com- 
mon law,  a  fee-simple  on  condition  that  the  grantee  has 


(k)  Co.  Litt  217  b;  Lord  Staf- 
ford's  CMC,  8  Rep.  73  b. 

(I)  Liu.  B.  325. 

(m)  Co.  Litt.  234  b;  see  Mary 
Portingtoo's  case,  10  Rep.  40  b} 
41  b.  Tbe  term  used  by  Lord  Coke 
is  simply  ''a  limitation."  But  as 
*'  limitation  "  is  ordinarily  used  to 
express  a  more  general  idea  (viz.  the 
definition  or  circumscription  in  any 
eonveyance,  of  the  interest  which  the 
grantee  is  intended  to  take),  the  term 

VOL.  I. 


*'  conditional  limitation*'  better  ex- 
presses the  idea  in  the  text,  and  is 
frequently  adopted  for  that  purpose 
(as  in  1  Sand.  Us.  149, 2nd  ed.)  It  is 
right,  however,  to  apprise  the  student 
that  this  term  is  used  by  different 
writers  in  different  senses ;  see  1 
Sand.  Uses,  149,  2nd  ed. ;  Feame, 
by  Butler,  10,  n.  (A),  9th  ed. ;  Gilb. 
Us.  by  Sugd.  178. 
(n)  Vide  sup.  p.  243. 
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[heira  of  his  bodj.  Upon  the  same  principle  depend  all 
the  determinable  estates  of  fineehold,  mentioned  in  the 
fourth  chapter:  as  durante  viduit(Uef  &c. :  these  are  estates 
upon  condition  that  the  grantees  do  not  many^  and  the 
like(a).] 

Between  conditional  limitations  and  estates  depending 
on  condition  subsequent,  (though  bearing,  on  the  whole, 
considerable  resemblance  to  each  other,)  there  is  this  differ- 
ence— that  [when  land  is  granted  to  a  man,  so  long  as  he  is 
parson  of  Dale,  or  whUe  he  contmues  unmarried,  or  untU 
out  of  the  rents  and  profits  he  shall  hare  made  500/.  and 
the  like;  in  such  case  the  estate  determines  as  soon  as 
the  contingency  happens,  (when  he  ceases  to  be  parson, 
marries  a  wife,  or  has  receired  the  500/.,)  and  the  next 
subsequent  estate,  which  dq)end8  upon  such  determination, 
becomes  immediately  vested,  without  any  act  to  be  done 
by  him  who  is  next  in  expectancy;  but  when  an  estate  is 
strictly' speaking  upon  condition  in  deed  (as  if  granted  ex- 
pressly upon  condition  to  be  void  upon  the  payment  o(40L 
by  the  grantor,  or  so  that  the  grantee  continues  unmarried, 
or  provided  he  goes  to  York,  &c.)  the  law  permits  it  to 
endure  beyond  the  time  when  such  contingency  happens, 
unless  the  grantor  or  his  heirs  take  advantage  of  the  breach 
of  the  condition,  and  make  an  entry  in  order  to  avoid  the 
estate  ( p).]  As  to  the  necessity  of  entry,  however,  there  is 
a  diversity  (says  Lord  Coke)  between  a  condition  annexed 
to  a  freehold  and  a  ccmdition  annexed  to  a  lease  for  years  {q). 
Thus,  if  a  lease  for  years  be  made  on  condition  that,  if  tlie 
lessee  goes  not  to  Rome  before  such  a  day>  the  lease  shall 
be  void,  the  lease  is  ipso  facto  void  upon  the  breach  of  the 
condition,  without  any  entry  by  the  lessor;   but  if  the 

(o)  Vide  sup.  p.  261.  the  condition,  tee  Brooke  v.  Spon^. 

(p)  Litt  8.  347,  SSI  ;   stat  82  15  Mee.  Sl  W.  153. 
Hen.  8,  c.  34 ;  Mary  Portington's  {q)  At  to  re-entry  by  a  lessor  on 

case,  10  Rep.  40  b,  41  b ;  Avelyn  breach  of  condition,  see  Roberts  v. 

V.  Ward,  1  Ves.  sen.  420.    As  to  the  Davey,  4  Barn,  ft  Adol.  064 ;  HtH 

party  on  whom  lies  the  onut  pro-'  v.  Kempshall,  7  C.  B.  975. 
bandi  with  respect  to  the  breach  of 
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lease  had  been  for  life,  an  entry  would  have  been  necessary 
before  it  could  Have  been  defeated  (r). 

The  right  of  entry  on  breach  of  a  condition  subsequent, 
cannot  be  reserved  in  &your  of  a  stranger,  but  only  of  the 
grantor  or  his  heirs ;  and  on  entry  by  him  or  them,  after 
breach,  the  effect  is  to  defeat  altogether  the  estate  which 
had  before  passed  to  the  grantee ;  so  that  the  grantor  or 
his  heirs  are  in  as  of  their  former  seisin  («).  It  was  also 
the  rule  of  the  common  law,  that  the  right  of  entry  could 
not  be  assigned  in  any  case  to  a  stranger  (t).  So  that  if  a 
man  had  made  a  lease  for  Ufe,  reserving  a  rent,  with  proviso 
for  re-entry  in  case  of  non-payment,  and  the  lessor  granted 
over  his  reversionary  estate  to  another,  the  latter  could 
take  no  benefit  from  the  condition  («)•  But  by  statute 
32  Hen.  VIII.  c.  34  (v),  the  law  in  this  respect  is  altered, 
and  the  grantee  of  the  reversion,  upon  a  lease  for  life  or 
years,  shall  have  the  same  benefit  of  a  condition,  in  case 
of  a  subsequent  breach,  as  the  grantor  himself  would  have 
had, — ^provided  that  such  condition  relates  to  the  payment 
of  rent,  the  restriction  firom  waste,  or  other  like  object 
tending  to  the  benefit  of  the  reversionary  interest  (x).  And 
with  respect  to  conditional  limitations^  a  stranger  may  in 
all  cases  take  advantage  of  these,  even  by  the  common 
law.  Thus,  if  a  man  make  a  lease  until  J.  S.  shall  return 
fi-om  Borne,  and  afterwards  grant  the  reversion  over  to 


(r)  Co.  Lite  214  li.  As  to  the 
nature  of  the  entry  required,  tee 
Doe  V.  Pritchard,  5  Barn.  &  Adol. 
765. 

{s)  Feame,  by  Butler,  381,  n.  (a), 
9th  ed.  Aa  to  the  rights  of  the 
grantor  or  his  heirs  on  re-entry,  in 
respect  of  the  emblements,  see  Davis 
«.  Eyton,  7  Bing.  154. 

(0  Litt.  s.  847. 

(«)  Co.  LitL  215  a. 

(v)  As  to  this  statute,  see  Thursby 
V.  Plant,  1  Saund.  by  Wms.  237,  and 
the  notes   thereto ;   Buckworth    v. 


Simpson,  5  Tyrw.  354 ;  Standen  v. 
Chrismas  and  another,  10  Q.  B.  185  ; 
Wright  V.  Burroughes,  3  C.  B.  685. 
It  may  be  observed  here,  that  a  right 
of  entry  which  has  actually  accrued  to 
the  lessor,  See,  for  a  condition  broken^ 
seems  not  to  be  assignable  under  8  & 
9  Vict  c.  106, 8. 6,  so  as  to  allow  the 
assignee  of  the  rcTersion  to  recover 
possession  of  the  premises  by  reason 
thereof.  (See  Hunt  v.  Remnant,  9 
Exch.  635.) 

(x)  Co.  Litt.  205  b ;  1  Saund.  by 
Wms.  287,  n.  (16). 


x2 
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another,  such  grantee,  on  the  return  of  J.  S.  from  Rome, 
shall  be  entitled  to  enter, — ^the  interest  of  the  lessee  being 
then  determined  by  the  terms  of  the  limitation  itself  (y). 

In  all  instances  of  estates  upon  express  condition,  it 
is  to  be  observed,  that  so  long  as  the  condition  [remains 
unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be 
in  itself  of  a  freehold  nature :  as  if  the  original  grant  ex- 
press either  an  estate  of  inheritance  or  for  life ;  or  no  estate 
at  all,  which  is  constructively  an  estate  for  life.  For  the 
breach  of  these  conditions  being  contingent  and  uncertain, 
this  uncertainty  preserves  the  freehold  (^r);  because  the 
estate  is  capable  to  last  for  ever,  or  at  least  for  the  life  of 
the  tenant,  supposing  the  condition  to  remain  unbroken. 
But  where  the  estate  is  at  the  utmost  a  chattel  interest, 
which  must  determine  at  a  time  certain,  and  may  deter- 
mine sooner  (as  a  grant  for  ninety-nine  years,  provided 
A.,  B.  and  C,  or  the  survivor  of  them,  shall  so  long  live), 
this  still  continues  a  mere  chattel,  and  is  not  by  reason  of 
such  its  uncertainty  ranked  among  estates  of  freehold. 

These  express  conditions  are  void,  if  they  be  impombl 
at  the  time  of  their  creation,  or  afterwards  become  impos- 
sible by  the  act  of  God  or  the  act  of  the  feoffor  himself; 
or  if  they  be  contrary  to  law^  or  repugnant  to  the  nature  of 
the  estate.  In  any  of  which  cases,  if  they  be  conditions 
subsequent y  that  is,  to  be  performed  after  the  estate  is  vested, 
the  estate  shall  become  absolute  in  the  tenant.  As,  if  a 
feoffinent  be  made  to  a  man  in  fee-simple,  on  condition 
that  unless  he  goes  to  Rome  in  twenty-four  hours,  or 
unless  he  marries  with  Jane  S.  by  such  a  day  (within 
which  time  the  woman  dies,  or  the  feoftbr  marries  her 
himself) ;  or  unless  he  kills  another ;  or  in  case  he  alienes 
in  fee ;  that  then  and  in  any  of  such  cases  the  estate  shall 
be  vacated  and  determined:  here  the  condition  is  void, 
and  the  estate  made  absolute  in  the  feoffee.     For  he  hath 

(y)  Co.  Litt  214  b ;  Mary  For-  (s)  Ca  Litt.  42  a. 

diigton*!  caie,  10  Rep.  42. 
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[by  the  grant  the  estate  vested  in  him^  which  shall  not  be 
defeated  afterwards  bj  a  condition  either  impossible,  ille- 
gal,  or  repugnant  (a).  But  if  the  condition  be  precedent 
or  to  be  performed  before  the  estate  vests,  as  a  grant  to 
a  man  that,  if  he  kills  another  or  goes  to  Kome  in  a  day, 
he  shall  have  an  estate  in  fee ;  here,  the  void  condition 
being  precedent,  the  estate  which  depends  thereon  is  also 
void,  and  the  grantee  shall  take  nothing  by  the  grant ;  for 
he  hath  no  estate  until  the  condition  be  performed  (ft).] 

On  the  other  hand,  even  where  the  condition  is  valid 
and  capable  of  being  enforced,  it  is  also  capable  of  being 
waived  by  the  grantor  at  his  pleasure  (c) ;  and  as  the  law 
always  leans  against  forfeitures  (d),  it  wiU  consider  him  as 
having  waived  his  right  to  enter  for  breach  of  a  condition 
subsequent,  if,  after  notice  of  the  breach  committed,  he 
does  any  act  inconsistent  with  an  intention  to  avail  himself 
of  the  forfeiture.  Thus,  if  a  lease  be  made  with  a  proviso 
that,  in  the  event  of  the  lessee's  assigning  his  interest,  the 
lessor  shall  be  at  liberty  to  enter  on  the  land  demised,  as 
of  his  former  estate ;  he  will  nevertheless  not  be  entitled  to 
enter,  if,  aft;er  an  assignment  made,  he  accepts  rent  from 
the  assignee  («). 


(a)  Co.  Liu.  206  a ;  Mary  Por* 
tington*8  case,  10  Rep.  42 ;  see 
judgment  of  Parke,  B.,  in  Doe  o. 
Eyre,  6  C.  B.  744. 

(6)  Co.  Litt  206  a.  See  Shrews- 
bury  o.  Scott,  6  C.  B.  (N.  S.)  179. 

(c)  Co.  Litt.  218  a.  By  28  &  24 
Vict  c.  38,  B.  6,  where  any  actual 
waiver  of  the  bene6t  of  any  covenant 
or  condition  in  a  lease  is  proved  to 
have  taken  place  in  a  particular  in- 
stance, it  shall  not  be  assumed  to 
extend  to  any  breach  other  than 
that  to  which  such  waiver  specially 
relates,  nor  to  be  a  general  waiver 
of  the  benefit  of  such  covenant  or 
condition,  unless  an  intention  to  that 
effect  shall  appear. 


(d)  Ca  Litt.  206  b ;  Clay  v.  Bow- 
ler, 5  Ad.  &  El.  403,  n. 

(e)  See  Co.  Litt  211  b;  Doe  d. 
Nash  V.  Birch,  1  Mee.  &  W.  402 ; 
Doe  V.  Lewis,  6  Ad.  fit  £U.  277  s 
llartshome  v.  Watson,  4  Bing.  N.  C. 
178;  Doeo.  Rees,  ib.  384.  As  to 
forfeiture  or  right  of  entry  for  breach 
of  condition  or  covenant  in  a  lease 
relating  to  not  attigning  (or  doing 
other  act)  without  licence^  or  for 
breach  of  condition  or  covenant  re- 
lative to  the  payment  rfrent^  or  the 
wiurance  of  the  premises,  see  15  & 
16  Vict  c.  76,  s.  210 ;  22  &  23  Vict, 
c.  35,  88.  1—3,  4—9  \  23  &  24  Vict 
c  126,  88. 1,  2. 
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There  are  some  estates  defeasible  upon  condition  sub- 
sequent, that  requite  a  more  particular  notice.     Such  are, 

III.  [Estates  held  in  vadio,  in  goffe,  or  pledge :  which 
are  of  two  kinds,  vivum  vadium,  or  living  pledge;  and 
mortuum  vadium^  dead  pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,]  a  term  rarely  or  never 
occurring  in  practice,  [is  when  a  man  borrows  a  sum 
(suppose  200/.)  of  another;  and  grants  him  an  estate,  as 
of  20/.  per  annum,  to  hold  till  the  rents  and  profits  shall 
«pay  the  sum  8o  borrowed.  TOb  is  an  estate  conditioned 
to  be.  void,  as  soon  as  such  sum  is  raised.  And  in  this  case 
the  land  or  pledge  is  said  to  be  Uving :  it  subsists,  and  suiv 
vives  the  debt;  and,  immediately  on  the  discharge  of  that, 
results  back  to  the  borrower  (/).  But  mot'tuum  vadium,  a 
dead  pledge,  or  mortgage  (which  is  much  more  common 
than  the  other),  is  where  a  man  borrows  of  another  a 
specific  sum  {e.g.,  200L),  and  grants  him  an  estate  on 
condition  that  if  he,  the  mortgagor,  shall  repay  the  mort- 
gagee the  said  sum  of  200/.]  or,  as  is  more  ugual,  the  said 
sum  of  200/.,  with  interest  at  such  a  rate,  [on  a  certain 
day  mentioned  in  the  deed,  that  then  the  mortgagor  may 
re-enter  on  the  estate  so  granted  in  pledge ;  or,  as  is  now 
the  more  usual  way,  that  then  the  mortgagee  shall  re- 
convey  the  estate  to  the  mortgagor:  in  this  case,  the 
land,  which  is  so  put  in  pledge,  is  by  law,  in  case  of  non- 
payment at  the  time  limited,  for  ever  dead  and  gone  fix)m 
the  mortgagor ;  and  the  mortgagee's  estate  in  the  lands  is 
then  no  longer  conditional,  but  absolute :  but  so  long  as 
it  continues  conditional,  that  is,  between  the  time  of  lend- 
ing the  money  and  the  time  allotted  for  payment,  the 
mortgagee  is  called  tenant  in  mortgage  (5').] 

(/)  Co.  Litt.  206  a  5  see  Fenwick  senred  that  a  mere  deposit  of  tide- 

V.  Reed,  1  Meriv.  119.    Astomort-  deeds     without     conTeyance     will 

gage  of  a  personal  chattel,  see  Fiory  amount  to  a  mortgage  in  contem- 

V.  Denny,  7  Exch.  681.  plation  of  a  court  of  equity,    (See 

(g)  Litt.  B.  SS2.    It  may  be  ob-  Russell  v.  Russell,  1  Bro.  C.  C.  269.) 
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Ab  soon  as  the  estate  ia  created^  the  mortgagee,  m  the 
absence  of  any  stipulation  to  the  contrary,  might  imme- 
diatdj  enter  on  the  lands,  but  would  be  bound  to  restore 
them  upon  performance  of  the  condition  bj  payment  of  the 
mortgage-money  at  the  day  limited:  and  therefore  it  is 
usual  to  insert  a  prorision  that  the  mortgagor  shall  hold  the 
land  till  the  day  assigned  for  payment;  but  in  case  of 
fiulure  to  pay  at  that  period,  the  mortgagee  is  then  entitled 
to  enter  and  take  possession,  without  any  possibility  at 
the  common  law  of  being  afterwards  evicted  by  the  mor1>- 
gagor  ( A).  The  mortgagee,  however,  is  not  permitted  to  avail 
himself  of  the  forfeiture,  to  any  extent  beyond  what  is 
necessary  for  the  satisfiictionofhis  reasonable  claims.  For 
here  [the  courts  of  e^ty  interpose;  and  though  a  mort- 
gage be  thus  forfeited,  and  the  estate  absolutely  vested  in 
the  mortgagee  at  the  common  lato,  yet  they  will  allow  the 
mortgagor  to  recall  or  redeem  his  estate,  paying  to  the 
mortgagee  his  principal,  interest  and  expenses  ( t ) ;  for  other- 
wise, in  strictness  of  law,  an  estate  worth  1000^  might  be 
forfeited  for  non-payment  of  lOOL  or  a  less  sum.]  It  is, 
however,  provided  by  a  statute  of  modem  date,  3  &  4  WilL 
IV.  c.  27,  s.  28,  that  the  mortgagor  shall  not  be  entitled  to 
redeem  but  within  twenty  years  next  after  the  time  that  the 
mortgagee  shall  obtain  possession ;  unless  in  the  mean  time 
an  acknowledgment  in  writing  shall  have  been  given  by 
the  mortgagee  of  the  right  of  the  mortgagor,  in  which  case 


(A)  See  Doe  o.  Giles,  5  Bing.  421 ; 
Doe  V.  Cadwallader,  2  Barn.  &  Adol. 
473 ;  Thunder  v.  Belcher,  3  East,  449 ; 
Doe  V,  Maisey,  8  Bam.  &  Cress.  767 ; 
Partington  v.  Woodcock,  6  Ad.  &  £1. 
695.  It  is  supposed  in  the  text  that 
there  is  no  tenant  in  possession,  under 
a  lease  ffrior  to  the  mortgage.  If  there 
be,  bis  possession  cannot  of  course  be 
disturbed ;  but  he  may  be  compelled 
to  pay  over  bis  rents  to  the  mort- 
gagee. If  there  be  a  tenant  in  pos- 
session under  a  lease  granted  by  the 


mortgagor  tubatquentlif  to  the  mort- 
gage, and  without  the  privity  of  the 
mortgagee,  he  may  be  ejected.  Se« 
the  cases  above  cited. 

(i)  But  if  the  money  be  not  repaid 
by  the  day  assigned,  and  the  mort- 
gagee has  neither  demanded,  nor 
taken  any  steps  to  compel,  paymentt 
he  is  entitled  to  receive  six  calendar 
months*  notice  in  writing  before  the 
mortgage  can  be  paid  off.  See  Shrap- 
nell  V.  Blake,  2  Eq.  Ca.  Ab.  in  tit. 
Mortgage,  pi.  31. 
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the  power  of  redemption  is  limited  to  a  period  of  twenty 
years  fix>m  such  acknowledgment.  And,  in  &yonr  of  a 
mortgagee  who  has  not  obtained  possession,  it  is  enacted 
by  7  WilL  IV.  &  1  Vict.  c.  28,  that  it  shall  be  lawful  for 
any  person,  entitled  to  or  claiming  under  any  mortgage  of 
land,  being  land  within  the  meaning  of  3  &  4  WilL  IV.  c. 
27,  to  make  an  entry  or  bring  an  action  at  law  or  suit  in 
equity  to  recover  the  same,  (although  more  than  twenty 
years  may  have  elapsed  since  his  right  so  to  do  shall  have 
first  accrued,)  within  twenty  years  next  after  the  last  pay- 
ment of  any  part  of  the  principal  or  interest  secured  by 
such  mortgage  (/). 

The  reasonable  advantage  above  referred  to,  [allowed  to 
mortgagors,  is  called  the  equity  of  redemption{ti)\]  and  the 
mortgagor  may  avail  himself  of  it  by  filing  a  ^^  bill  to 
redeem"  (as  it  is  called)  in  a  court  of  equity.  If  the 
mortgagee  be  not  in  possession,  the  bill  merely  calls  upon 
him  for  a  reconveyance  (m),  on  payment  of  principal, 
interest,  and  costs  of  suit:  but  as  against  a  mortgagee 
who  has  obtained  possession,  such  a  bill  prays  that  an 
accoimt  may  be  taken  of  all  the  rents  and  profits  on  the 
one  hand,  and  of  the  principal,  interest,  and  costs  on  the 
other;  and  that,  on  payment  of  what  may  appear  due  on 
such  account,  a  reconveyance  may  be  made,  and  the  pos- 
session of  the  premises  restored  (it).     [On  the  other  hand, 


(/)  See  Doe  d.  Palmer  o.  Eyre, 
17  Q.  B.  366. 

(«)  In  certaio  cases  of  accidental 
or  formal  difficulty  in  obtaining  a 
reconveyance,  (as  where  thfe  mort- 
gagee has  died  intestate  and  without 
an  heir,)  the  Court  of  Chancery  is 
empowered  to  make  an  order  having 
the  effect  of  a  reconveyance.  See 
13  &  14  Vict.  c.  60,  for  consolidating 
and  amending  the  laws  relating  to 
the  conveyance  and  transfer  of  real 
and  personal  property,  vested  in 
mortgagees  and  trustees. 

(n)  It  may  be  here  incidentally 


observed  that,  during  the  continuance 
of  the  equity  of  redemption,  the  Court 
of  Chancery  regards  the  mortgagitr 
as  the  owner  of  the  same  estate  as  he 
had  in  the  lands  before  the  mort- 
gage, subject  only  to  the  debt  thereby 
created :  and  one  consequence  of  this 
doctrine  is,  that,  on  the  death  of 
the  mortgagor,  the  mortgaged  estate 
comes  to  the  devisee  or  heir  encum- 
bered with  this  debt.  By  17  &  18 
Vict  c.  113,  the  estate  so  encum- 
bered and  devised  or  descending  is, 
in  the  absence  of  an  expressed  in- 
tention to  the  contrary  on  the  part 
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[the  mortgagee  may^  where  his  debt  remains  unpaid]  for 
more  than  a  reasonable  time  after  the  time  agreed  on,  file 
a  "  bill  of  foreclosure"  in  the  Court  of  Chancery,  calling 
upon  the  mortgagor  [to  redeem  his  estate  presently,  or  in 
de&ult  thereof  to  be  for  ever  foreclosed  from  redeeming 
the  same;  that  is,  to  lose  his  equity  of  redemption  with- 
out possibility  of  recall  (o).  And  also,  in  some  cases  of 
fraudulent  mortgage8(p),]  such  as  twice  mortgaging  the 
same  lands  without  giving  notice  of  the  mortgage  already 
effected (7),  [the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatsoever.]  The  mortgagee  may  also  bring 
the  estate  to  sale  in  satis&ction  of  his  debt,  (paying  over 
the  surplus  proceeds,  if  any,  to  the  mortgagor,)  even 
without  resorting  to  the  authority  of  a  court  of  equity, 
provided  the  security  be  taken  (as  is  now  the  usual  practice) 
in  such  form  as  to  authorize  that  course  of  proceeding; 
and  even  if  no  power  of  sale  be  conferred  by  the  terms  of 
the  instrument,  he  may  still  bring  the  estate  to  sale  in 
such  manner  as  is  provided  by  the  recent  act  of  23  &  24 
Vict,  c  145  (r). 

It  is  further  to  be  observed,  that  where  no  suit  is  pend- 
ing in  any  court  of  equity,  either  for  redemption  on  the  one 
hand  or  foreclosure  on  the  other,  but  the  mortgagee  at- 
tempts to  obtain   possession  by  bringing  an   action  of 


of  the  mortgagor,  charged  with  such 
debt  Before  this  Act,  in  the  ab- 
sence of  an  expressed  intention,  the 
personal  estate  of  the  deceased  mort- 
gagor was  primarily  liable. 

(0)  As  to  the  power  of  the  Court 
of  Chancery  to  direct,  in  such  suit,  a 
MtUe  qfthe  property  instead  of  a  fore- 
closure, see  15  &  16  Vict.  c.  86,  s.  48. 

{p)  See  sut.  4  &  5  W.&  M.  c.  16. 

{q)  In  cases  where  the  land  is 
mortgaged  to  several  persons,  each 
ignorant  of  the  other  incumbrances, 
the  maxim  qui  prior  e$t  tempore, 
potior  eet  Jure,  prevaiU,  as  the  general 
rule.    (See  Jones  v.  Jones,  8  Sim. 


633  ;  Wilmot  v.  Pike,  5  Hare,  14.) 
Rut  preference  is  given,  to  a  certain 
extent,  to  the  mortgagee  in  posses- 
sion of  the  legal  estate  ;  (Goddard  v. 
Complin,  1  Cha.  Ca.  119.) 

(r)  By  this  Act  a  mortgagee  has 
now  several  powers  as  incident  to 
his  estate,  though  not  in  form  con- 
ferred by  the  deed.  These  relate  to 
the  selling,  ice,  the  insuring  against 
fire,  and  the  appointment  of  a  re- 
eeiver,  who  shall  receive  the  rents 
and  profits  as  agent  of  the  person 
entitled  to  the  property,  subject  to 
the  charge.     Sects.  11 — 24. 
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ejecfanent  in  one  of  the  courts  of  the  common  law,  mich 
court  is  investedy  hj  statutet  with  the  power  of  exer- 
cising a  species  of  equitable  interference;  for  if  the  mort- 
gagor still  possesses  the  equitable  right  of  redemption, 
he  is  enabled  bj  7  Geo.  II.  c.  20,  and  15  &  16  Vict  c.  76, 
8.  219,  to  apply  to  the  common  law  court  for  relief;  and 
that  court  will  accordinglj  compel  the  mortgagee  to  stay 
his  proceedings,  and  to  execute  a  reconveyance,  upon  pay- 
ment of  principal,  intexest  and  costs,  to  be  computed  by  its 
officer(«). 

The  state  of  the  law,  as  above  explained,  with  respect 
to  mortgages,  affords  the  reader  an  example  of  the  dis- 
tinction referred  to  in  a  former  place  between  legal  and 
eqnitahk  estate  (0-  ^^  the  courts  of  common  law,  the 
ownership  of  the  land,  as  we  have  seen,  is  considered  as 
absolutely  vested,  upon  the  non-payment  of  the  money 
advanced,  in  the  mortgagee.  The  courts  of  equity,  on  the 
other  hand,  hold  the  mortgagor  to  be  the  true  owner  until 
a  foreclosure  takes  place  (tf).  There  exists  therefore,  in 
respect  of  the  same  subject-matter,  a  legal  and  an  equitable 
estate ;  the  former  being  vested  in  the  mortgagee,  the  latter 
in  the  mortgagor. 

IV.  [A  fourth  species  of  estates,  defeasible  on  condition,, 
are  those  held  hj  statute  merchant  and  statute  staple  (y); 
which  are  very  nearly  related  to  the  vivum  vadium  before 
mentioned,  or  estate  held  till  the  profits  thereof  shall 
discharge  a  debt  liquidated  or  ascertained.  For  both 
the  statute  merchant  and  statute  staple  are  securities  for 

(«)  See  Goodtide  v.  Pope,  7  T.  R.  203, 2nd  ed. 

185;  Doe  D.  Roe,  4  Taunt.  887;  («)  Cashbornv.Scarfe,7  Via.  Ab. 

Doe  0.  Steele,  1  Dowl.  359 ;  Kurd  156  ;  2  Eq.  Ca.  Ab.  728,  S.  C.  and 

o.  Clifton,  4  Ad.  &  El.  814 ;  Sutton  aee  Amherat  o.  Dawling,  2  Vera.  401. 

V.  RawUngs,  3  Exch.  407  ;  Fiibee  v.  (v)  As  to  these  esutes,  see  2  Inst. 

Hopkins,  6  Dow.  &  L.  264 ;  Doe  v,  322 ;  2  Saund.  by  Wms.  69  c,  n.  (3) ; 

Louch,  ibid.  270 ;  Corder  v.  Morgan,  Reeves's  Hisu  Eng.  Law,  vol  ii.  pp. 

18  Yes.  344.  161,  393. 

(0  Vide  sup.  p.  235  ;  1  Sand.  Us. 
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[money;  the  one  entered  into  before  the  chief  magielzate 
of  some  trading  town^  pursuant  to  the  statute  13  Edw.  I. 
De  mercataribuSf  and  thence  caUed  a  statute  merchant:  the 
other  pursuant  to  the  statute  27  Edw.  III.  c.  9,  before  the 
mayor  of  the  **  staple  ;"  that  is  to  say,  the  grand  mart  for 
the  principal  commodities  or  manu&ctures  of  the  kingdom, 
formerly  held  by  act  of  pariiament  in  certain  trading 
towns ;  from  whence  this  security  is  called  a  statute  staple. 
They  are  both  securities  for  debts  acknowledged  to  be 
due;  and  originally  permitted  only  among  traders,  for  the 
benefit  of  commerce ;  whereby  not  <mly  the  body  of  the 
debtor  may  be  imprisoned,  and  his  goods  seized  in  satis- 
faction of  the  debt,  but  also  his  lands  may  be  deUvered  to 
the  creditor,  till  out  of  the  rents  and  profits  of  them  the 
debt  may  be  satisfied;  and,  during  such  time  as  the  cre- 
ditor so  holds  the  lands,  he  is  tenant  by  statute  mer- 
chant or  statute  staple.  There  is  also  a  similar  security, 
the  recognizance  in  the  nature  of  a  statute  staple,  acknow- 
ledged before  either  of  the  chief  justices,  or  (out  of  term) 
before  their  substitutes,  the  mayor  of  the  staple  at  WesU 
minster  and  the  recorder  of  London ;  whereby  the  benefit 
of  this  mercantile  transaction  is  extended  to  all  the  king's 
subjects  in  general,  by  virtue  of  the  statute  23  Hen.  VIII. 
c.  6,  (amended  by  8  Geo.  I.  c.  25,)  which  direct  such  re- 
cognizances to  be  enrolled  and  certified  into  chancery. 
But  these,  by  the  statute  of  firauds,  29  Car.  II.  c.  3,  are 
only  binding  upon  the  lands  in  the  hands  of  bond  Jide  pur- 
chasers, from  the  day  of  their  enrolment,  which  is  ordered 
to  be  marked  on  the  record.] 

All  these  securities,  however,  by  statute  staple,  statute 
merchant,  and  recognizances  in  the  nature  of  a  statute 
staple,  are  now  fallen  into  disuse  (or);  having  been  long 

(x)  It  has    been  remarked  (see  to  incur,  in  certain  cases,  the  same 

Bart.  Compend.  298)  that  the  law  liability  (U  (^  they  were  bound  in  a 

relatire  to  statute  staple  is  still  so  statute  staple.    As  to  the  statutes 

far  of  practical  importance,  that  by  just  cited,  see  also  Regina  «.  Ellis, 

83  Hen.  S,  c.  39,  and  13  Eliz.  c.  4,  4  Exch.  662. 
persons  indebted  to  the  crown  are 


316  BK.  II.  OF  RIGHTS  OP  PROPERTY. — PT.  I.  THINGS  REAL. 

ago  superseded  by  other  more  convenient  and  efficacious 
remedies,  devised  by  the  law  in  modem  times  for  the 
benefit  of  creditors,  especially  by  the  statutes  relative  to 
bankrupts  (y). 

V.  [Another  similar  conditional  estate  created  by  opera- 
tion of  law,  for  security  and  satis&ction  of  debts,  is  called, 
an  estate  of  eleffit.  What  an  elegit  is,  and  why  so  called, 
will  be  ftdly  explained  in  a  subsequent  part  of  this  work  (z). 
At  present  it  may  be  sufficient  to  mention  that  it  is  the 
name  of  a  writ,  founded  on  the  statute  of  Westminster 
the  second  (a),]  by  which,  after  a  plaintiff  or  defendant 
has  obtained  judgment  in  an  action,  the  sheriff  gives  him 
possession  of  the  lands  and  tenements  of  the  opposite 
party,  to  be  occupied  and  enjoyed  until  the  money  due  on 
such  judgment  is  fiilly  paid;  [and  during  the  time  he  so 
holds  them,  he  is  called  tenant  by  elegit  It  is  easy  to 
observe  that  this  is  also  a  mere  conditional  estate,  defea- 
sible as  soon  as  the  judgment  debt  is  levied(ft).]  And  by 
this  writ,  at  one  period,  only  one  half  of  the  lands  and  tene- 
ments of  the  judgment  debtor  could  be  seized  in  execution. 
For  as  the  general  right  which  a  man  possessed  of  aliening 
his  lands  by  his  own  act  did  not  (as  is  commonly  sup- 
posed) extend,  at  the  time  of  the  passing  of  the  statute  of 
Westminster  the  second,  to  the  whole  of  his  lands  (c),  that 
statute  permitted  them  to  be  only  partially  affected  by  the 
process  of  law  for  his  ordinary  debts ;  though  on  the  other 
hand,  by  the  statute  De  mercatoribus^  passed  in  the  same 
year(d),  the  whole  of  a  man's  lands  were  liable  to  be 


(y)  As  to  the  law  of  bankruptcy, 
▼ide  post,  bk.  ii.  pt.  ii.  c.  vi. 

(s)  Vide  post,  bk.  v.  c.  x. 

(a)  18  Edw.  1,  c  18.  See  2  Saund. 
by  Wms.  68  a,  n.  (I ) ;  Reeves's  Hist 
£ng.  Law,  vol.  ii.  p.  187. 

(6)  Dighton  v.  Greenvil,  2  Vent 
327 ;  Price  v,  Vamey,  8  Barn.  & 
Cress.  733. 


ie)  Wright's  Ten.  154  ;  Black- 
stone  says,  that  **  before  the  statute 
**  of  Qma  emptorett  18  Edw.  1,  c.  1, 
**  it  is  generally  thought  that  the 
*'  proprietor  of  lands  was  enabled  to 
**  alienate  no  more  than  a  moiety  of 
"  them."— 2  Bl.  Com.  p.  161. 

{d)  18  Edw.  1. 
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pledged  in  a  statute  merchant^  for  a  debt  contracted  in 
trade.  So  much  more  readily  did  the  feudal  restraint  on 
alienation  yield  to  considerations  of  a  commercial  kind, 
than  to  any  others.  And  such  continued  to  be  the  state 
of  the  law  as  to  the  writ  of  elegit^  until  the  modem  statute 
1  &  2  Vict.  c.  110  J  which  for  the  first  time  enabled  the 
judgment  creditor  to  seize  by  that  writ  the  whole  of  the 
judgment  debtor's  lands  and  tenements (e). 

We  shall  conclude  our  notice  of  the  tenants  by  statute 
merchant^  statute  staple,  and  elegit,  with  this  remark,  that 
though  they  are  said  to  hold  ut  liberum  tenementum  until 
their  debts  are  paid,  yet  are  their  estates  no  fi*eeholds,  but 
chattels,  and  pass  to  the  personal  representative{f) :  [which 
is  probably  owing  to  this :  that,  being  a  security  and  remedy 
provided  for  personal  debts  due  to  the  deceased,  to  which 
debts  the  executor  is  entitled,  the  law  has  therefore  thus 
directed  their  succession;  as  judging  it  reasonable,  &om  a 
principle  of  natural  equity,  that  the  security  and  remedy 
should  be  vested  in  those  to  whom  the  debts,  if  recovered, 
would  belong.  For,  upon  the  same  principle,  if  lands  be 
devised  to  a  man's  executor,  until  out  of  their  profits  the 
debts  due  firom  the  testator  be  discharged;  this  interest 
in  the  lands  shall  be  a  chattel  interest,  and  on  the  death 
of  such  executor  shall  go  to  his  executors  (^) :  because,  they, 
being  liable  to  pay  the  original  testator's  debts,  so  &r  as 
his  assets  will  extend,  are  in  reason  entitled  to  possess 
that  fund  out  of  which  he  has  directed  them  to  be  paid.] 

(«)  1  &  2  Vict  c  110,  8.  II.    The  whom  such  money  is  payable  are,  as 

same  statute  (s.  18)  provides  that  all  judgement  creditors,  entitled  to  be- 

decrees  and  orders  in  equity  and  rules  come  tenant*  by  elegit.    See  further 

of  courts  of  law  and  orders  in  lunacy,  as  to  an  elegit,  post,  bk.  v.  c.  x. 

whereby  any  money  shall  be  payable  (/)  Co.  Litt  42  a,  43  b ;  2  Inst, 

to  any  person,  shall  have  the  effect  822. 

of  JudgmtntM  in  the  superior  courts  (g)  Co.  Litt.  42  a. 
of  common  law ;  and  the  persons  to 


\ 
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CHAPTER  VII. 

OP   B8TATES   IN    POSSESSION,    REVERSION,   AND 

REMAINDER. 


[Hitherto  we  have  considered  estates  solely  with  regard 
to  their  duration,  or  the  quantity  of  interest  which  the 
owners  have  therein.  We  are  now  to  consider  them  in 
another  view:  with  regard  to  the  time  of  their  e70oyment{a).^ 
When  contemplated  in  this  light,  they  are  either  m  posses- 
sion or  expectancy.  Where  a  man  is  entitled  immediately 
to  the  possession  of  land,  by  virtue  of  any  of  the  estates 
or  interests  which  we  have  been  considering,  his  estate  is 
said  to  be  in  possession  (i);  when  entitled  to  it,  not  im- 
mediately, but  in  futuro,  his  estate  is  said  to  be  in  ex- 
pectancy. Of  expectancies,  again,  there  are  at  the  common 
law  two  sorts:  one  called  a  reversion;  the  other  a  re- 
mainder, 

I.  Of  estates  in  possession  not  much  remains  to  be 
observed.  All  the  estates  hitherto  mentioned  were  sup- 
posed to  be  of  this  kind;  for  in  la3ang  down  general  rules 
we  usually  apply  them  to  such  estates  as  these.  But  it  is 
material  further  to  remark  of  them,  that  a  man  may  have 
an  estate  in  possession  in  land,  and  may  nevertheless  not 
be  in  actual  possession  of  the  land ;  for  the  tenant  may  be 

(a)  Vide  sup.  p.  235.  **  circumstance    or     contingency." 

(b)  Blackstone  (vol.  2,  p.  163)  So  it  ia  said  in  2  Cruise,  Dig.  258» 
defines  estates  in  possession  as  that  **  estates  in  possession  are  those 
**  those  whereby  a  present  interest  "  where  the  tenant  is  entitled  to  the 
'*  passes  to  and  resides  in  the  tenant,  "  actual  pernancy  of  the  profits." 

'*  not  depending  on  any  subsequent 
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di98eUed{c\  that  is,  put  out  of  the  actual  seisin,  supposing 
his  estate  to  be  freehold ;  or  may  be  wrongfully  deprived 
or  ousted  of  the  actual  possession  (whatever  may  be  the 
nature  of  his  estate),  in  some  one  of  the  various  ways  which 
will  hereafter  be  described  when  we  treat  of  the  modes  of 
civil  injury  (<2);  but  wiU  still  retain  an  estate  in  possession, 
according  to  the  sense  in  which  that  term  is  above  used* 
In  such  a  case  the  true  owner  is  also  said  to  have  the  right 
of  possession  {ey^  as  opposed  to  the  mere  naked  possession 
of  the  wrongdoer :  and  this  right  of  possession  involves 
also  the  right  of  entry  {f),  that  is,  the  right  of  peaceably 
entering  upon  and  taking  possession  of  the  land  withheld ; 
while,  on  the  other  hand,  the  naked  possession  of  the 
wrongdoer  is  capable — by  length  of  time  and  the  neglect 
of  the  true  owner  to  assert  his  right--of  ripening,  after 
a  certain  period  (fixed,  in  general,  at  twenty  years),  into  a 
lawful  and  indefeasible  estate.  Without  pausing,  however, 
upon  these  subjects,  the  further  development  of  which 
belongs  to  a  later  portion  of  our  work,  we  shall  now  pro- 
ceed to  examine  the  doctrine  of  estates  in  expectancy. 


II.  An  estate,  then,  in  reversion(g)j  to  the  nature  of 
which  we  have  ab*eady  had  occasion  in  some  measure  to 
refer,  is  where  any  estate  is  derived,  by  grant  or  otherwise, 
out  of  a  larger  one,  leaving  in  the  original  owner  an  ulterior 
estate  immediately  expectant  on  that  which  is  so  derived; 
the  latter  interest  is  called  the  particular  estate  (as  being 


(e)  As  to  disseisin,  see  Co.  Litt. 
181  a ;  Taylor  v.  Horde,  1  Burr.  60 ; 
Williams  v.  Thomas,  12  East,  141 ; 
Doe  V.  Perkins,  8  Man.  8c  Sel.  275. 

(d)  Vide  poet,  bk.  ▼.  c.  Vfii. 

(f )  2  Bl.  Com.  196 ;  8  Bl.  Com. 
177  ;  Gilb.  Ten.  21. 

(/}  The  right  of  entry  also  in- 
toWes  that  of  proceeding  against  the 
wrongdoer  hy  efeetment,  which  is  the 
form  of  action  for  recovering  land 
wronginlly  withheld.    The  antient 


forms  of  proceeding  called  reai  ac- 
tions, by  which  land  might  also  for- 
merly be  recovered,  are  now,  with 
some  very  few  ezceptians,  abolished 
by  8  &  4  Will.  4,  c  27,  s.  Z6  (vide 
post,  bk.  V.  c.  VIII.) 

(g)  Lord  Coke  treats  of  remain- 
ders before  reversions,  and  is  fol- 
lowed in  this  by  Blackstone.  But 
the  order  chosen  in  the  text  would 
seem  to  be  the  more  natural  and  con- 
venient. 
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only  a  small  part  or  particula  of  the  original  one),  and 
the  ulterior  interest,  the  reversion  {h).  Thus,  upon  the 
creation  by  the  owner  of  the  fee,  of  any  estate  in  tail, 
for  life,  or  for  years,  the  residue  of  the  fee  undisposed  of 
is  described  as  the  reversion  expectant  upon  the  parti- 
cular estate  in  tail,  for  life,  or  years,  so  created.  As  soon 
as  the  particular  estate  is  thus  carved  out  of  the  original 
one  (no  further  disposition  being  made),  the  expectant 
interest  or  reversion  is  vested  in  him  who  was  before  the 
owner  of  the  whole,  ipso  facto  and  without  any  special  re- 
servation for  the  purpose  (i).  For  where  a  smaller  estate 
is  merely  taken  out  of  a  larger,  the  residue  remains,  as  of 
course,  in  the  original  proprietor.  This  reversion  is  an 
actual  interest  or  estate(A) ;  but  it  is  an  estate  in  expectancy 
only,  and  not  in  possession,  because  the  reversioner  has  no 
right  to  the  possession  until  the  particular  estate  is  de- 
termined. 

The  tenant  of  a  particular  estate  in  tail,  for  life,  or  years, 
holds,  as  we  have  elsewhere  shown  (Z),  of  the  reversioner, 
by  fealty  and  by  such  services  as  are  reserved  between 
them.  Hence  the  usual  incidents  to  reversions  are  said  to 
be  fealty  and  rent  (m) ;  rent  being  the  usual  descrintion  of 


(A)  Lord  Coke  says,  "  A  reversion 
"  is  where  the  residue  of  the  estate 
"  always  doth  continue  in  him  that 
"  made  the  particular  estate,  or 
**  where  the  particular  estate  is  de- 
'*  rived  out  of  his  estate,  as  in  the 
'*  case  tenant  in  fee  simple  maketh 
"  gift  in  tail,  &c.  If  a  man  extend 
"  lands  by  force  of  a  statute  mer- 
"  chant,  staple,  recognizance,  or 
"  elegit,  he  leaveth  a  reversion  in 
**  the  conusor/*  (Co.  Litt.  22  b.)  He 
elsewhere  speaks  of  a  reversion  as  a 
returning  of  the  land  to  the  grantor 
or  his  heirs  after  the  grant  is  over 
(Co.  Litt.  142  b) ;  but  this  is  a 
wider  sense  of  the  term  than  is 
usually  attached  to  it,  and  would 


« 


(I 


include  a  pouibility  of  reverter^  (vide 
sup.  p.  248),  and  an  etcheat,  (vide 
sup.  pp.  183,  204,  214.)  A  rever- 
sion is  defined  by  Blackstone  (-vol. 
2,  p.  175)  as  *'  the  residue  of  an 
estate  left  in  the  grantor,  to  com- 
mence in  possession  after  th^^de^ 
**  termination  of  some  particular 
*'  estate  granted  out  by  him." 
(i)  Litt.  8.  19. 

{k)  Wiscot's  case,  2  Rep.  61  ; 
see  Doe  v.  Gatacre,  5  Bing.  N.  C. 
619. 
(/)  Vide  sup.  252,  262,  802. 
(in)  *'  An  incident,"  says  Lord 
Coke,  *'  is  a  thing  appertaining  to  or 
**  following  another,  as  more  worthy 
"  or  principal.** — Co.  Litt  151  a. 
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serrioe.  [When  no  rent  is  rejBerved  on  the  particular  estate, 
fealty  however  results  of  course  as  an  incident  quite  inse- 
parable:] and  in  the  case  [where  rent  is  reserved^  it  is 
also  incident,  though  not  inseparably  so,  to  the  reversion. 
The  rent  may  be  grranted  away,  reserving  the  reversion; 
and  the  reversion  may  be  granted  away,  reserving  the  rent 
by  special  words;  but  by  a  general  grant  of  the  reversion, 
the  rent  will  pass  with  it  as  incident  thereunto,  though  by 
the  grant  of  the  rent  generally,  the  reversion  will  not  pass. 
The  incident  passes  by  the  grant  of  the  principal,  but  not 
i  convereo  ;  for  the  maxim  of  law  is  acceeeorium  non  dudt 
sed  sequitur  suum  principale(n).^ 

Where  a  freehold  reversion  (that  is,  a  reversion  in  fee,  in 
tail,  or  for  life)  is  expectant  on  a  particular  estate  of  free- 
hold, the  reversioner  is  said  to  be  ^*  seised  of  the  reversion 
as  of  foe,"  or  if  his  estate  be  for  life,  **  as  of  freehold*'  only ; 
and  not  to  be  *' seised  of  the  land  in  his  demesne  as  of  fee" 
(or  *' freehold"),  as  in  the  case  of  an  estate  in  possession. 
But  if  a  freehold  reversion  be  expectant  on  a  particular 
estate  for  years,  it  is  in  that  case  correct  to  describe  the  re- 
versioner as  '^seised  of  the  land  in  his  demesne  as  of  fee;" 
for  his  estate  is  considered  (owing  to  the  smaU  regard  once 
paid  to  chattel  interests)  as  amounting  for  many  pinrposes  to 
a  freehold  estate  in  possession,  and  the  possession  of  the 
termor  constitutes  the  seisin  of  the  freeholder  (o).  Of  a 
reversion  expectant  on  a  particular  estate  of  freehold,  no 
dower  or  curtesy  can  be  claimed ;  but  it  is  otherwise  of  a 
reversion  expectant  on  a  term  of  years  (p). 

By  the  principles  of  the  common  law,  if  the  tenant  of  the 
particular  estate  for  life  or  years  made  a  conveyance  by 
feofiment,  for  an  estate  not  warranted  by  the  nature  of 
his  own  interest ;  as  where  tenant  for  life  made  a  feoffinent 

(ii)  Co.  Litt.  151  b,  152  a.  Finch,  4  B.  8r  Adol.  305. 

(o)  Wrotesley  v.  Adama,  Plowd.  (p)  Co.   Litt.  29  b,  S2  a;  2  Bl. 

191;  Butler,  Co.  Litt  380  b,n.(l);  Com.  127;  Stoughton  e.  Leigb,  t 

Co.  Litt.  17  a ;'  16  Eaat,  350  s  Doe  v.  Taunt.  410. 

VOL.  I.  Y 
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in  fee,  or  tenant  for  years  a  feoffinent  even  for  life;  it  de- 
stroyed the  particular  estate,  by  conyerting  it  into  a  new 
and  wrongfiil  one,  and  by  consequence  it  displaced  or  dir 
vetted  the  reyersion  in  expectancy  thereon.  But  on  the 
other  hand,  it  also  operated  as  a  forfeiture  to  the  person  in 
reyersion,  and  gaye  him  an  immediate  right  to  enter  and 
take  possession,  in  defeasance  of  the  wrongful  estate  so 
created  (9).  The  law,  howeyer,  on  these  points  is  now  to 
be  understood  as  subject  to  the  effect  of  the  late  statute, 
8  &  9  Vict  c.  106,  by  which  it  is  proyided  (sect.  4)  that 
"  a  feoflSnent  made  after  1st  October,  1845,  shall  not  haye 
<<  any  tortious  operation  (r).** 

Another  doctrine,  connected  with  the  law  of  estates  in 
reyersion,  is  that  of  "  merger."  It  is  a  general  principle  of 
law,  that  where  [a  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without  any  intermediate 
estate  (tf),  the  less  is  immediately  annihilated,  or,  in  the  law 
phrase,  is  said  to  be  merged,  that  ia,  sunk  or  drowned  in 
the  greater.     Thus,  if  there  be  a  tenant  for  years,  and  the 


(q)  Litt  t.  415 ;  Co.  Litt  251  a, 
b|  ChudJeigh*!  case,  1  Rep.  185  b ; 
Archer*!  case,  ibid.  66  b ;  2  Bl.  Com. 
15S|  274;  Doee.  Howell,  10  Bam. 
&  Creas.  191.  The  tame  effects  also 
in  general  followed,  where  the  parti- 
cular tenant  for  life  made  a  wrongful 
alienation  by  way  of  /ne  or  recovery 
(conveyances  now  abolished  by  S  &  4 
Will.  4,  c.  74).  See  Co.  Litt.  ZS6  a, 
251  b ;  Doe  o.  Gatacre,  5  Bing.  N.  C. 
609. 

(r)  We  may  take  the  opportunity 
here  of  noticing  the  previous  act, 
<*  To  simplify  the  Transfer  of  Pro- 
perty," (7  &  8  Vict  c.  76,)  which, 
though  repealed  by  the  8  &  9  Vict. 
c.  106,  was  nevertheless  in  force,  as 
to  the  greater  part  of  its  provisions, 
from  the  81  St  December,  1844,  to 
the  1st  October,  1845,  and  conse- 


quently still  affects  the  title  to  land 
during  that  period.  It  contained 
enactments  on  the  following  sub- 
jects : — 1.  The  conveyance  of  free* 
hold  land  without  livery  of  seuin, 
enrolment,  or  prior  lease ;  2.  The 
partition,  exchange,  or  assignment 
of  freeholds  or  leaseholds;  8.  Leases 
and  surrenders  in  writing ;  4.  The 
conveyance  of  contingent  and  other 
fiiture  interests  I  5.  Implied  war- 
ranties in  deeds;  6.  Conveyances 
operating  by  wrong  ;  7.  Contingent 
remainders:  8.  The  conveyance  of 
the  legal  estate  of  mortgaged  pro- 
perty ;  9.  The  receipts  of  trustees ; 
10.  The  indenting  of  deeds;  11.  The 
non-merger  of  the  remedies  on  cove- 
nants, in  the  reversion. 

(«)  Duncomb  e.  Duncomb,  8  Lev. 
487. 
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[reversion  in  fee  simple  descends  to  or  is  purchased  hj  him, 
the  term  of  years  is  merged  in  the  inheritance^  and  shall 
never  exist  any  more(^).  But  they  must  come  to  one  and 
the  same  person^  in  one  and  the  same  right;  else  if  the  firee- 
hold  be  in  his  own  rights  and  he  has  a  term  in  right  of 
another  (en  autre  droit),  there  is  no  merger  (te).  Therefore^ 
if  tenant  for  years  dies,  and  makes  him  who  hath  the  rever- 
sion in  fee  his  executor,  whereby  the  term  of  years  vests 
also  in  him,  the  term  shall  not  merge;  for  he  hath  the  fee 
in  his  own  right,  and  the  term  of  years  in  the  right  of  the 
testator,  subject  to  his  debts  and  legacies.  So  also,  if  he 
who  hath  the  reversion  in  fee  marries  the  tenant  for  years, 
there  is  no  merger;  for  he  hath  the  inheritance  in  his  own 
right,  the  lease  in  the  right  of  his  wife(v).  An  estate  tail  is 
an  exception]  to  the  law  of  merger ;  [for  a  man  may  have,  in 
his  own  right,  both  an  estate  tail  and  a  reversion  in  fee ; 
and  the  estate  tail,  though  a  less  estate,  shall  not  merge  in 
the  fee  (:r).  For  estates  tail  are  protected  and  preserved  fix>m 
merger  by  the  operation  and  construction,  though  not  by 
the  express  words,  of  the  statute  De  donis;  which  operation 
and  construction  have  probably  arisen  upon  this  consider- 
ation, that  in  the  common  cases  of  merger  of  estates  for  life 
or  years,  by  uniting  with  the  inheritance,  the  particular 
tenant  hath  the  sole  interest  in  them,  and  hath  fall  power 


(<)  By  8  &:  9  Vict.  c.  106,  s.  9, 
when  the  reversion  expectant  on  a 
lease  (made  either  before  or  after  the 
passing  of  that  Act,  of  any  tenements 
or  hereditaments,  of  any  tenure) 
shall,  after  the  1st  October,  1845,  be 
surrendered  or  merge,  "the  estate 
"  which  shall  for  the  time  being  con- 
'*  fer,  as  against  the  tenant  under  the 
**  same  lease,  the  next  vested  right 
'*  to  the  same  tenements  or  heredi- 
**  taments,  shall,*-to  the  extent  and 
"  for  the  purpose  of  preserving  such 
''  incidents  to»  and  obligations  on, 


'*  the  same  reversion,  as,  but  for  the 
*'  surrender  or  merger  thereof,  would 
"  have  subsisted, — be  deemed  the 
'*  reversion  expectant  on  the  same 
« lease." 

(«)  See  Jones  v.  Davies,  5  H.  & 
N.  766. 

(«)  Bracebridge  v.  Cook,  Plowd. 
418;  Piatt  o.  Sleap,  Cro.  Jac.  275; 
Co.  Litt  888  b.  For  cases  in  which 
a  merger  will  be  prevented,  see  also 
Feame*sCont.  Rem.  841,  9th  edit. 

(x)  Wiscot's  case,  2  Rep.  61  a ; 
Lord  Stafford's  case,  8  Rep.  74  b. 
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[at  anj  time  to  defeat^  destroy,  or  gurrender  them  to  him 
that  hath  the  xeyergion;  therefore,  when  such  an  estate 
unites  with  the  reversion  in  fee,  the  law  considers  it  in  the 
light  of  a  virtual  surrender  of  the  inferior  estate  (y).  But 
in  an  estate  tail  the  case  is  otherwise;  the  tenant  for  a  long 
time  had  no  power  at  all  over  it  so  as  to  bar  or  to  destroy 
it,  and  to  this  day  cannot  bar  or  destroy  it  except  in  a 
special  method:  it  would  therefore  have  been  stnmgely 
improvident  to  have  permitted  the  tenant  in  tail,  by  pur* 
chasing  the  reversion  in  fee,  to  merge  his  particular  estate 
and  defeat  the  ipheritance  of  his  issue;  and  hence  it  has 
become  a  maxim  that  a  tenancy  in  tail,  which  cannot  be 
sunendered,  cannot  be  merged  in  the  fee(2r).]  Merger,  it 
is  to  be  observed,  is  not  canfined  to  oases  where  one  of  the 
ooipciding  estates  is  greater  than  the  other  in  point  of  quan-- 
tity  of  iiUere$t;  iot  a  term  of  years  will  merge  in  the  im- 
mediate reversion,  though  that  be  a  chattel  interest  also ; 
and  even  where  the  term  of  years  in  reversion  is  of  shorter 
duration  than  the  term  on  which  it  is  expectant,  the  iperger 
will  equally  take  place  (a).  So  a  fee  simple  conditional 
will  mei^  in  the  popsibility  of  reverter  (ft). 

III.  An  estate  in  remainder  is  where  any  estate  is 
granted  out  of  a  larger  one,  an  ulterior  estate  immediately 
expectant  on  that  which  is  so  granted  being  at  the  same 
time  conveyed  away  by  the  original  owner.  The  first  estate 
so  granted  is  called  the  particular  estate,  and  the  ulterior 


(y)  Hughei  o.  Robotham,  Cro. 
Eliz.  802. 

(s)  Where  a  tenant  in  tail,  how- 
ever, acquired  a  base  fee,  and  had 
also  the  reYenion  immediately  ex- 
pectant upon  it,  the  base  fee  would 
formerly  merge  in  the  reversion. 
(Martin  o.  Strachan,  6  T.  R.  109,  n. ; 
see  the  First  ^eal  Prop.  Rep.  p.  28.) 
But  by  S  &  4  Will.  4,  c.  74,  s.  39,  i^ 
base  fee  within  the  meaning  of  that 
statute  will  now  be  enlarged,  under 


such  circumstances,  into  a  fee  simple 
absolute. 

(a)  See  Bac.  Abr.  Leases,  &c.  (S.) 
2  ;  8  Prest  Con  v.  182 ;  in  which  last 
work  will  be  found  a  very  elaborate 
discussion  of  the  whole  law  of  merger. 
See  also  Doe  v.  Walker,  6  Bam.  & 
Cress.  Ill,  where  the  subject  is  fully 
considered. 

(6)  Simpson  v.  Simpson,  4  Bipg. 
N.  C.  888. 
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one  the  remainder  (c).  [As  if  a  man  seised  in  fee  idftiple 
granteth  lands  to  A.  for  twenty  years,  and,  after  the  deter- 
mination of  the  said  term,  then  td  B.  alid  his  heirs  fot 
ever;  here  A.  is  tenant  for  jears,  remainder  to  B.  in  fee. 
In  the  first  place  an  estate  for  years  is  created  of  canred  ont 
of  the  fee,  and  gireh  to  A. ;  and  the  residne  or  remainder 
of  it  is  given  to  B.  But  both  these  interests  are  in  &ct 
only  one  estate ;  the  present  term  of  years  and  the  remainder 
afterwards,  when  added  together,  being  equal  only  to  one 
estate  in  fee(£f ).  They  are  indeed  different  |Mirf^,  but  they 
constitute  only  one  whole:  they  are  carred  out  of  one  and 
the  same  inheritance;  they  are  both  created  and  may  both 
subsist  together;  the  one  in  possession,  the  other  in  expect- 
ancy. So  if  land  be  granted  to  A.  for  twenty  yeain,  and, 
after  the  determination  of  the  said  term,  to  B.  for  life;  ahd 
aft«r  the  determination  of  B.'s  estate  for  life,  it  be  limited 
to  C.  and  his  heirs  for  ever:  this  makes  A.  tenant  for  years, 
with  remainder  to  B.  for  life,  remainder  over  to  C.  in  fee. 
Now  here  the  estate  of  inheritance  undergoes  a  division 
into  three  portions;  there  is  first  A.'s  estate  for  years  caived 
out  of  it;  and  afl^r  that  B.'s  estate  for  life;  and  then  the 
whole  that  remains,  is  limited  to  C.  and  his  heirs.  And 
here  also  the  first  estate,  and  both  the  remainders  for  life 
and  in  fee,  are  one  estate  only,  being  nothing  but  ports  <tt 
portions  of  one  entire  inheritance;  and  if  there  were  a 
hundred  remainders,  it  would  still  be  the  same  thing;  upon 
a  principle  grounded  in  mathematical  truth,  that  all  the 


(e)  Lord  Coke  defines  a  remainder 
aa  "  a  remnant  of  an  estate  in  lands 
"  or  tenements,  expectant  upon  a 
"  particular  estate  created  together 
*'  with  the  same  at  one  time ;"  (Co* 
Litt.  143  a;)  Blackstone, as  '*an  es- 
**  tate  limited  to  take  efiTect  and  be 
"  enjoyed  after  another  estate  is  de- 
'<  termined."  (2  Bl.  Com.  164.)  As 
to  the  definition  of  a  remainder,  see 
also  Feame,  by  Butler,  p.  S,  n.  (e), 
9^  ed.    For  the  information  of  the 


student,  it  may  be  as  weH  to  remark 
that  the  word  itself  is  not  a  term  of 
art ;  that  is,  the  use  of  it  is  not  at  all 
necessary,  nor  indeed  asmdly  em- 
ployed for  the  creation  of  the  estate. 
Bac.  Ab.  Remainder  (B.)  The  word, 
however,  is  used  in  pleading.  See 
the  precedents  in  fbrmedoA  in  f^ 
mainder.  East.  Ent.  869  b.  &c. 

{d)  Co.  Litt  143  a ;  Feame,  by 
Butler,  808,  9th  ed. 


326  BK.  n.  OF  BIGHTS  OF  FBOFEBTT. — FT.  I.  THINGS  BEAT 


*• 


[parts  are  equals  and  no  more  than  equal,  to  the  whole. 
And  hence  also  it  is  easy  to  collect,  that  no  remainder  can 
be  limited  after  the  grant  of  an  estate  in  fee  simple(6); 
because  a  fee  simple  is  the  highest  and  largest  estate  that  a 
subject  is  capable  of  enjo7ing(/):  and  he  that  is  tenant  in 
fee  hath  in  him  the  whole  of  the  estate :  a  remainder,  there- 
fore, which  is  only  a  portion  or  residuary  fcart  of  the  estate, 
cannot  be  reserred  after  the  whole  is  disposed  of  A  par- 
ticidar  estate,  with  all  the  remainders  expectant  thereon,  is 
only  one  fee  simple;  as  40/.  is  part  of  100/.,  and  60/.  is  the 
remainder  of  it;  wherefore,  after  a  fee  simple  once  Tested, 
there  can  no  more  be  a  remainder  limited  thereon,  than 
after  the  whole  100/.  is  appropriated  there  can  be  any 
residue  subsisting.]  But  until  the  whole  fee  simple  is 
granted  away,  any  quantity  of  interest  may  be  carved  out 
of  it,  expectant  on  the  determination  of  some  preceding 
interest.  Therefore,  a  remainder,  like  an  estate  in  pos- 
session, may  be  either  in  fee,  in  taU,  for  life,  or  years. 

From  what  has  been  premised,  it  appears  that  a  reversion 
and  a  remainder  are  both  estates  in  expectancy,  but  differ 
in  this  respect,  that  the  former  remains  in  the  grantor,  by 
act  or  construction  of  law,  as  part  of  his  former  estate,  but 
a  remainder  is  an  estate  newly  created  by  the  act  of  the 
grantor.  And  here  it  is  very  material  to  remark,  that  it 
is  only  by  way  of  remainder  that,  at  common  law, — ^that  is, 
independently  of  certain  conveyances  founded  on  statute 
law  to  be  hereafter  mentioned, — a  man  can  create  a  new 
freehold  estate  in  expectancy,  in  a  corporeal  hereditament. 
For  it  is  an  antient  rule,  which  lies  at  the  root  of  the 
learning  relative  to  remainders,  that  a  freehold  in  heredita- 
ments corporeal  cannot  be  created  to  commence  inJnturo{g) 
— that  is,  to  take  effect  in  possession  at  a  distant  period  of 
time — without  the  interposition  of  a  particular  estate  on 
which  it  shall  be  expectant.     Thus  if  A.,  seised  in  fee  of 

(«)  Colthint  «•  Bejushio,  Plowd.  (g)  Barwick's  case,  5  Bep.  94  b ; 

29;  Gardner  V.  Sheldon,  Vaugb.  269.      2  Bl.  Com.  165. 
{/)  Vide  mip.  p.  241. 
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lands,  oonvej  them  to  B.  to  hold  to  him  and  his  heirs  for 
ever,  after  the  end  of  three  years  next  ensuing ; — ^this  is, 
at  common  law,  a  void  oonyeyance.  This  is  because  no 
fireehold  can  in  general  be  created  at  common  law,  in  a 
corporeal  hereditament,  without  liyerj  of  seisin  (A);  a  cere- 
mony in  its  nature  incompatible  with  a  grant  of  the  firee- 
hold  injuturo,  inasmuch  as  it  imports  a  delivery  of  pos- 
session, and  consequently  supposes  that  a  right  to  the 
immediate  possession,  and  not  merely  a  future  estate,  is 
conyeyed  by  the  feoffor.  And  as  it  is  the  necessity  for 
liyery  of  seisin  which  constitutes  the  reason  of  the  rule,  so 
the  rule  itself  extends  not  to  mere  chattel  interests(»):  for 
these,  being  created,  as  we  haye  seen,  without  that  cere- 
mony, are  also  capable  of  conmiencing  in  fiUuro,  Thus, 
though  the  fee  cannot  be  created  at  common  law  to  hold 
as  from  next  Michaelmas,  yet  a  lease  for  seven  years  from 
next  Michaelmas  will  be  good. 

But  while  the  conveyance  by  livery  of  seisin  is  utterly 
incapable  of  being  applied  to  the  creation  of  a  freehold  in 
futtarOf  it  is  easily  adapted  to  that  of  a  freehold  in  re- 
mainder. For  the  method  in  this  case,  is  to  make  the 
livery  of  seisin  to  the  tenant  of  the  particular  estate  ; 


(h)  Vide  sup.  p.  286.  The  reason 
here  assigned  for  the  rule,  that  a 
freehold  cannot  commence  in  fitiuro, 
is  that  usually  given  in  the  books. 
See  Co.  Litt.  217  a;  Plowd.  166; 
Barwick's  case,  5  Rep.  94b  ;  2  Bl. 
Com.  165 ;  Bac  Ab.  Remainder  (C). 
And  perhaps  no  sufficient  authority 
can  be  shown  for  referring  it  to  any 
other  origin.  It  is  held,  however,  by 
some  writers  to  flow  from  the  general 
principle  of  the  common  law,  that 
the  freehold  is  not  to  be  placed 
(except  in  cases  of  strict  necessity) 
in  abeyance.  That  this  principle 
existed  there  can  be  no  doubt ;  and 
it    seems  clearly  to  have  applied 


both  to  the  immediate  freehold  and 
to  the  ultimate  fee.  (See  the  argu- 
ment of  Mr.  Justice  Blackstone  in 
the  case  of  Perrin  v.  Blake,  Harg. 
Law  Tracts.)  It  has  been  con- 
sidered by  some  as  in  part  founded 
on  feudal  reasons,  but  it  seems  to  be 
more  satisfactorily  accounted  for  by 
the  inconveniences  which  resulted 
from  such  suspension  of  the  fee  or 
freehold,  in  reference  to  the  system  of 
r9al  oe/ioM— the  remedies  antiently 
used  for  the  recovery  of  land.  As 
to  the  cases  where  the  freehold  or  fee 
May  be  in  abeyance,  vide  sup.  p. 
241,  n.(p) ;  post,  p.  883,  n.  (I), 
(t)  6  Rep.  94 ;  2  BU  Com.  165. 
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[which  is  effectual  aa  a  conveyance  also  to  the  remainder- 
masiy  since  his  estate  and  that  of  the  particular  tenant  are 
one  and  the  same  estate  in  law.  Thus  a  man  may  convey 
to  A.  in  tail,  remainder  to  B.  in  &e ;  and  the  same  liyeiy 
which  conveys  the  estate  tail  to  A.  will  also  pass  the  re<- 
mainder  expectant  thereon  to  B.  The  whole  estate  passes 
at  once  from  the  grantor  to  the  grantees,  and  the  remain- 
der-man is  seised  of  his  remainder,  at  the  same  time  that 
the  particular  tenant  is  seised  of  his  estate  tail  (A).]  And 
the  case  is  the  same  where  the  particular  estate  is  for  years 
only.  [As  where  one  leases  to  A.  for  three  years,  with 
remainder  to  B.  in  fee,  and  makes  livery  to  A.]  Here 
the  lively  indeed  is  not  necessary  for  the  lessee  himseli^ 
because  he  has  but  a  chattel ;  but  it  enures  to  the  benefit 
of  him  in  remainder,  and  the  freehold  is  immediately 
created  thereby  and  vested  in  B.  during  the  continuance 
of  A.'s  term  of  years  (/). 

With  respect  to  the  creation  of  a  remainder,  the  follow- 
ing rules  may  be  laid  down,  which,  though  they  amount 
to  no  more  than  an  exposition  of  the  different  properties 
expressed  in  the  very  definition  of  this  kind  of  estate,  may 
yet  set  s^rve  to  convey  to  the  mind  of  the  reader  a  more 
precise  idea  of  its  character:— 

1.  There  must  necessarily  he  some  particular  estate 
precedent  to  the  estate  in  remainder  (m).  The  necessity 
of  this  is  sufficiently  indicated  by  the  term  itself;  for  re^ 
mainder  is  a  relative  expression,  and  implies  that  some 
part  of  the  thing  is  previously  disposed  of.  And  [as  no 
remainder  can  be  created  without  such  a  precedent  paiv 
ticular  estate,  therefore  the  particular  estate  is  said  to 
support  the  remainder.  But  a  lease  at  will  is  not  held  to 
be  such  a  particular  estate  as  will  support  a  remainder 
over  (n).  For  an  estate  at  will  is  of  a  nature  so  slender 
and  precarious  that  it  is  not  to  be  looked  upon  as aportion 

(Ar)  Co.  Litt  148  a.  edit. 

(0  Ibid.  49  a,  49  b.  (»)  Lord  Stafford's  case,  8  Rep. 

(m)  Feame,  by  Butler,  890,  9ih       75  a. 
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[of  the  inheritanoe;  and  a  portion  must  first  be  taken  out 
of  it,  in  order  to  constitute  a  remainder.] 

2.  [A  second  rule  to  be  observed  is  tbis ;  that  the  rt* 
mennder  nwst  commence  or  pass  out  of  the  grantor,  at  the 
time  of  the  creation  of  the  particular  estate(o),']  As  where 
it  is  proposed  to  give  to  A*  an  estate  for  life,  with  remainder 
to  B.  in  fee :  here  B.'s  remainder  in  fee  must  pass  fix>m 
the  grantor,  at  the  same  time  with  A/s  life  estate  in  pos- 
session ;  for  if  the  estate  ulterior  to  that  for  life,  continues 
in  the  grantor,  it  is  a  reversion,  and  no  remainder;  and  B* 
can  take  onlj  by  subsequent  grant  of  this  reversion. 

3.  It  maj  also  be  laid  down,  as  a  third  rule  respecting 
the  creation  of  remainders,  that  they  must  be  Kmited  to 
take  effect  in  possession  immediaUly  upon  the  determine^' 
turn  of  the  particular  estate,  and  neither  later  nor  earlier  {p). 
Thus  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  here 
B.'s  remainder  is  to  take  e£fect  in  possession  immediately 
upon  A.'s  death;  or  if  A.  and  B.  be  tenants  for  their  joint 
lives,  remainder  to  the  survivor  in  fee,  here,  on  the  death 
of  either,  the  remainder  comes  into  possession  instantly; 
and  therefore  both  these  are  good  remainders.  But  if  the 
future  estate  is  to  take  effect  in  possession  at  any  period 
later  than  the  determination  of  the  first,  as  if  an  estate  be 
granted  to  A.  during  his  life,  and  upon  his  death  and  one 
day  after,  to  B.  and  his  heirs,  this  is  no  remainder  {q)* 
So  the  fiiture  estate  wiU  be  no  remainder  if  it  is  not  to 
await  the  proper  and  regular  determination  of  the  first, 
but  to  take  effect  in  defeasance  or  abridgment  of  it ;  as 
where  an  estate  is  limited  to  A.  for  life,  but  if  B.  pays 
him  a  certain  sum  of  money,  then  immediately  to  B.  and 
his  heirs  (r).     But  though  a  remainder  cannot  be  limited 


(o)  Plowd  25 ;  Litt.  8.  721  ;  Bac.  {q)  Colthint  v.  Bejusbin,  Plowd. 

Ab.  Remainder  (C).  25 ;  Fearae,  by  Butler,  807,  9tb  ed. 

(p)  1  Sand.  Us.  148,  2nd  edit.;  (r)  1  Sand.  Us.  148,  149;  Sugd. 

Cbudleigb's  case,  1  Rep.  185a;  Bo-  Gilb.  152,  n. ;   Fearne,  by  Butler, 

ra8ton*s  case,  8  Rep.  21  a ;  Co.  Litt.  261, 9ib  ed. 
298  a. 
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to  take  effect  in  po88e8sion5  until  the  particular  estate  re- 
gularly determines,  jet  eventuallj  it  may  do  so  before  that 
period.  Thus  if  the  particular  estate  determine  by  act  of 
law  (as  by  forfeiture)  before  its  natural  expiration,  the 
remainder  Hmited  upon  it  will  come  into  immediate  pos- 
session, and  is  not  required  to  wait  until  the  expiration  of 
the  period  originaDy  assigned. 

A  remainder,  when  created,  is  subject  to  many  of  the 
rules  already  laid  down  with  respect  to  reversions.  Thus^ 
in  the  case  of  a  fiieehold  remainder,  the  remainder-man  is 
seised  as  of  fee  (or  as  of  freehold),  but  not  *'in  his  de- 
mesne;" unless  the  particular  estate  be  a  term  of  years, 
when  seisin  in  demesne  may  be  properly  aUegei  So 
curtesy  or  dower  may  be  claimed  of  a  remainder  in  fee, 
if  expectant  on  an  estate  for  years,  but  not  if  expectant 
on  a  freehold.  Thus,  too,  the  wrongfrd  feoffinent  of 
the  tenant  for  life  or  years,  where  the  estate  immediately 
expectant  is  not  by  way  of  reversion  but  remainder,  had, 
at  common  law  (<),  the  effect  of  displacing  the  remainder, 
and  occasioning  a  forfeiture  to  the  remainder-man,  as  in 
the  other  case  to  the  reversioner.  Moreover  the  union  of 
an  estate  in  remainder  with  the  particular  estate  on  which 
it  is  expectant,  will  produce  a  merger  in  the  same  cases 
(in  general)  and  on  the  same  principles,  as  if  it  were  an 
estate  in  reversion  (tt). 

Hitherto  our  remarks  have  related  to  remainders  gene- 
rally considered ;  but  it  is  now  time  to  turn  our  attention 
to  the  distinction  which  exists  between  remainders,  as  being 
either  vested  or  contingent.  Vested  remainders  or  remain- 
ders executed  [are  where  the  estate  is  invariably  fixed  to 
remain  to  a  determinate  person  after  the  particular  estate 
is  spent.     As  if  A.  be  tenant  for  twenty  years,  remainder 

(t)  But  it  is  otherwise  since  the  (v)  As  to  the  merger  of  a  term  of 

passing  of  the  statute  8  fir  0  Vict.  c.  years  in  another  term  of  years,  where 

106  (a  4),  as  to  which,  yide  sup.  p.  the  second  is  in  remainder,  sec  Bac. 

822.  Leases,  &c.  (S)  2. 
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[to  B.  in  fee ;  here  B.'s  is  a  vested  remainder.]  Contin^ 
gent  or  executory  remainders  are  those  limited  either  to  an 
uncertain  person,  or  upon  an  uncertain  event  (x):  that  is, 
to  a  person  not  in  esse  or  not  ascertained  (y ) ;  or  upon  an 
event  which  may  not  happen  at  all,  or  not  happen  until 
after  the  particular  estate  is  determined  (2;).  The  first 
kind,  or  those  limited  to  an  uncertain  person,  may  be 
exemplified  by  a  limitation  to  A.  for  life,  remainder  to  the 
first  son  of  B.,  who  has  then  no  son  bom  (a);  for  here  the 
person  is  not  in  esse :  or  to  A.  and  B.  for  their  joint  Uves, 
remainder  to  the  sundvor  in  fee;  for  here  the  person  is  not 
ascertained  (&).  The  second  kind,  or  those  limited  on  an 
uncertain  event,  may  be  exemplified  by  a  lease  to  A. 
for  life,  remainder  to  B.  for  life,  and  if  B.  should  die 
before  A.,  then  the  remainder  to  C.  for  life  (c) ;  for  B.'s 
Aying  before  A.  is  an  event  that  may  never  happen,  and 
therefore  the  remainder  to  C.  is  contingent :  or,  as  another 
instance,  by  a  lease  to  A.  for  life,  and  after  the  death  of 
B.  the  lands  to  remain  to  another  in  fee  (d) ;  for  though  it 


(x)  Blackstone  says  (vol.  ii.  p. 
169)  that  they  are  where  the  re- 
mainder ia  "limited  to  take  effect 
"  either  to  a  dubious  and  uncertain 
"  person,  or  on  a  dubious  and  uncer- 
**  tain  event ;  so  that  the  particular 
**  estate  may  chance  to  be  deter- 
'*  mined,  and  the  remainder  never 
«  Uke  effect."  (And  see  Roberts  ». 
Roberts,  2  Bulst  ISO.).  Mr.  Feame 
enumerates  four  different  kinds 
of  contingent  remainders : — **  Ist. 
"  Where  the  remainder  depends  en- 
'*  tirely  upon  a  contingent  determi- 
'*  nation  of  the  preceding  estate 
"  itself.  2ndly.  Where  the  contin- 
"  gency  on  which  the  remainder  is 
"  to  take  effect,  is  independent  of  the 
"  determination  of  the  preceding 
"  estate.  Srdly.  Where  the  condi- 
"  tion  upon  which  the  remainder  is 


'*  limited  is  certain  in  event,  but  the 
"  determination  of  the  particular 
"  estate  may  happen  before  it.  4tfaly. 
**  Where  the  person  to  whom  the 
"  remainder  is  limited  is  not  yet 
*'  ascertained,  or  not  yet  in  being." 
(Feame,  by  Butler,  5,  9th  ed.) 
But  all  these  may  be  reduced  to 
two,  as  in  the  text,  with  the  aid  of 
the  distinctions  there  stated,  as  to 
the  ntiture  of  the  uncertainty  to 
which  the  person  or  event  may  be 
subject. 

(y)  Fearne,  by  Butler,  p.  9,  9th 
ed.  See  Doe  d.  Bills  o.  Hopkinson, 
6  Q.  B.  228. 

(s)  Feame,  by  Butler,  p.  8, 9th  ed. 

(a)  Ibid.  p.  9. 

(b)  Ibid. 

(c)  Ibid.  p.  7. 
((/)  Ibid.  p.  8. 
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ifl  oertain  that  B.  must  die,  his  death  may  not  happen 
until  after  A/s  life  estate  shall  be  determined. 

It  is  to  be  observed,  however,  that  if  there  be  no  uncer* 
tainty  in  the  person  or  event  upon  which  the  remainder 
itself  is  limited,  the  mere  imcertainty  whether  it  will  ever 
take  etkct  in  possession,  is  not  sufficient  to  give  it  the 
character  of  a  contingent  remainder  («)•  Thus  in  the  case 
of  a  lease  to  A.  for  life,  remainder  to  B.  for  life,  the 
limitation  of  the  remainder  is  to  a  person  in  being,  and 
ascertained,  and  the  event  on  which  it  is  limited  is  certain, 
vifl.  the  determination  of  A.'s  life  estate :  it  is  therefore  a 
vested,  and  not  a  contingent,  remainder  (/):  and  yet  it 
may  possibly  never  take  effect  in  possession ;  because  B. 
may  die  before  A. 

We  may  also  remark,  that  an  estate  limited  to  an  existing 
and  ascertained  person  upon  the  determination  of  an  estate 
tail,  as  where  there  is  a  limitation  to  A.  in  tail,  remainder 
to  B.  in  fee,  is  a  vested  and  not  a  contingent  remainder ;  for 
it  is  considered  in  law,  that  the  estate  tail,  being  a  particular 
estate  (^),  is  sure  to  come  to  an  end,  and  that  the  &ilure 
of  issue  is  consequently  not  a  contingency,  but  a  certain 
event.  The  case  fidls,  therefore,  within  the  definition  of  a 
vested  remainder ;  the  estate  limited  to  B.  being  one  that 
is  invariably  fixed  to  remain  to  a  determinate  person  after 
the  particular  estate  is  spent. 

It  was  laid  down  in  a  former  place,  that  no  remainder 
can  be  limited  after  a  fee  simple  (A).  A  contingent  remain- 
der may,  however,  be  limited  in  substitution  for  another 
contingent  remainder  in  fee  simple  (t) ;  as  if  land  be  given 
to  A.  for  life,  and  if  he  have  a  son,  then  to  that  son  in  ifee, 
and  if  he  have  no  son,  then  to  B.  in  fee.     This  has  been 

(g)  Fearoe,  by  Butler,  216, 9Ui  ed.  (•)  See  Fearne,  by  Butler,  878, 9tb 

(/)  Ibid.;  see  Doe  v.  Scudamore,  ed. ;  Loddington  «.  Kime,  1  Lord 

2  Bos.  &  Pul.  296.  Raym.  208;  Keene  v.  Dickaoa,  8 

(g)  Vide  tup.  pp.  248,  820.  T.  R.  495 ;  Crump  v,  Norwood,  2 

(A)  Vide  sup.  p.  826.  Marsh.  161. 
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sometimes  called  a  contingency  with  a  double  aspect  (k), 
and  it  is  no  violation  of  the  rule  above  alluded  to;  for  mich 
remainders  as  these  are  concurrent,  and  not  consecutive; 
and  though  both  are  remainders  on  the  particular  estate, 
they  are  not  remainders  on  each  other  (/)• 

It  is  laid  down  by  Lord  Coke^  as  to  the  nature  of  the 
contingency  on  which  a  remainder  may  be  limited,  that  it 
must  be  patentia  propingua,  which  he  also  designates  as  a 
common  possibility,  and  must  not  be  potentia  remota,  by 
which  he  seems  to  mean  a  possibility  that  cannot  reason- 
ably be  expected  to  happen  (m);  and  of  this  doctrine  Black- 
stone  (n)  gives  the  following  example,  which  is  substantially 
the  same  with  one  of  those  adduced  by  Lord  Coke  himsel£ 
[A  remainder  to  a  man's  eldest  son  who  hath  none,  we 
have  seen,  is  good,  for  by  common  possibility  he  may  have 
one ;  but  if  it  be  limited  in  particular  to  his  son  John  or 
Bichard,  it  is  bad  if  he  have  no  son  of  that  name,  for  it 
is  too  remote  a  possibility  that  he  should  not  only  have  a 
son,  but  a  son  of  the  particular  name.]  But  the  rule  that 
a  remainder  cannot  be  limited  upon  a  potentia  remota 
(sometimes  called  a  double  possibility,  or  a  possibility  tqnm 
a  possibility)  is  no  longer  generally  recognized  (o) ;  and  as 

(k)  Fearne,  hf  Butler,  S73,  9th  860,  9tb  ed.)   Where  the  oontingent 

ed. ;  Loddington  9.  Kime,   1   Lord  remainder  in  fee  is  created  by  one  of 

Raym.  208.  those  conTeyances  which  derive  their 

(/)  Though  a  contingent  remain-  operation  firom  the  statute  of  uses 

der  in  fee  is  a  disposition  (subject  to  (as  to  which  hereafter),  it  is  dear 

the  particular  estate)  of  the  whole  that  the  fee  remains  in  the  grantor 

inheritance,  yet,  as  it  is  one  which  till  the  contingency  happens ;  and 

cannot  take  elfect  until  the  contin-  where  it  is  created  by  a  will,  the  fee 

gency  happens,  a  question  has  been  descends  to  the  heir  at  law.  2Saund« 

made  as  to  what  becomes  of  the  in-  by  Wms.  881  a,  n.  ( 16). 

heritanee  in  the  meantime.     Ao-  (si)  Chdmley's  case,  2  Rep.  fil  i 

cording  to  tlie  older  authorities,  it  is  Co.  Litt.  878. 

in  abeyance,  or,  according  to  Lord  («)  2  BL  Com.  p.  170. 

Coke's  allusion,  eapui  inter  nubila  (o)  See  Feame,  by  Butler,  281, 

eendii,   (Co. Litt. 842 b ;  and  see 40  n.  {e),  9th  ed.;   Third  Real  Pro. 

Edw.  8,  9.)  But  Mr.  Feame  argues  perty  Rep.  p.  29 ;  Lord  St  Leo« 

(and  his  opinion  is  now  generally  nards'  judgment  in  Colt  «.  8f  wdlf 

received)  that  it  continues  to  reside  4  Dru.  &  War.  1, 82* 
in  the  grantor.  (Feame,  by  Butler, 
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thus  exemplified,  at  least,  is  not  of  a  satis&ctoij  cha- 
racter. 

Contingent  remainders  are  subject  to  the  following  two 
general  rules:— 

1.  If  they  amount  to  a  freehold,  [^they  cannot  be  limited 
on  €m  estate  far  years,  or  any  other  particular  estate  less 
than  a  freehold.  Thus  if  land  be  granted  to  A.  for  ten 
years,  with  remainder  in  fee  to  the  right  heirs  of  B.,  this 
remainder  is  void ;  but  if  granted  to  A.  for  life,  with  a  like 
remainder,  it  is  good  (p).  For,  unless  the  fireehold  passes 
out  of  the  grantor  at  the  time  when  the  remainder  is  cre- 
ated, such  fireehold  remainder  is  void  (9):  it  cannot  pass 
out  of  him  without  Testing  somewhere ;  and  in  the  case 
of  a  contingent  remainder  it  must  vest  in  the  particular 
tenant,  else  it  can  vest  nowhere:  unless,  therefore,  the 
estate  of  such  particular  tenant  be  of  a  fireehold  nature,  the 
freehold  cannot  vest  in  him,  and  consequentlj  the  remainder 
is  void.] 

2.  Every  contingent  remainder  must  become  vested  either 
during  the  continuance  of  the  particular  estate,  or  eo  instanti 
that  it  determines  (r). 

It  is  obvious  that  when  the  contingent  person  comes  into 
being  or  is  ascertained  during  the  continuance  of  the  par- 
ticular estate,  or  the  contingent  event  takes  place  during 
that  period,  the  remainder  ceases  to  be  a  contingent,  and 
becomes  a  vested  one.     Thus  if  A.  be  tenant  for  life,  with 


(p)  ChucDeigh'scase,  1  Rep.  ISO  a. 

(q)  See  Fearne,  by  Butler,  281, 
9tb  ed. 

(r)  Archer's  case,  1  Rep.  66  b; 
Co.  Lift  298  a;  Bac.  Ab.  Remainder 
(D.);  2Saund.byWm8.S87,n.(7); 
Feame,  by  Butler,  807, 810, 9th  ed. ; 
2  Bl.  Com.  168,  in  which  last  book 
the  rule  is  laid  down,  as  to  remain- 
ders gentratty,  thus :  **  that  the  re. 
*'  mainder  must  vest  in  the  grantee 
"  during  the.  continuance  of  the  par- 


"  ticular  estate,  or  eo  imtanii  that  it 
«  determines."  And  this  is  the  form 
in  which  it  is  often  expressed.  But 
where  a  remainder  is  not  originally 
contingent,  it  is  necessarily  vested 
from  the  time  of  its  creation ;  and 
cannot  be  said  properly  to  vest 
during  the  continuance  of  the  par- 
ticular estate,  and  still  less  upon  its 
determination.  The  rule,  therefore, 
has,  in  effect,  no  application  except 
to  cimting0nt  remainders. 
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remainder  to  B.'s  eldest  son,  then  unborn,  in  tail;  the 
instant  that  a  son  is  bom,  the  remainder  is  no  longer  con- 
tingent but  yested(«).  On  the  other  hand,  if  the  person 
comes  into  being  or  is  ascertained,  or  the  event  happens, 
not  during  the  continuance  of  the  particular  estate,  but 
immediately  on  its  determination,  the  remainder  then  of 
course  takes  effect  as  an  estate  in  possession ;  or,  in  other 
words,  vests  in  possession,  instead  of  vesting,  as  in  the 
case  first  supposed,  in  point  of  interest  onlj.  Thus  if  land 
be  given  to  A.  and  B.  during  their  joint  lives,  remainder  to 
the  survivor  in  fee;  this  remainder,  immediately  on  the 
death  of  either,  becomes  vested  in  possession  in  the  sur- 
vivor. The  meaning  of  the  rule,  therefore,  under  consi- 
deration, is,  that  a  contingent  remainder  must  either  vest 
as  a  remainder  during  the  particular  estate,  or  as  an  estate 
in  possession  at  the  determination  thereof;  and  cannot 
remain  in  contingency  after  the  latter  period* 

From  this  the  important  doctrine  followed,  that  so  long 
as  a  remainder  was  in  contingency,  it  always  required 
the  continuing  support  of  the  particular  freehold  estate  (^), 
so  that  if  that  estate  came  by  any  means  to  an  end  before 
the  contingency  happened,  the  remainder  was  altogether 
drfeated{u);  for  before  the  happening  of  the  contingency, 
there  was  no  person  entitled  to  take,  or  in  whom  the 
remainder  could  vest ;  and,  by  the  rule  under  considera- 
tion, it  could  no  longer  exist  as  a  contingent  remainder, 
because  the  particular  estate  was  determined.  Thus  if  A. 
were  tenant  for  life,  with  remainder  to  B.'s  ddest  son, 
then  unborn,  in  tail;  if  A.  died  before  the  contingenby 
happened,  that  is,  before  B.  had  a  son,  the  remainder  was 
absolutely  gone :  for  the  particular  estate  was  determined 
before  the  remainder  could  vest(a;).     Nay,  it  has  been 

held  that,  by  the  strict  rule  of  law,  if  A.  were  tenant  for 

« 

(<)  2  BL  Com.  169.  886,  887  s  2  Bl.  Com.  171 ;  Fearne, 

(f)  Colthint  V.  Bejushin,  Plowd.  by  Butler,  816,  9th  ed. 

2fi ;  Fearne,  by  Butler,  307,  9tb  ed.  (ar)  2  Bl.  Com.  169. 
(»)  Purefoyv.  Rogers,  2  Saund. 
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life,  remainder  to  his  own  eldest  son  in  tailj  and  A.  died 
without  issue  bom,  but  leaving  his  wife  encevnte  or  big 
with  child,  and  after  his  death  a  posthumous  son  was  bom, 
this  son  could  not  take  the  land  by  virtue  of  the  remainder: 
for  the  particular  estate  determined  before  there  was  any 
person  actually  in  existence  in  whom  the  remainder 
could  vest(y).  This  decision,  however,  was  ultimately 
reversed,  and  the  case  was  afterwards  provided  for  by 
a  positive  law;  for  [it  was  enacted  by  statute  10  &  11 
Will.  III.  c.  16,  that  posthumous  children  shall  be  capable 
of  taking  in  remainder,  in  the  same  manner  as  if  they  had 
been  bom  in  their  fiither's  lifetime ;  that  is,  the  remainder 
is  allowed  to  vest  in  them  while  yet  in  their  mother's 
w(»nb  {zy] 

The  same  consequence  was  held  to  follow  from  the  de- 
termination of  the  particular  freehold  estate  before  the 
contingency  happened,  even  though  that  estate  determined 
prematurely,  and  were  destroyed  by  the  voluntaiy  act  of 
the  particular  tenant  himself  (a).  Thus,  a  tenant  for  life, 
with  remainder  to  his  unborn  sons  successively  in  tail, 
remainder  over  to  a  stranger  in  fee,  might,  before  a  son 
was  bom,  have  destroyed  the  life  estate  by  a  wrongful 
feoffinent  in  fee,  or  have  surrendered  it  to  the  person  in 
ultimate  remainder,  so  as  to  merge  it  in  the  fee ;  and  in 
either  case  the  contingent  remainder  to  the  son  would 


(y)  Reeve  «.  Long,  1  Salk.  228  ; 
4  Mod.  282,  S.  C. 

(c)  It  was  this  case  of  Reeve 
«•  LoDg,  (in  which  the  House  of 
Lords  reversed  the  judgment  of 
the  Courts  of  King's  Bench  and 
Common  Pleas,)  that  gave  occasion 
to  the  statute  mentioned  in  the  text 
The  ease  abjudicated  on  hy  the  Lords, 
laid  down  the  law  as  to  estates  hy 
Mfittt  and  therefore  the  statute  speaks 
merely  of  those  ^'hy  marriage  or 
«  other  settlement."  It  may  also 
fte  noticed,  that  where  a  posthumous 


child  takes  hy  virtue  of  this  statute, 
he  is  entitled  to  the  intermediate 
property  from  the  death  of  the  pa- 
rent; though,  where  a  posthumous 
child  takes  by  descent,  divesting  the 
estate  of  the  supposed  heir,  he  takes 
only  from  the  time  of  his  birth ; 
(see  2  Saund.  hy  Wms.  S87  a,  n.  (7) ; 
TheUuaon  v.  Woodford,  11  Yea.  139 ; 
Goodtitle  v.  Newman,  8  Wils.  526 ; 
Christian's  Bl.  Com.  vol.  ii  p.  169.) 
(a)  Chudleigh's  case,  1  Rep.  1S5  h ; 
Archer's  case,  ibid.  66  h. 
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have  been  defeated  (&).  In  these  cases^  therefore^  it  was 
[necessary  to  have  trustees  appointed  to  preserve  the 
contingent  remainders^  in  whom  there  was  vested  an  estate 
in  remainder  for  the  life  of  the  tenant  for  life,  to  commence 
when  the  estate  determined  (c) :  and  then,  if  his  estate 
for  life  determined  otherwise  than  bv  his  death,]  for  ex- 
ample, by  wrongful  alienation,  or  by  surrender,  as  above 
supposed,  [the  estate  of  the  trustees  for  the  residue  of  his 
natural  life  would  then  take  effect ;  and  become  a  particular 
estate  in  possession,  sufficient  to  support  the  remainders 
depending  in  contingency.  This  method  is  said  to  haVe 
been  invented  by  Sir  Orlando  Bridgman,  Sir  Geoffi^y 
Palmer,  and  another  eminent  counsel,  who  betook  them- 
selves to  conveyancing  during  the  time  of  the  civil  wars ; 
in  order  thereby  to  secure  in  fiunily  settlements  a  provi- 
sion for  the  fiiture  children  of  an  intended  marriage,  who 
before,  were  usually  left  at  the  mercy  of  the  particular 
tenant  for  life;  and  when,  after  the  Restoration,  those 
gentlemen  came  to  fill  the  first  offices  of  the  law,  they  sup- 
ported this  invention  within  reasonable  and  proper  bounds, 
and  introduced  it  into  general  use.] 

When  land  was  settled  in  the  form  here  supposed,  that 
is,  by  a  limitation  to  the  parent  for  life,  and  after  his  death 
to  his  first  and  other  sons  or  children,  in  tail,  and  trustees 
were  interposed  to  preserve  the  contingent  remainders,  this 
was  called  a  strict  settlement  The  estate  taQ  immediately 
expectant  on  the  parent's  life  estate,  was  not  only  exempt 
icom  the  danger  of  being  defeated  before  the  first  son  was 
bom,  but  remained  unalienable  until  he  attained  the  age  of 
twenty-one ;  at  that  period,  however,  as  results  firom  former 
explanations  (<^),  he  might  with  concurrence  of  his  parent, 
if  then  living,  or  at  his  own  pleasure,  if  his  parent  were 

(6)  Fearne,  by  Botler,  317,  9th  (c)  As  to  the  nature  of  this  re- 
ed.; Purefoy  v.  Rogen,  2  Saund.  mainder,  see  Parkhurst  v.  Smith, 
886,  887.    Aa  to  the  tortious  opera-  Willes,  888 ;  8  Atk.  188. 
tion  of  a  feoffment,  at  common  law,  {d)  Vide  sup.  p.  260. 
Tide  sup.  pp.  821,  822. 

VOL,  I.  Z 


338  BK.  n.  OF  SIGHTS  OF  PBOPEBXT. — ^PT.  I.  a^OQ^GS  B£AL. 

deadi  bar  both  bis  own  igsue  and  thocie  in  remainder  or  re- 
version, and  oonyert  bis  estate  tail  into  a  fee  siinple  abso- 
lute ;  and,  even  without  concurrence  o£  bis  parent,  migbt  in 
all  cases  bar  bis  own  issue,  leaving  tbe  ulterior  estates  un- 
disturbed. Tbis  stal»  of  the  law  as  regardfi  the  position  of 
a  child  to  whom,  before  his  birth,  a  remainder  in  tail  has 
been  limited,  expectant  on  a  precedent  life  estate  limited  to 
his  parent,  is  still  unaltered;  though  by  tiie  effect  of  a  late 
statute,  which  we  shall  presently  mention,  the  interposition 
of  trustees  to  preserve  contingent  remainders  is  no  longer 
nAcessary  to  his  security. 

To  return,  however,  to  our  immediate  subject,  it  may  be 
fiirther  remarked,  that,  to  support  a  ccNxtingent  remainder, 
it  was  not,  even  at  the  common  law,  essential  that  the 
particular  estate  should  be  in  actual  possession;  for,  pro- 
vided such  an  estate  were  in  existence,  it  would  suflGLce  for 
that  purpose,  though  it  were  reduced  to  a  riffht  of  entry 
only(e).  Thus,  if  there  were  an  estate  for  life,  with  a 
contingent  remainder  over,  and  the  tenant  for  life  were  dis^ 
seised,  that  is,  put  out  of  his  seisin  or  possession  of  the 
freehold  by  a  stranger,  there  nevertheless  resided  an  im- 
mediate right  of  entry  in  the  disseisee;  and  that  would 
have  been  sufficient  to  support  the  reroainder(/). 

The  law  was  said  to  lean  against  contingent  remadnders, 
as  compared  with  vested  ones,  on  account  of  the  liability  of 
the  former  to  be  defeated;  and  therefore  in  a  case  of  doubt- 
ful interpretation,  it  has  been  held  that  a  remainder  capable 
of  being  taken  as  vested,  ou^t  not  to  be  construed  as  con- 
tingent (iff).  But  the  law  relating  to  contingent  remaanders 
has  recently  undergone  an  alteration  of  a  very  important 
kind,  by  which  much  of  the  old  leamiog,  to  which  we 
have  just  had  occasion  to  refer,  has  been  displaced.  For 
by  8  &  9  Vict  c.  106,  s.  8,  '^  a  contingent  remainder  ex- 

(«)  ArchflT's  ou««  1  Rep.  66  b,         (g)  See  Ivee  «.  Legge,  S  T.  R. 

67  a.  469,  n. ;  Driver  v.  Frtnk,  8  Mau.  9f 

(/)  Ibid.  Sel.  37 ;  Doe  d.  Pilkington  v.  Spntt, 

6  Barn.  &  Adol.  761. 
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''  istmg  at  a&7  time  after  the  3lBt  day  of  December^  1844, 
'^  shall  be, — and  if  created  before  the  passuig  of  that  Act, 
''  shall  be  deemed  to  have  been,^  capable  of  taking  effect, 
*' notwiliistanding  the  determination,  by  forfeiture,  sur- 
**  render  or  merger,  of  any  preceding  estate  of  freehold,  in 
'*  the  same  manner,  in  all  repots,  as  if  such  determination 
^'  had  not  hi9pened"(A). 

In  connection  also  with  the  subject  of  contingent  re^ 
mainders,  occurs  that  remarkable  rule  of  construction  so 
fiimiliar  in  our  books  under  the  appellation  of  the  Rule  in 
Shelley's  c<u«(t). 

This  rule  is  propounded  in  Lord  Coke's  Reports  in  the 
following  form--that  wherever  a  man  by  any  gift  or  con- 
veyance takes  an  estate  of  freehold,  and  in  the  same  gift 
or  conveyance  an  estate  is  limited  ei&er  mediately  or  im- 
mediately to  his  heire  in  fee  or  in  tail,  the  word  heirs  is 
a  word  of  Kmitatien,  and  not  oi  purchase  (J)^  In  other 
words,  it  is  to  be  understood  as  expressing  the  quantity  of 
estate  which  the  party  is  to  take,  and  not  as  con&riing  any 
distinct  estate  on  the  persons  who  may  bec<Hne  his  repre- 
sentatives. 


(A)  In  eonnectioii  with  thit  enact- 
ment it  is  necewaiji  alto  to  advert 
to  8  &  9  Vict.  c.  lOA,  8.  4,  <'  that 
"  a  feoflfanent  made  after  1st  October, 
"  1845,  shall  not  have  any  tortious 
"  opemtioo." 

(0  See  the  elaborate  dissertation 
on  this  rule  by  Mr.  Feame,  Feame, 
by  Butler,  28—208,  9th  ed. ;  the  oh- 
serrations  on  the  rule  by  Mr.  Har- 
grsTe,  in  Haiy.  Law  IVaets,  and  the 
argument  of  Mr.  Justice  Blaekstone^ 
in  Perrin  v.  Blake,  ibid.  The  in- 
■taoces  which  call  for  the  application 
of  this  rule  are  very  numerous  in 
our  law.  But  they  occur  much  more 
frequently  where  the  limitation  is 
by  will,  than  where  it  is  by  deed. 
The  following  are  among  the  many 


modem  cases  on  the  subject :  Boe 
p.  Bedford,  4  Man.  &Sel.  862;  Doe 
V.  Jesson,  5  Mau.  ft  Sel.  95  ;  Doe  sw 
Jones,  1  Bam.  fir  Cres.  243 ;  Doe  v. 
Harrey,  4  Bam.  &  Cres.  610 ;  Right 
e.  Creber,  8  Dow.  &  Ry.  718 ;  Doug- 
las «.  CongrsTe,  4  Bung.  N.  C.  1 1 
Harrison  v.  Harrison,  7  Man.  &  O. 
938 ;  Doe  d.  Cannon  «.  Rucastle,  8 
C.  B.  876. 

(i)  Shelley's  case,  1  Rep.  104  a. 
As  to  the  terms  in  which  the  rule  is 
expressed,  see  Fearae,  by  Butler,  76, 
9th  ed.  The  rule  would  seem  still 
to  apply,  though  the  ancestor's  estate 
of  freehold  is  of  a  nature  that  may 
determine  in  his  lifetime ;  Brook's 
Estates,  76 ;  Fearne,  ubi  sup.  p.  29  x 
Curtis  9.  Price,  12  Yes.  89. 
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This  indeed  is  the  crdinary  force  of  the  word  heirs;  for^ 
as  may  be  inferred  from  the  former  remarks  on  the  subject 
of  estates  of  inheritance,  if  land  is  given  to  a  man  and  his 
heirs,  he  takes  a  fee  simpIe(A);  if  to  him  and  the  heirs  of  his 
bodj,  a  fee  tail(Q;  in  which  cases,  the  word  plainly  ope- 
rates as  a  mere  limitation  of  the  quantity  of  his  estate. 
But  where  land  is  given  to  A.  B.  for  his  life,  and  on  his 
decease  to  his  heirs,  or  to  the  heirs  of  his  body;  it  might 
be  supposed,  from  the  doctrines  we  have  been  considering 
with  respect  to  remainders,  that  this  confers  a  separate 
estate  on  his  representatiyes;  and  that  he  will  take  for  his 
own  life  only,  with  contingent  remainder  to  his  heirs;  or  to 
the  heirs  of  his  body;  according  to  the  apparent  purport  of 
the  grant.     And  such  ulterior  limitation  would  in  &ct  be  a 
contingent  remainder  to  them,  if  the  preTious  life  estate  had 
been  limited,  not  to  A.  himself,  but  to  another  person.     By 
the  effect,  howeyer,  of  the  rule  which  we  are  considering, 
the  heirs  or  heirs  of  the  body  of  A.,  will  not  take  in  re^ 
mainder,  (in  the  case  supposed,)  nor  wiU  A.  himself  take  a 
mere  life  estate,  but  a  remainder  also  in  fee  or  tail;  and  as 
that  remainder  will  absorb,  according  to  the  law  of  mer- 
ger(m),  his  life  interest,  the  result  upon  the  whole  conyey- 
ance  wiU  be  to  giye  him  an  estate  in  fee  (or  in  taU,  as  the 
case  may  be)  in  possession*     And  upon  the  same  principle, 
if  another  particular  estate,  by  way  of  yested  remainder 
upon  A.'s  life  estate  (for  example,  a  life  estate  to  B.)  be 
interposed  before  the  ulterior  limitation  to  A.'s  heirs,  or 
the  heirs  of  his  body,  that  ulterior  limitation  will  take  effect 
in  A.  himself;  but  as  a  yested  remainder  only  in  fee  or  tail, 
because  the  interyening  estate  will  in  that  case  preyent  a 
merger.     If  the  estate  interposed,  indeed,  be  not  a  yested 
but  a  contingent  remainder,  A.  will  take  (as  in  the  case 
first  supposed)  the  entire  fee;  for  while  the  contingency  is 
in  suspense,  there  is  nothing  to  preyent  the  consolidation 
of  his  life  estate  with  the  ulterior  limitation  to  his  heirs; 

(*)  Vide  gup.  p.  288.  (m)  Vide  sup.  p.  322. 

(/)  Vide  Bup.  p.  247. 
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yet  he  takes  it  sub  modo  only,  and  in  such  manner  that  it 
will  open  and  let  in  the  intermediate  estate  when  the  con- 
tingency happens(n). 

It  is  to  be  observed,  that  the  interest  which,  by  the  effect 
of  this  rule  passes  to  the  ancestor,  is  of  a  kind  veiy  different 
fix)m  that  which  would  belong  to  him  if  the  words  were  to 
receive  their  more  obvious  construction.  According  to  the 
rule,  he  becomes,  in  the  first  case  we  have  supposed,  pro- 
prietor of  the  whole  fee,  which  it  is  consequently  in  his  power 
to  aliene  at  his  pleasure  (subject,  where  the  estate  is  in  tail, 
to  the  ordinary  restrictions);  and  in  the  two  other  cases, 
his  interest  is  of  the  same  description,  except  as  regards 
the  intervening  estates:  while,  on  the  other  hand,  if  he 
took  an  estate  for  life  only  (though  with  remainder  to  his 
heirs),  he  could  aliene  for  no  longer  period  than  his  own 
life,  and  he  would  have  no  control  over  the  inheritance. 

With  respect  to  the  reason  of  the  rule,  it  is  involved  in 
much  obscurity  (o).  But  according  to  the  prevalent  opi- 
nion, it  was  established  with  a  view  to  the  protection  of 
the  feudal  lord,  who  would  have  been  defirauded,  it  is  said, 
of  his  wardship  and  other  perquisites,  if  the  heir  had  been 
allowed  to  take  by  way  of  remainder,  and  not  by  heredi- 
tary succession.  And  the  argument  by  which  it  is  best 
supported  seems  to  be  in  substance  as  follows:  that  where 
by  the  same  conveyance  land  is  given  to  a  person  for  his 
life»  and  afterwards  to  the  heirs  of  the  same  person,  it  is 
reasonable  to  presume  that  he  is  himself  intended  in  both 
cases  as  the  sole  object  of  the  gift ;  and  that  no  benefit  is 
designed  to  his  heirs,  except  what  they  may  derive  by 
operation  of  law  fix>m  his  own  antecedent  seisin. 

We  shall  conclude  this  chapter  with  notice  of  a  legisla- 
tive provision  which  applies  alike  to  estates  in  remainder 

(«)  Fearne,  by  Butler,  29, 9th  ed. ;  stone  in  the  caie  of  Perrin  e.  Blake, 

Lewii  Bowles'e  case,  11  Rep.  79  b.  in  HargraTe's  Law  Tracts;  Reeves's 

(o)  See  Fearne,  by  Butler,  88, 9th  Hist.  Eng.  Law,  vol.  iii.  p.  8. 
ed. ;  argument  of  Mr.  Justice  Black- 
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and  to  those  in  reversion.  [In  order  to  assist  suoli  persons 
as  have  anj  estate  in  remainder^  reyersion,  or  expectancy 
after  the  death  of  others^  against  fraudulent  concealment 
of  their  deaths^  it  is  enacted  by  the  statute  6  Anne,  c  18, 
that  all  persons  on  whose  liyes  any  lands  or  tenements  are 
holden  shall  (upon  application  to  the  Court  of  Chancery 
and  order  made  thereupon)  once  in  every  year,  if  required, 
be  produced  to  the  court  or  its  commissioners;  or,  upon 
neglect  or  refiisal,  they  shall  be  taken  to  be  actually  dead, 
and  the  person  entitled  to  such  expectant  estate  may  enter 
upon  and  hold  the  lands  and  tenements  till  the  party  shall 
appear  to  be  living(  p).] 

(p)  See  Ex  parte  Grant,  6  Vet.      551  .  r^  Isaac,  4  Myl.  &  Cr.  11 ; 
512;    Ex  parte  WhaUey,  4  Ruaa.      Re  Lingen,  12  Sim.  104. 
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CHAPTER  VIIL 

OP   ESTATES   IN    SEVERALTY,    JOINT -TENANCY,   CO- 

PAKCENARY,   AND   COMMON. 


[We  oome  now  to  ixesA  of  estates,  with  respect  to  the 
nmnber  and  connection  of  their  owners,  the  tenants  who 
occupy  and  hold  them  (a).  And,  considered  in  this  vieWf 
estates  of  anj  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  possession  or  expectancy,  may  be  held  in 
four  different  ways;  in  severalty,  in  joint-tenancy,  in  co- 
parcenary, and  in  common. 

I.  He  that  holds  lands  or  tenements  in  severalty,  or  is 
sole  tenant  thereof,  is  he  that  holds  them  in  his  own  ri^it 
only,  without  any  other  person  being  joined  or  connected 
with  him  in  point  of  interest  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an 
estate ;  and  therefore  we  may  make  the  same  observations 
here  tibat  we  did  upon  estates  in  possession,  as  contradis* 
tinguished  fix>m  those  in  expectancy,  in  the  preceding 
chapter:  that  there  is  little  or  nothing  peculiar  to  be  re- 
marked concerning  it,  since  all  estates  are  supposed  to  be 
of  this  sort,]  unless  the  contrary  is  expressed ;  [and  in 
laying  down  general  rules  and  doctrines,  we  usually  apply 
them  to  such  estates  as  are  held  in  severalty.  We  shall 
therefore  proceed  to  consider  the  other  three  species  of 
estate,  in  which  there  are  always  a  plurality  of  tenants.] 

All  the  three  last-mentioned  species  of  estate  have  diis 
common  characteristic, — that  the  tenants  hold  pro  indi' 

(a)  Vide  sup.  p.  2S5. 
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vitOf  or  promiscuously  (ft).  So  that  one  person  is  not 
seised  or  possessed  exclusivelj  of  one  acre,  and  another 
person  of  another,  (for  then  they  would  be  tenants  in 
severally,)  but  the  interest  and  possession  of  each  extend 
to  every  specific  portion  of  the  whole  land  of  which  they 
are  joint-tenants,  coparceners,  or  tenants  in  common. 
And  accordingly,  though  only  one  of  them  should  happen 
to  be  in  actual  possession,  yet  his  possession  is  considered 
for  many  purposes  as  that  of  all(c).  But  in  many  points 
of  view  these  different  species  of  estate  are  materially  dis- 
tinguishable from  each  other  in  their  character  and  pro- 
perties, and  it  will  be  necessary  therefore  to  consider  them 
separately,  and  in  succession. 


11.  An  estate  then  mjaint  tenancy(d)  is  where  an  estate 
is  acquired  by  two  or  more  persons  in  the  same  land,  by 
the  same  title  (not  being  a  title  by  descent),  and  at  the 
same  period;  and  without  any  limitation  by  words  im- 
porting that  they  are  to  take  in  distinct  shares.  Thus,  if 
there  be  a  feoffinent  of  lands  to  A.  and  B.,  without  more, 
this  makes  them  joint-tenants  of  the  freehold ;  if  to  A. 
and  B.  and  their  heirs,  this  makes  them  joint-tenants  of 
the  fee.  [The  estate  so  acquired  is  called  an  estate  in 
joini-tenancy  («),  and  sometimes  an  estate  in  jointure, 
which  word,  as  well  as  the  other,  signifies  an  union  or 
conjunction  of  interest;  though  in  common  speech  the 
t&cm  jointure  is  usually  confined  to  that  estate,  which,  by 


(b)  Co.  Litt.  189  a,  190  b,  163  a. 

(e)  See  Doe  e.  Taylor,  5  Barn.  & 
Adol.  £88 ;  Ford  «.  Grey,  1  Salk. 
286 ;  Doe  v.  Keen,  7  T.  R.  886;  Doe 
V.  Peanon,  6  East,  178.  But  now 
by  the  Limitation  Act,  8  &  4  WUl. 
4,  c.  27f  i.  12,  if  one  or  more  of 
aeveral  penoni  entitled  as  copar- 
ceners, joint-tenants,  or  tenants  in 
common,  shall  have  been  in  the  pos- 
session of  the  entirety,  or  more  than 
his  undivided  share  or  sharesy/ir  hit 


or  their  own  ben^t,  or  for  the  benefit 
of  any  person  or  persons  other  tham 
the  permm  or  pereone  entitled  to  the 
other  share  or  tharet,  such  possession 
shall  not  be  deemed  to  have  been 
the  possession  of  such  last-men- 
tioned person  or  persons,  or  any  of 
them. 

(d)  As  to  this  estate,  see  Co.  Litt 
180  a--188  b ;  Amies*.  Skillem,  14 
L.  J.  (V.  C.)  166. 

{e)  Litt  s.  277. 
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[virtue  of  the  statute  27  Hen.  YIII.  c.  10,  is  frequently 
vested  in  the  husband  and  wife  before  marriage,  as  a  foU 
satis&ction  and  bar  of  the  woman's  dower  (^).] 

This  estate  of  joint-tenancy  has  several  conditions  and 
properties,  which  require  to  be  distinctly  pointed  out  before 
a  just  conception  of  its  nature  can  be  attained. 

1.  Among  joint-tenants  there  is  a  unity  of  title  (A),  that 
is,  their  estate  [must  be  created  by  one  and  the  same  act, 
whether  legal  or  illegal,—  as  by  one  and  the  same  grant,  or 
by  one  and  the  same  disseisin  (t).]  2.  The  estate  of  joint- 
tenants  vests  in  them  at  one  and  the  same  period{h).  Thus, 
(though  in  a  case  of  remainder  to  A.  and  B.  and  their 
heirs,  after  a  previous  life  estate,  they  take  in  joint-tenancy, 
because  they  take  at  once  a  vested  remainder,  yet)  if  an 
estate  be  granted  to  J.  S.  for  life,  with  remainder  to  A. 
and  the  eldest  son  of  B.  (B.  having  no  son  at  the  time), 
and  their  heirs,  A.  does  not  take  in  joint-tenancy  with  B.'s 
eldest  son;  because  A.  takes  a  vested  remainder  in  a 
moiety  immediately  on  the  execution  of  the  conveyance, 
while  the  remainder  in  the  other  moiety  does  not  vest 
until  a  son  is  bom  to  B. ;  nor  at  all  if  J.  S.  dies  first 
And  if  a  son  is  bom  to  B.  in  J.  S.'s  lifetime,  still  A.  had 
up  to  that  period  no  joint  interest  with  him;  and  the 
tenancy,  not  being  ab  initio  a  joint-tenancy,  cannot  be- 
come so  afterwards.  3.  Among  joint  tenants  there  is  also 
a  similarity  of  interest  as  regards  the  quantity  of  estate. 
[One  joint-tenant  cannot  be  entitled  to  one  period  of  dura- 
tion or  quantity  of  interest  in  lands,  and  the  other  to  a 
different ;  one  cannot  be  tenant  for  life,  and  the  other  for 
years;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail(/).] 
On  the  other  hand,  however,  there  may  be  joint-tenants 

(g)  Vide  lup.  p.  278.  railed  by  way  of  «m  or  denU*  (as  to 

(A)  2  Bl.  Com.  181.  which  vide  post,  bk.  ii.  pt.  i.  cc. 

(»)  Litt  s.  278.  XYiii.,  zx.),  see  Feame,  by  Butler, 

(k)  2  BI.  Com.  181 ;  Co.  Litt.  812,  9th  ed. ;  Co.  Litt  by  Harg. 

188  a.    But  with  reapect  to  the  ap-  188  a,  n.  (13). 

plicability  of  this  doctrine  to  estates  (/)  Co.  Litt.  188  a. 
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as  to  a  portion  of  the  fee,  with  a  several  interest  in  one  or 
more  of  them  as  to  the  residue.  Thns,  if  land  be  granted  to 
A.  and  B.  for  their  lires,  and  to  the  heirs  of  A. ;  here  A. 
and  B.  are  joint-tenants  of  the  fiieehold  during  their  joint 
liyes^  and  A.  has  a  several  inheritance  in  feensimple ;  or  if 
land  be  givell  to  A.  and  B.^  and  the  heirs  of  the  body  of 
A. ;  here  both  have  a  joint  estate  for  life,  and  A«  has  a 
several  inheritance  in  tail(fii).  4«  There  is  an  entirety  and 
equality  of  interest  among  the  tenants ;  for  while  they  con- 
tinue to  hold  together,  they  are  not  considered  as  holding 
in  distinct  shares,  but  each  is  equally  entitled  to  the  whole. 
And,  on  the  other  hand,  though  the  entirety  ceases  for  the 
purpose  of  alienation,  every  co-tenant  being  entitled  (if  he 
thicks  proper)  separately  to  transfer  his  own  share,  yet  the 
equality  remains ;  for  each  is  capable  of  conveying  an  equal 
share  with  the  rest. 

This  combination  of  entirety  of  interest  with  the  power 
of  transferring  in  equal  shares,  is  expressed  by  the  antient 
law  maxim,  that  every  joint^enant  is  seised  per  my  etper 
taut  (n).     And  this  is  considered  as  an  essential  character^ 


(m)  latt  8. 285.  BUckitone'a  ez» 
prewion  (vol.  ii.  p.  ISl)  iB»  that 
'*  A.  has  the  remainder  in  severalty" 
in  these  cases.  But  Littleton  says, 
**  one  hath  a  freehold  and  the  other 
a  fec-nmple/'  and  Lord  Coke,  that 
''they  are  joint- tenants  for  life,  and 
the  fee-simple  or  estate  tail  is  in  one 
of  them ;"  and  though  he  aftefurards 
speaks  of  "  him  in  remainder,"  his 
remarks  show  that  it  is  not  a  re- 
mainder properly  so  called ;  and,  that 
though  a  joint-tenancy  for  life  sub- 
sists with  all  the  usual  incidents, 
yet  the  estate  of  the  joint-tenanti 
who  has  the  fee,  is  for  many  pur- 
potea  (particularly  that  of  alienation) 
an  entire  inheritance^  not  broken 
into  a  particular  estate  and  re- 
mainder thereon.    (Co.  Litt.  184  b, 


and  note  2,  by  Haig. ;  Wiscot's  case, 
2  Rep.  60  h.)  See  also  Fonrest  9. 
Whiteway,  8  Ezch.  867. 

(n)  Blackstone  (voL  ii.  p.  182) 
gives,  as  the  meaning  of  this  expres- 
sion, that  each  has  "  the  entire  po»* 
session,  as  well  of  every  parcel  as  of 
the  whole,"  and  in  this  he  follows 
the  words  of  Littleton,  s.  288.  The 
expression,  however,  seems  more 
properly  to  import  that  they  are  all 
jointly  seised  of  the  whole,  with  a 
right  to  transfer  in  equal  shares,  as 
explained  in  the  text.  Accordingly» 
in  commenting  on  the  words  per  »y 
ei  per  tout,  Lord  Coke  (citing  Brac- 
ton)  remarks,  '*  Et  ne  totvm  tenet,  et 
mlul  tenet,  eeU,  totem  co^junetm  et 
mhUper  ee  eeparatim,"  **  And  albeit 
<*  they  are  so  seised,  as  for  exampld 
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ifitic  of  a  joint  estate ;  and  therefore  if  an  estate  in  fee  be 
given  to  a  man  and  his  wife,  they  are  not  properly  joint- 
tenantB,  but  are  said  to  be  tenants  by  entireties;  [for  hus- 
band and  wife  being  considered  as  one  person  in  law,  they 
cannot  take  the  estate  by  moieties,  but  both  are  seised  of 
the  entirety,  per  tout  et  rum  per  my;  the  consequence  of 
which  is,,  that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  without  the  assent  of  the  other,  but  the  whole 
must  remain  to  the  suryivor(o)«]  And  so  if  a  joint  estate 
in  land  be  conveyed  to  a  husband  and  wife,  and  to  a  tliird 
person,  the  husband  and  wife  take  a  moiety,  and  the  third 
penon  the  other  moiety,  in  the  same  manner  as  if  the  grant 
had  been  to  only  two  persons  (;»). 

From  the  entirety  of  interest  in  each*  of  the  co-tenants 
results  the  most  remarkable  incident  or  consequence  of  a 
joint  estate,  viz.,  that  it  is  subject  to  mrmoorship.  For 
when  two  or  more  persons  are  seised  of  a  joint  estate  of 
fieehold,  or  are  jointly  possessed  of  any  chattel  interest 
in  ]ands>  [the  entire*  tenancy,  upon  the  decease  of  any  of 
theniff  remains  to  the- survivors,  and  at  length  to  the  last 
survivor;  and  he  shall  be  entitled  to  the  whole  estate, 
whatever  it  be,  whetiier  an  inheritance  or  a  common  free- 
hold only,  or  even  a  less  estate  (9).  This  is  the  natural 
and  regular  consequence  of  the  union  and  entirety  of  their 
interest]  One  has  not  a  distinct  moiety  from  the  other, 
but  while  the  joint-tenancy  continues  each  joint4enant 
has  [a  concurrent  interest  in  the  whole;  and  tiierefore. 


"  where  there  be  two  joint-tenants 
'*  in  fee,  yet  to  diTem  purpoeee  each 
*^  of  tfaem  hath  but  a  right  to  a 
"  moiety,  as  to  enfeoff«  givei  or  de- 
**  mise,  or  to  forfeit,  &c"  (Co.  Litt 
1 86  a.)  As  to  the  meaning  of  the  ex- 
ptesdon  ptr  mytt  per  Umi^  the  reader 
is  also  referred  to  a  learned  note  by 
Mr.  Seijeant  Manning^.  Murray  v. 
Hall,  7  C.  B.  456,  n.  (a). 

(o)  Litt  s.  665;  Co.  Litt  187  b  s 
Bro.  Abr.  t  cut  Ifi  vUa,  8 ;  1  Prest 


Est  181 ;  and  see  Back  v.  Andrew, 
2  Vem.  120;  Porefoy  «»  Rogesst 
2  Lev.  89 ;  Oreneley's  case,  8  Rep. 
71b;  Beaumont's  case,  9  Rep.  188 ; 
Doe  V.  Parratt,  5  T.  R.  652. 

(p)  Litt  i.  291.  But  if  a  grant 
be  made  to  a  husband  and  wife,  ex- 
pressly to  hold  as  tenants  in  cohmim, 
they  hold  accordingly.  (Co.  Litt 
187  b.) 

(9)  Litt  stk  280,  281. 
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[on  the  death. of  his  companion,  the  sole  interest  in  the 
whole  remains  to  the  surviyor.  For  the  interest  which 
the  surviyor  originaUj  had,  is  clearly  not  diyested  by  the 
death  of  his  companion;  and  no  other  person  can  now 
claim  to  haye  ^  joint  estate  with  him,  for  no  one  can  now 
haye  an  interest  in  the  whole,  accruing  by  the  same  title, 
and  taking  effect  at  the  same  time  with  his  own ;  neither 
can  any  one  claim  a  separate  interest  in  any  part  of  the 
tenements,  for  that  would  be  to  depriye  the  surviyor  of  the 
right  which  he  haa  in  all  and  every  part.  As,  therefore, 
the  Buryiyor's  original  interest  in  the  whole  still  remains, 
and  as  no  one  can  now  be  admitted,  either  jointly  or 
seyerally,  to  any  share  with  him  therein,  it  follows  that  his 
own  interest  must  now  be  entire  and  several,  and  that  he 
shall  alone  be  entitled  to  the  whole  estate  (whateyer  it  be) 
that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  antient  au- 
thors (r)  tiiejus  accrescendif  because  the  right,  upon  the 
death  of  one  joint-tenant,  accumulates  and  increases  to  the 
surviyors;  or,  as  they  themselves  express  it,  **pars  iUa 
communis  accrescit  superstitilms,  de  persond  in  personam^ 
usque  ad  ultimam  superstitem,'*']  And  the  rule  is  that  jti« 
accrescendi  pr€Bfertur  oneribus(s)i  so  that  no  dower  or 
curtesy  can  be  claimed  out  of  a  joint  estate  {t).  Indeed 
eyen  where  one  of  the  joint-tenants  alienes  his  share 
(which  discharges  it  from  any  claim  of  his  co-tenant  in  re- 
spect of  survivorship),  yet  the  wife  of  the  alienor  shaQ  not 
be  entitled  to  her  dower  («) ;  the  reason  of  which  seems  to 
be,  that  the  land  never  was  in  his  seisin,  except  as  subject 
to  the  paramount  claim  of  the  survivor ;  and  therefore  there 
was  no  seisin  out  of  which  the  dower  can  arise. 

The  remaining  subject  for  our  consideration  is,  how  an 

(r)  Bracton,  1. 4,  tr.  8,  c.  9,  t.  8  ;  sup.  pp.  272,  269. 
Fleta,  L  8,  c.  4,  s.  2.  («)  Co.  Litt  81  b,  and  n.  4,  by 

(«)  Co.  Litt.  185  a.  Harg. 
(I)  As  to  dower  and  curtety,  Tide 


C.  VIII. — RESTATES  IN  SEVERALTY,  JOINT-TENANCY,  ETC.  349 

estate  in  joint-tenoncj  may  be  dissolved  or  destroyed. 
And  this  may  be  dcme: — 1.  By  partition.  Thus,  if  two 
joint-tenants  agree  to  part  their  lands,  and  hold  to  them 
in  severalty,  and  execute  a  proper  deed  for  the  pur- 
pose (x)y  they  are  no  longer  joint-tenants,  for  they  no  longer 
hold  promiscuously.  And  it  follows  that  the  right  of  sur- 
vivorship also,  is  by  such  separation  destroyed  (y).  [By 
common  law  all  the  joint  tenants  might  agree  to  make 
partition  of  the  lands,  but  one  of  them  could  not  compel 
the  other  so  to  do  {z) ;  for  thifl  being  an  estate  originally 
created  by  the  act  and  agreement  of  the  parties,  the  law 
would  not  permit  any  one  or  more  of  them  to  destroy  the 
united  possession  without  a  similar  universal  consent.]  But 
afterwards,  [by  the  statutes  31  Hen.  YIII.  c.  1,  and  32 
Hen.  YIII.  c  32,  joint-tenants,  either  of  inheritances  or 
other  less  estates,]  were,  in  case  of  refusal  by  any  of  them, 
[compellable  by  writ  of  partition  to  divide  their  lands,]  and 
though  this,  together  with  other  antient  forms  of  action, 
has  been  lately  abolished  (a),  one  joint-tenant  is  still  en- 
titled to  file  his  bill  in  eqvUy  against  the  other  for  a  par- 
tition (ft) :  a  course  of  proceeding  to  which  it  had  been 
long  usual  to  resort,  and  which  in  practice  had  quite  super- 
seded the  antient  writ  (c).  2.  The  jointure  may  be  cfe- 
stroyed  by  aUenation  without  partition.  [As  if  one  jointr- 
tenant  alienes  and  conveys  his  estate  to  a  third  person : 
here  the  joint-tenancy  is  severed,  and  turned  into  tenancy  in 
common  (d) ;  for  the  grantee  and  the  remaining  jointr-tenant 
hold  by  different  titles, — one  derived  from  the  original, 
the  other  firom  the  subsequent,  grantor;  though,  till  par- 
tition made,  the  imdivided  tenancy  continues.]     And  so  if 


(x)  By  8  &  9  Vict.  c.  106,  b.  8,  a  may  also  be  had  to  compel  a  parti- 

partition  mm t  be  by  dud.  tion  in  respect  of  copyhold  and  cm- 

(y)  Ca  Litt.  188  a,  193  a.  iomary  estates. 

(«)  Litt.  s.  290.  (c)  See  Ca  Litt.  by  Harg.  169  a ; 

(o)  By  8  &  4  Will.  4,  c.  27,  s.  36.  n.  (2)  j  1  Fonb.  Tr.  Eq.  18. 

(fr)  By  4  &  5  Vict.  c.  85,  s.  85,  (d)  Litt.  s.  292. 

recourse  to  the  Court  of  Chancery 
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one  of  two  joint-teiuints  releases  his  shttre  to  the  other  (e\ 
the  joint-tenancy  is  dissolved,  and  turned  to  an  estate 
in  severalty.  [But  a  devise  of  one's  share  by  will  is  no 
severanoe  of  the  jointure,]  and  jm  aecrescendi  pr€rfertur 
uttMMe  vohmtaH  (/):  [for  no  testament  takes  effect  till 
after  the  death  of  the  testator;  and  by  such  death,  the 
right  of  the  survivor,  which  accrued  at  the  original  creation 
of  the  estate  and  has  therefore  a  priority  to  the  other  (^), 
is  aheady  vested  (A).]  3.  The  jointure  may  also  he  de- 
stroyed by  an  accession  of  interest  Thus,  [if  tlieie  be  two 
joint^nants  fi>r  life,  and  the  inheritance  is  purchased 
by  or  descends  upon  either,  it  is  a  severance  of  the  join- 
ture (i),]  for  it  renders  their  interests  dissimilar  as  regards 
the  quantity  of  estate ;  though,  [if  an  estate  is  originally 
limited  to  two  for  life,  and  after  to  the  heirs  of  one  of 
them,  the  fieehold  shaU  remain  in  jointure,  without  merging 
in  the  inheritance ;  because,  being  created  by  one  and  the 
same  conveyance,  they  are  not  separate  estates  (which  is 
requisite  in  order  to  a  merger),  but  branches  of  one  entire 
estate  (A).] 

It  is  proper  to  add,  that  [whenever  or  by  whatever  means 
the  jointure  ceases  or  is  severed,  the  right  of  survivorship 
or  jus  aecrescendi  the  same  instant  ceases  with  it  (Z).  Yet, 
if  one  of  three  joint-tenant  alienes  his  share,  the  two  re- 
maining tenants  still  hold  their  parts  by  joint-tenancy  and 
Burvivorship  (m) ;  and  if  one  of  three  joint  tenants  releases 
his  share  to  one  of  his  companions,  though  the  joint-tenancy 
is  destroyed  with  regard  to  that  part,  yet  the  two  remain- 
ing parts  are  still  held  in  jointure  (n). 

(e)  See  Avery  v.  Chedyn,  8  Ad.  (1)  Cro.  Eliz.  470. 

&  EI.  75.  (k)  Wiscot's  case,  2  Rep.  60;  Co. 

(/)  Co.  Litt  185  b.    And  even  Litt.  182  b. 
where  the  joint  tenant  bo  devising  (0  **  Nihil  de  re  accretcit  ei,  qui 

survives  his  companion,  the  devise  nihil  in  re   quando  Jut  accreeetref 

is  void.    Swift  v.  Roberts,  S  Burr.  habet^'-^Co.  Litt.  188  a. 
1488 ;  Ambl.  617.  (m)  Litt.  s.  294 

(g)  Co.  Litt  185  b.  (n)  Litt.  s.  304. 

(h)  Litt  s.  287 ;  8  Buir.  1488. 
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[In  general  it  is  advantageous  for  the  joint-tenants  to 
dissolve  the  jointure ;  since  thereby  the  right  of  survivor- 
ship is  taken  away,  and  each  may  transmit  his  own  part 
to  his  own  heirs.  Sometimes,  however,  it  is  disadvan- 
tageous to  dissolve  the  joint  estate :  as  if  there  be  two 
joint-tenants  for  life,  and  they  make  partition,  this  dissolves 
the  jointure ;  and,  though  before  they  each'  of  them  had  an 
estate  in  the  whole  for  his  own  life  and  the  life  of  his  com- 
panion, now  each  has  an  estate  in  a  moiety  only,  for  his 
own  life  merely;  and  on  the  death  of  mther,  the  rever- 
sioner shall  enter  on  his  moiety  (o).] 

IIL  [An  estate  held  in  copcarcenary  (p)  is  where  lands  of 
inheritance  descend  from  the  ancestor  to  two  or  more  per- 
sons. It  arises  either  by  common  law  or  particular  custom* 
By  common  law :  as  where  a  person  seised  in  fee  simple  or 
in  fee  tail  dies,  and  his  next  heirs  are  two  or  more  females, 
his  daughters,  sisters,  aunts,  cousins,  or  their  representa* 
tives ;  in  this  case  they  shall  all  inherit,  as  will  be  more 
fully  shown,  when  we  treat  of  descents  hereafter ;  and  lliese 
co-heirs  are  then  called  coparceners,  or,  for  brevity,  par" 
ceners  only  (q) ;]  though  in  some  points  of  view  the  law 
considers  them  as  together  making  only  one  heir  (r). 
[Parceners  by  particular  custom  are  where  lands  descend, 
as  in  gavelkind,  ta  all  the  males  in  equal  degree,  as  sons, 
brothers,  uncles,  &c.  («).] 

An  estate  in  coparcenary  resembles,  in  some  respects, 
that  in  joint-tenancy,  there  being  the  same  unity  of  title 
and  similarity  of  interest.     But  in  the  following  respects 
they  materially  di£fer: — 1.  Parceners  always  claim  by  c2^- 
scent,  whereas  joint-tenants  always  claim  by  the  act  of 
parties,     [Therefore,  if  two  sisters  purchase  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
Co)  1  Jones,  55;  Co.  Litt  191  a.  (r)  Co.  Litt.  163  b,  164  a;  Vin. 
ip)  At  to  this  ettatey  see  Co.  LUt.      Ab.  Parceners  (Q);   and  see  R.  v. 
16S  a— 180  a.                                         Bonsall,  8  B.  &  C.  178. 
(q)  Litt.  ss.  241,  242.  (0  Litt.  s.  265. 
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[tenants  (0;  and  hence  it  likewise  foUows,  that  no  lands 
can  be  held  in  copatcenaiy  but  estates  of  inheritance,  which 
aie  of  a  descendible  natme ;  wheieas  not  only  estates  in 
fee  and  in  tail,  but  for  life  or  jears,  may  be  held  in  joint- 
tenancy.]    2.  There  is  no  entirety  of  interest  among  co- 
parceners*    They  are  properly  entitled  each  to  a  distinct 
share  (u),  and  of  course  there  is  jio  jus  accrescendi  or  sur- 
yirorship  between  them,  for  each  part  descends  severally 
to  their  respective  heirs,  though  the  uidivided  tenancy 
oontinaes.     And  as  long  as  the  lands  continue  in  a  course 
of  descent,  and  are  held  promiscuously,  so  long  are  the 
tenants  therein,  whether  male  or  female,  called  parceners. 
3.  Though  the  interest  of  coparceners  accrue  by  the  same 
title,  yet  they  may  accrue  at  different  periods.     [For  if  a 
man  hath  two  daughters,  to  whom  his  estate  descends  in 
coparcenary,  and  one  dies  before  the  other,  the  surviving 
daughter  and  the  heir  of  the  other,  or  when  both  are  dead, 
their  two  heirs,  are  still  parceners  (x) ;  the  estates  vesting 
in  each  of  them  at  different  times,  though  it  be  the  same 
quantity  of  interest,  and  held  by  the  same  title.]    4.  And 
lastly,  though  persons  related  in  equal  degree  to  the  an- 
cestor are  entitled  in  equal  shares,  yet  as  their  heirs  will 
represent  them,  or  stand  in  their  place,  there  is  no  necessary 
equality  of  interest  among  parceners.     Thus,  if  a  man  die 
leaving  four  grand-daughters,  three  of  them  the  issue  of  an 
elder  daughter,  and  one  of  a  yoimger,  all  four  shall  inherit ; 
but  the  daughter  of  the  younger  shall  take  as  much  as  all 
the  other  three  (y). 

With  respect  to  an  estate  in  coparcenary,  the  following 
rule  deserves  notice :  [that  if  one  of  the  daughters  has  had 
an  estate  given  with  her  in  frankmarriage  by  her  ancestor 
—which  we  may  remember  was  a  species  of  estates  tail, 
fireely  given  by  a  relation  for  advancement  of  his  kins- 
woman in  marriage  {z), — ^in  this  case,  if  lands  descend  firom 

(I)  Litt  B.  264.  (y)  Co.  Litt.  164  b. 

(tr)  Co.  Litt.  168, 164.  (s)  Vide  lup.  p.  251. 

{x)  Ibid.  164, 174. 


€( 
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[the  iome  ancestor  to  her  and  her  sisters  in  fee  simple,  she 
or  her  heirs  shall  have  no  share  of  them,  miless  they  will 
agree  to  divide  the  lands  so  given  in  fiiuikmarriag^  in 
equal  proportion  with  the  rest  of  the  lands  descending  (a). 
This  mode  of  division  was  known  in  the  law  of  the 
Lombards,  which  directs  the  woman  so  preferred  in  mar- 
riage and  claiming  her  share  of  the  inheritance,  ^^  mittere 
in  canjutum  cum  sororibus,  quantum  pater  out  frater  ei 
dederii,  quando  ambulaverit  ad  maTitum^{b).  With  us  it  is 
denominated  bringing  those  lands  into  hotchpot  (c) ;  which 
term  shall  be  explained  in  the  very  words  of  Littleton  (dy; 
It  seemeth  that  this  word,  hotchpot,  is  in  English  a  pud- 
ding ;  for  in  a  pudding  is  not  commonly  put  one  thing 
<<  alone,  but  one  thing  with  other  things  together."  By 
this  housewifely  metaphor  our  ancestors  meant  to  inform 
us  that  the  lands,  both  those  given  in  frankmarriage  and 
those  descending  in  fee  simple,  should  be  mixed  and 
blended  together,  and  then  divided  in  equal  portions  among 
all  the  daughters  («).  But  this  was  left  to  the  choice  of  the 
donee  in  frankmarriage ;  and  if  she  did  not  choose  to  put 
her  lands  into  hotchpot  she  was  presumed  to  be  suffi- 
ciently provided  for,  and  the  rest  of  the  inheritance  was 
divided  among  her  sisters.  The  law  of  hotchpot  took 
place  then  only,  when  the  other  lands  descending  from  the 
ancestor  were  fee  simple ;  for  if  they  descended  in  tail,  the 
donee  in  frankmarriage  was  entitled  to  her  share,  without 
bringing  her  lands  so  given  into  hotchpot  (/)•  And  the 
reason  is,  because  lands  descending  in  fee  simple  are  dis- 
tributed by  the  policy  of  law,  for  the  maintenance  of  all 
the  daughters ;  and  if  one  has  a  sufficient  provision  out  of 
the  same  inheritance,  equal  to  the  rest,  it  is  not  reasonable 
that  she  should  have  more ;  but  lands  descending  in  tail 
are  not  distributed  by  the  operation  of  the  law,  but  by  the 

{a)  BnetOB.  1.  2,  c  84 1  Litt.  i.  (d)  Litt.  •.  267. 

266  to  27S.  («)  Litt.  i.  268. 

(ft)  L.  2, 1 14,  c.  15.  (/)  Ibid.  274. 

(tf)  Britton,  c.  72. 

VOL.  1.  A  A 
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[designation  of  the  giver^  perfarmam  doni ;  it  matters  not^ 
therefore,  how  unequal  this  distribution  maj  be.  Also  no 
lands  but  such  as  are  given  in  fiankmarriage,  shall  be 
brought  into  hotchpot ;  for  no  others  are  looked  upon  in 
law  as  given  for  the  advancement  of  the  woman,  or  by 
waj  of  marriage  portion  (^).  And^  therefore,  as  gifts  in 
frankmarriage  are  fidlen  into  disuse,  the  law  of  hotchpot] 
would  hardly  have  been  worth  notice,  [had  not  this  method 
of  division  been  revived  and  copied  by  the  statute  ^^  for 
distribution  of  personal  estates,"  which  we  shall  hereafter 
consider  at  large  (A).] 

The  modes  of  dissolving  an  estate  in  coparcenary  are  as 
follows : — By  partiHon  (i).  [Parceners  are  so  called,  saith 
Littleton(ft),  because  they  may  be  constrained  to  make 
'^partition;"  and  he  mentions  many  methods  of  making 
it,  four  of  which  are  by  consent  and  one  by  compulsion  (/). 
The  first  is,  where  they  agree  to  divide  the  lands  into  equal 
parts  in  severalty,  and  that  each  shall  have  such  a  deter- 
minate part.  The  second  is,  when  they  agree  to  choose 
some  friend  to  make  partition  for  them,  and  then  the 
sisters  shall  choose  each  of  them  her  part  according  to 
seniority  of  age,  or  otherwise,  as  shall  be  agreed.  The 
privilege  of  seniority  is  in  this  case  personal;  for  if  the 
eldest  sister  be  dead,  her  issue  shall  not  choose  first,  but 
the  next  sister.  But,  if  an  advowson  descend  in  copar- 
cenary, and  the  sisters  cannot  agree  in  the  presenta* 
tion,]  upon  the  first  turn  [the  eldest  and  her  issue,  nay, 
her  husband,  or  her  assigns,  shall  present  alone,  before 
the  yoimger,]  to  whom  the  next  turn  will  in  that  case 
belong  (m).     [And  the  reason  given  is,  that  the  former  pri- 

(g)  Litt.  s.  275.  (k)  Litt  s.  241. 

(A)  As  to  the  Statute  of  Distribu-  (/)  Ibid.  n.  243—264. 

tions,  vide  post,  bk.  ii.  pt.  ii.  c.  vii.  (m)  Co.  Litt.  166  b,  and  see  note 

( t)  Though  the  partition  dissolves  (2)  by  Harg. ;  Walker's  case,  8  Rep. 

the  coparcenary,  the  parceners  are  22 ;  Bnller  o.  Bishop  of  Exeter,  1 

still  in  by  descent.  Doe    d,    Cros-  Ves.  sen.  840. 
thwaite  v.  Dixon,  6  Ad.  &  El.  834. 
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[vilege,  of  priority  in  choice  upon  a  division,  arises  &om  an 
act  of  her  own,  the  agreement  to  make  partition ;  and,  there* 
fore,  is  merely  personal :  the  latter,  of  presenting  to  the 
living,  arises  fix)m  the  act  of  the  law ;  and  is  annexed  not 
only  to  her  person,  but  to  her  estate  also.  A  third  method 
of  partition  is,  where  the  eldest  divides,  and  then  she  shall 
choose  last;  for  the  rule  of  law  is,  cujus  est  divisio^  alterius 
est  electio.  The  fourth  method  is  where  the  sisters  agree  to 
cast  lots  for  their  shares.  And  these  are  the  methods  by  con- 
sent.] That  by  compulsion  used  to  be,  where  one  or  more 
sued  out  a  writ  of  partition  against  the  others ;  whereupon 
the  sheriff  went  to  the  lands,  and  made  partition  thereof 
by  the  verdict  of  a  jury,  and  assigned  to  each  of  the  par- 
ceners her  part  in  severalty.  This  writ,  however,  being 
now  abolished,  partition  can  at  present  be  compelled  only 
by  bill  in  equity,  as  in  the  case  of  joint-tenancy(n).  [But 
there  are  some  things  which  are  in  their  nature  impartible. 
The  mansion-house,]  for  example,  and  certain  hereditaments 
of  an  iDCorporeal  kind  [shall  not  be  divided;  but  the 
eldest  sister,  if  she  pleases,  shall  have  them,  and  make  the 
others  a  reasonable  satisfitction  in  other  parts  of  the  in-^ 
heritance ;  or  if  that  cannot  be,  then  they  shall  have  the 
profits  of  the  thing  by  turns,  in  the  same  maimer  as  they 
take  the  advowson(o).] 

Besides  the  method  of  partition,  the  estate  in  coparce- 
nary may  be  dissolved,  by  the  alienation  of  one  of  the 
parties,  which  destroys  the  unity  of  title ;  or  by  the  whole 
at  last  descending  to  and  vesting  in  a  single  person,  which 
brings  it  to  an  estate  in  severalty  (p). 

IV.  A  tenancy  in  common  is  where  two  or  more  hold  the 
same  land,  with  interests  accruing  under  different  titles ; 
or  accruing  tmder  the  same  title,  other  than  descent  (9), 

(«)  Vide  sup.  p.  849.  {q)  Where    several  parties  take 

(o)  Co.  Litt.  164  b,  165  a.  under  the  same  title  by  deicemit  ac- 

(  p)  2  BL  Com.  191 ;  Doe  p.  Dixon,      croing  at  different  periods,  they  hold 
6  Ad.  &  EL  839.  in  coparcenary.    Vide  lup.  p.  351, 

A  a2 
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but  at  different  periods ;  or  conferred  by  words  of  limi- 
tation, importing  that  the  grantees  are  to  take  in  distinct 
shares  (r). 

In  this  tenancy  there  is  not  necessarily  any  unity  of  title; 
for  one  may  hold  by  descent  and  the  other  by  purchase,  or 
the  one  by  purchase  £rom  A.  and  the  other  by  purchase 
from  B. ;  nor  any  unitt/  in  the  time  of  vesting y  for  the  one's 
estate  may  have  vested  fifty  years  ago,  and  the  other's  but 
yesterday;  nor  any  necessary  similarity  or  equality  of  in- 
terest, for  one  tenant  in  common  may  hold  in  feensimple, 
and  the  other  in  tail  or  for  life ;  one  may  be  entitled  to 
two-thirds,  and  the  other  to  one-third.  Kor  is  there  any 
entirety  of  interest,  for  each  is  seised  or  possessed  of  a  dis- 
tinct (though  undivided)  share ;  from  which  also  it  follows 
that  there  is  no  survivorship{s).  The  tmion  consists  only 
in  this,  that  they  hold  the  same  land  promiscuously. 

[Tenancy  in  common  may  be  created,  either  by  the  de- 
struction of  the  two  other  estates  in  joint-tenancy  and 
coparcenary,  or  by  special  limitation  in  a  deed.]  By  the 
destruction  of  the  two  other  estates,  is  here  meant  such 
destruction  as  does  not  bring  them  into  estates  in  severalty, 
but  puts  an  end  only  to  the  jointure  or  coparcenary:  [as  if 
one  of  two  joint-tenants  in  fee  alienes  his  estates  for  the  life 
of  the  alienee,  the  alienee  and  the  other  joint-tenant  are 
tenants  in  common ;  for  they  now  have  several  titles,  the 
other  joint-tenant  by  the  original  grant,  the  alienee  by  the 
new  alienation  (fy  So,  if  one  joint-tenant  gives  his  part 
to  A.  in  tail,  and  the  other  gives  his  to  B.  in  tail,  the 
donees  are  tenants  in  common,  as  holding  by  different 
titles  and  conveyances  (u).  If  one  of  two  parceners  alienes, 
the  alienee  and  the  remaining  parcener  are  tenants  in  com- 
mon (^);  because  they  hold  by  different  titles,  the  parcener 

(r)  As  to  tenants  in  common,  see  benefit  of  survivorship.     (Doe   t. 

Co.  Litt.  188  b— 201  a;  Murray  v.  Abey,  1  Mau.  &  Sel.  428.) 
Hall,  7  C.  B.  441.  (0  Litt.  s.  292. 

(«)  Land|  however,  may  be  given  (m)  Ibid.  s.  295. 

to  two  persons  in  such  manner  as  to         (c)  Ibid*  s.  809. 
make  them  tenants  in  common  with 
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[by  descent,  the  alienee  hj  purchase.  So  likewise,  if  there 
be  a  grant  to  two  men,  or  two  women,  and  the  heirs  of  their 
bodies,  here  the  grantees  shall  be  joint-tenants  of  the  life 
estate,  but  they  shall  have  several  inheritances(y) ;  because 
ihey  cannot  possibly  have  one  heir  of  their  two  bodies,  as 
might  have  been  the  case  had  the  limitation  been  to  a  man 
and  woman,  and  the  heirs  of  their  bodies  begotten  (z) :  and 
in  this,  and  the  like  cases,  their  issues  shall  be  tenants  in 
common;  because  they  must  claim  by  different  titles,  one 
as  heir  of  A.,  and  the  other  as  heir  of  B. ;  and  those  too 
not  titles  by  purchase,  but  descent.  In  short,  whenever 
an  estate  in  joint-tenancy  or  coparcenary  is  dissolved,  so 
that  there  be  no  partition  made,]  but  the  undivided  tenancy 
continues,  it  is  turned  into  a  tenancy  in  common. 

[A  tenancy  in  common  may  also  be  created  by  express 
limitation]  in  a  conveyance:  but  here  care  must  be  taken 
to  insert  words  implying  that  the  grantees  are  to  take  dis- 
tinct, though  undivided,  shares;  for  a  grant  without  such 
words  would  give  a  joint  estate.  And  it  is  laid  down  in 
our  books  that  [the  common  law  is  apt  in  its  constructions 
to  &vour  joint-tenancy  rather  than  tenancy  in  common  (a); 
because  the  divisible  services  issuing  from  land  (as,  for  ex- 
ample, rent,)  are  not  divided,  nor  the  entire  services  (as 
fealty)  multiplied,  by  joint-tenancy, — as  they  must  neces- 
sarily be  upon  a  tenancy  in  common.]  Accordingly,  [if  land 
be  given  to  two,  to  be  holden  the  one  moiety  to  one,  and  the 
other  moiety  to  the  other,  this  is  an  estate  in  common  (A); 
and,  if  one  grants  to  another  halfiAs  land,  the  grantor  and 
grantee  are  also  tenants  in  common  (c); — ^because,  as  has 
been  before  observed  (d),  joint-tenants  do  not  take  by  dis- 
tinct halves  or  moieties ;  and  by  such  grants  the  division 
and  severalty  of  the  estate  is  so  plainly  expressed,  that  it  is 
impossible  that  they  should  take  a  joint  interest  in  the  whole 

(y)  Doe  V.  Green,   1   H.  &  H.  (b)  Litt.  ■.  298. 

314  i  Tide  lup.  p.  346.  (e)  Ibid.  ■.  299. 

(«)  Litt.  ■.  283.  (d)  Vide  sup.  p.  346. 
(a)  Fisher  r.  Wi^,  Salk.  392. 
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[of  the  tenements.  ]  Yet  on  the  other  hand,  an  estate  given 
to  A.  and  B.  equally  to  be  dividedhetween  them,  in  common 
law  conveyances,  hath  been  said  to  be  a  joint-tenancy  («), 
for  it  implies  no  more  than  the  law  has  annexed  to  that 
estate,  viz.  divisibility  (/)•  Such  a  limitation  however  in 
wills,  and  in  conveyances  founded  on  the  statute  of  uses, 
(of  which  we  shall  have  occasion  to  treat  hereafter,)  is 
certainly  a  tenancy  in  common  (^);  for  though  the  ten- 
dency of  the  antient  law  was  to  &vour  a  joint-tenancy,  the 
leaning  in  later  times  has  been  the  other  way  (A) ;  the  right 
of  survivorship  being  often  inconvenient  and  harsh  in  its 
efiect.  And  therefore  in  wills  and  the  conveyances  above 
referred  to — which  came  into  use  in  comparatively  modem 
times  and  where  a  more  liberal  construction  is  in  some 
respects  allowed,  than  in  the  case  of  a  common  law  con- 
veyance— a  tenancy  in  common  will  be  created  by  words 
which  might  operate  in  a  conveyance  not  founded  on  the 
statute,  as  a  limitation  in  joint-tenancy. 

We  may  take  this  opportunity  of  remarking,  that  when 
lands  are  given  to  two  or  more  as  tenants  in  common,  it 
frequently  happens  that  a  particular  estate  is  limited  to 
each  of  the  grantees  in  his  share,  with  remainder  over  to  the 
other  or  others  of  them — as  if  a  man  give  lands  to  his  two 
children  as  tenants  in  common  in  tail,  and  direct  that  upon 
fiulure  of  the  issue  of  one  of  them  his  share  shall  go  over 
to  the  other  in  tail,  and  ince  versi.  Such  ulterior  estates 
as  these  are  called  cross  remaindersy  because  each  of  the 
grantees  has  reciprocally  a  remainder  in  the  share  of  the 
other;  and  it  is  a  rule  respecting  them,  that  in  a  deed  they 
can  be  given  only  by  express  limitation,  and  shall  never  be 
inq}lied{i)'f  though  it  is  otherwise  with  respect  to  willsy 

(e)  1  Eq.  Cu.  Abr.  291.  (A)  Joliffe  v.  East,  8  Bro.  C.  C.  25  ; 

(/)  Fisher  v.  Wigg,  1  P.  Wnw.  17.  Fisher  r.  Wigg,  1  P.  Wms.  14. 

(g)  See  Co.  Litt  by  Harg.  190  b,  (t)  1  Saund.  by  Wms.  186,  n.(6); 

n.  (4) ;  1  Sand.  Us.  126 ;  RatcUffe's  Cole  «.  Levingston,   1  Vent.  224 ; 

case,  8  Rep.   59  b ;   1   Ventr.  82 ;  Doe  r.  Worsley,  1  East,  41S. 
Goodtitle  v.  Stokes,  1  Wils.  341. 
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which  are  expounded  more  liberally,  with  a  view  to  the 
presumable  intent  of  the  donor.  For  in  these,  cross-re- 
mainders may  be  raised  not  only  by  actual  limitation,  but 
by  any  expression  from  which  the  design  to  create  them 
can  reasonably  be  inferred  (A). 

A  tenancy  in  common  may  be  dissolved — By  parti- 
iion;  for  tenants  ia  common,  like  joint-tenants,  were  com- 
pellable by  the  statutes  before  mentioned  to  divide  their 
lands  by  writ  of  partition,  though  they  were  not  Uable  at 
common  law  to  such  a  proceeding  (Z);  and  they  may  be  stiU 
driven  to  a  partition  by  means  of  a  suit  in  equity.  And 
also, — l^By  uniting  all  the  titles  and  interests  in  (me  tenant, 
by  purchase  or  otherwise,  which  brings  the  whole  to  one 
severalty.] 

(k)  A  learned  disquisition  on  the      see  Co.  Litt.  195  b,  n.(1),  by  Butler, 
nature  of  cross-remainders  will  be  (/)  Vide  sup.  p.  849. 

found  in  1  Prest  Est.  94, 116  ;  and 
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CHAPTER  IX. 

OF   USES   AND   TRUSTS. 


The  modes  of  ownership  hitherto  considered  all  belong 
to  the  division  of  legal  estates,  to  which  oar  attention  was 
in  the  first  instance  to  be  directed  (a).  And  we  may  also 
remark  of  them^  that  they  constitute  tlie  prinuay  and  proper 
forms  of  property  in  land ;  haying  been  known  in  this 
country  fix)m  the  earliest  era  in  the  histoiy  of  the  Anglo- 
Norman  jurigprudence,  while  all  others  are  of  considerably 
later  introduction.  But  it  is  now  time  to  take  some  notice 
of  those  of  the  equitable  kind ;  which^  in  relation  to  the 
former,  are  not  only  of  posterior  but  derivatiye  origin,  and 
proportionally  more  complex  and  artificial  in  their  cha- 
racter: though  unmixed,  on  the  other  hand,  with  those 
principles  of  feudal  tenure  fundamentally  inherent,  as  we 
have  seen,  in  the  legal  or  common  law  estates. 

The  only  example  of  equitable  estate  to  which  we  hare 
hitherto  had  occasion  to  refer,  is  that  which  resides  in  a 
person  who,  having  conveyed  his  land  by  way  of  mortgage, 
is  still  entitled  to  the  equity  of  redemption  (&).  But  other 
interests  of  a  various  and  somewhat  intricate  nature  remain 
to  be  examined,  which  are  embraced  under  the  general 
appellation  of  Uses  and  Trusts. 

Uses  and  trusts  were  in  their  origin  closely  united,  but 
not  identical  (c).     A  trust  was  the  confidence  reposed  by 

(a)  Vide  tup.  p.  235.  (c)  Ai  to  the  manner  of  the  intro- 

(&)  Vide  sup.  p.  812.    An  equity  duction  of  usee  into  our  Uw,  Tide 

of  redemption  is  said  to  be  a  HtU  te  Reeyet's  Hist  Eng.  Law,  vol.  iiL  p. 

efuitff  and  not  merely  a  trust ;  1  S64,  vol.  !▼.  pp.  840,  516,  520;  Co. 

Sand.  Uses,  208,  2nd  ed. ;  Plunket  Litt.  by  Butler,  271  b,  n.  (1),  290  b, 

V.  Penson,  2  Atk.  290.  n.  (1). 


CHAP.  IX.— OF  USES  AND  TBUSTS. 


361 


one  man  in  another  when  he  invested  him  with  the  nominal 
ownership  of  property,  to  be  dealt  with  in  some  particular 
manner,  or  held  for  some  particular  person  or  purpose 
pointed  out.  If  the  trust  was  of  a  certain  description,  viz.,< 
to  hold  land  for  the  benefit  of  another  person,  generaDy, 
and  to  let  him  receive  the  profits,  the  sort  of  interest  or 
right  which  consequently  attached  to  the  latter  person  was 
called  a  itM,  to  distinguish  it  firom  the  nominal  ownership 
or  estate  of  the  trustee  {d). 

The  general  idea  of  a  use  or  trust  [answered  more  to  the 
Jidei  cammissum  than  the  ususfructus  of  the  civil  law  {e) ; 
which  latter  was  the  temporary  right  of  using  a  thing  with- 
out having  the  ultimate  property  or  fiill  dominion  of  the 
substance  (f) :  but  the  Jidei  commissum  (which  usually  was 
created  by  will)  was  the  disposal  of  an  inheritance  to  one, 
in  confidence  that  he  shotdd  convey  it,  or  dispose  of  the 
profits,  at  the  wiU  of  another  (^).]  The  right  of  the  latter, 
was  originally  considered  in  the  Roman  law  as  jus  preco'- 
rium  (A)— that  is,  one  for  which  the  remedy  was  only  by 
entreaty  or  request;    but   by  subsequent  institution   it 


{d)  The  books  are  rather  vague, 
and  not  always  correct  in  their  ac- 
count of  the  original  meaning  of  these 
terms.  Blackstone  (vol.  ii.  p.  S27) 
says  that  "  Uses  and  trusts  were  in 
'*  their  original  of  a  nature  Tery  si- 
*"  milar,arradier  exactly  the  same." 
There  can  he  no  doubt,  however, 
that  there  might  be  "  trusts"  which 
involved  no  "  uses,"  in  the  proper 
meaning  of  tliat  term.  Thus  Lord 
Bacon  expressly  distinguishes  a 
fu€  from  a  *'  special "  or  "  tran- 
"sitory"  /riw<.— (Bac  Read.  Us.) 
Again  it  is  dear  that  a  **  trust*'  wss 
referable  rather  to  the  person  in 
whom  the  confidence  was  reposed, 
"  use**  to  the  person  for  whose  bene- 
fit it  was  reposed.  Thus  it  is  said  by 
Ld.  Ch.  Baron  Gilbert,  <*If  the  use 


"  be  not  a  thing  annexed  to  the  land, 
"  it  will  be  asked  of  me  what  it  is : 
"  to  which  I  answer,  that  a  use 
"  is  the  equitable  right  to  have  the 
"  profit  of  lands,  the  legal  estate 
"  whereof  k  in  the  feoffee,  only  to 
"  the  trust  and  confidence  reposed  in 
•'  him."— (Gilb.  Us.  ed.  by  Sugd. 
374.)  And  again  Ld.  Bacon  re- 
marks, "  For  a  trust,  whkh  U  thu  way 
"  to  a  use,  it  is  exceedingly  well 
"  defined  by  a  civilian  of  great  un- 
"  derstanding,  Fidet  est  obligatio 
"  eonseieniUB  uniut  ad  intentiaiuM 
*•  oZ/fHaf.**— (Bac.  Read.  Us.) 

(e)  Oilb.  Uses,  by  Sugd.  3,  («.) 

(/)  Ff.  7, 1.  I. 

ig)  Inst.  3,  t  23,  ss.  ],  3. 

(*)  1  Cruise,  Dig.  394. 
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ftcquired  a  different  character  (i).  It  then  became  jus 
Jiduciarium^  and  entitled  to  a  remedy  from  a  court  of 
justice^  and  it  was  the  business  of  a  particular  magistrate^ 
^the preetor  Jidei  commissaries,  to  enforce  the  observance  of 
these  confidences  (A).  ^ 

[This  notion  of  a  use  was  transplanted  into  England 
j&om  the  civil  law,  about  the  dose  of  the  reign  of  Edward  the 
third  (/);  and  by  the  means  of  the  foreign  ecclesiastics,  who 
introduced  it  to  evade  the  statutes  of  mortmain.  ]  To  explain 
this,  we  must  remark  that  the  religious  houses  to  which 
they  belonged,  fell  under  the  legal  description  of  corpora" 
tions;  a  species  of  social  institution  on  which  we  shall  have 
occasion  to  dilate  hereafter,  and  of  which  at  present  we 
shall  only  say,  that  they  consist  either  of  collective  bodies 
of  men,  or  of  single  individuals — ^the  first  called  corpora- 
tions aggregate,  the  second,  corporations  sole), — ^to  whom 
the  law  allows  an  artificial,  distinct  fi-om  their  natural, 
personality;  and  who  possess,  as  persons  corporate,  the 
character  of  perpetuity :  their  existence  being  constantly 
maintained  by  the  succession  of  new  individuals  in  the 
place  of  those  who  die,  or  are  removed  (w?).  The  lands  be- 
longing to  corporations  were  consequently  said  to  be  in 
mortna  manu,  or  in  mortmain,  because  they  produced  no 
advantage  to  the  feudal  lord  by  way  of  escheat  or  other- 
wise (n) ;  and  therefore,  by  the  policy  of  the  antient  law, 
they  were  prohibited  from  the  purchase  of  land,  unless 
a  licence  in  mortmain  (as  it  was  called)  was  obtained 
for  the  purpose.  This  principle  was  enforced  by  a  variety 
of  statutes,  called  the  statutes  of  mortmain,  which  the 
clergy  of  the  day  were  constantly  exerting  their  ingenuity 
to  evade.  One  of  their  expedients  was  to  obtain  grants  of 
land,  [not  to  their  religious  houses  directly,  but  to  some 
person  to  hold  to  the  use  of  the  religious  houses.]  A  gift 
of  this  kind  conferred  no  estate  or  interest  whatever,  in  con- 


(0  1  Cruise,  Dig.  395. 
{k)  Intt.  2,  dt.  28,  8.  1. 

(/)  Sand.  Uses,  p.  17i  2nd  ed. 


(m)  See  further  ai  lo  eorperatioiM, 
bk.  !▼.  pt.  lit.  c  I. 
(n)  Co,  Litt  2  \k 
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templation  of  law^  on  those  whose  benefit  was  designed ; 
for  the  principle  of  the  feudal  tenure  was  to  look  no  fiui^her 
than  to  the  actual  and  ostensible  tenant^  and  to  consider 
him  alone  as  the  proprietor  (o).  The  use,  therefore,  declared 
upon  such  a  gift,  being  in  the  view  of  the  ordinary  courts 
of  justice  a  nan-eniityy  escaped  the  operation  of  the  statutes 
of  mortmain.  On  the  other  hand,  however,  it  did  not  re- 
main without  protection :  for  the  clerical  chancellors  of 
those  days  maintained  the  doctrine  that  such  gifts,  though 
not  effectual  in  the  ordinary  courts  of  law,  were  binding  in 
conscience ;  and  ought,  like  iiiefidei  commissa  of  the  Bo- 
mans,  to  be  enforced.  And  as  these  were  subjected  by 
the  imperial  institutions  to  the  jurisdiction  of  a  particular 
magistrate,  the  prsetor,  so  the  chancellors  claimed  the  right 
of  compelling  the  performance  of  the  trusts  in  question  in 
their  Court  of  Chancery ;  where  justice  was  administered 
upon  the  principles  of  equity,  in  contradistinction  to  the 
common  law  of  the  realm  (p). 

As  regards  the  corporate  bodies  or  reh'gious  houses 
themselves,  indeed,  this  evasive  contrivance  of  uses  proved 
to  be  of  little  avail ;  being  [crushed  in  its  infancy  by  statute 
15  Rich.  IL  c.  5,]  which  enacted  that,  for  the  future,  uses 
should  be  subject  to  the  statutes  of  mortmain,  and  forfeit- 
able like  the  lands  themselves,  unless  the  licence  of  the 
crown  were  duly  obtainecL  Yet  the  idea  being  once  in- 
troduced,  was  afterwards  applied  to  purposes  not  contem- 
plated by  its  inventors,  and  took  root  in  our  system  of 
jurisprudence ;  being  chiefly  recommended  by  two  consi- 
derations— ^first,  that  uses  were,  as  to  the  manner  of  their 
creation  and  transfer,  and  the  modifications  of  interest  to 
which  they  might  be  subject,  firee  firom  the  restrictive  rules 
which  applied  to  the  common  law  estates :  secondly,  that 
they  were  not,  in  general,  liable,  like  these  estates,  to  forfei- 
ture (9),  and  originally  not  even  to  forfeiture  for  treason  (r). 

(o)  1  Cniiie,  Dig.  402.  iif.  p.  192. 

(p)  Vide  sap.  p.  82;  8  BI.  Com.  (9)  Vide  sup.  pp.  204,  214. 

51 ;  RecYes'B  Hist.  Eng.  Law,  yoI.  (r)  See  38  Hen.  8,  c.  2a 
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And  owing  to  this  latter  circumstance  in  particular  [it  hap- 
pened that,  during  our  long  wars  in  France  and  the  subse- 
quent civil  commotions  between  the  houses  of  York  and 
Lancaster,  uses  grew  almost  universal ;  through  the  desire 
that  men  had  of  securing  their  estates  firom  forfeiture  when 
each  of  the  contending  parties,  as  they  became  uppermost, 
altematelj  attainted  the  other.  Till  aiiout  the  reign  of  Ed- 
ward the  fourth,  before  whose  time  Lord  Bacon  remarks 
that  there  are  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses  («),  the  courts  of  equity  began  to  reduce 
them  to  something  of  a  regular  system.] 

With  respect  to  the  kinds  of  property  that  might  be  the 
subject  of  a  use,  we  may  observe,  in  general,  that  aU  cor- 
poreal hereditaments,  whether  in  possession,  remainder,  or 
reversion ;  and  many  that  are  incorporeal,  for  example, 
rents  and  advowsons,  might  be  granted  to  a  use ;  but  not 
those  of  which  the  use  was  inseparable  from  the  possession 
and  qiuB  ipso  usu  consumuntur,  as  ways,  oommons,  and  the 

like(0. 

The  manner  in  which  a  use  was  commonly  created  was 

as  follows.  The  owner,  or  actual  tenant  of  the  land,  con- 
veyed it  by  feoffinent,  upon  the  trust  or  confidence,  which 
often  rested  upon  merely  oral  agreement  («),  that  the 
feoffee  should  hold  the  land  to  the  use  of  some  third  person, 
or  it  might  be  to  the  use  of  the  feoffor  himself  (x).  The 
effect  of  this  transaction  (as  already  in  part  explained)  was, 
that  the  legal  seisin  or  feudal  tenancy  of  the  land  became 
severed  from  the  substantial  and  beneficial  ownership  or 
use ;  the  former  being  vested  in  the  trustee,  otherwise  called 
feoffee  to  usesy  the  latter,  in  the  person  to  whose  use  he 
held,  who  received  the  appellation  of  cestui  que  use.  Of 
these  divided  interests,  that  of  the  feofl^  alone  obtained 
protection  in  the  court  of  common  law;  where  he  was  con- 

(»)  Bac.  Bead.  Us.  per  Doddridge,  J.,  Oilb.  Ubcs,  485, 

(/)  2  Bl.  Com.  380;  1  Sand.  Uses,  Srd  ed.  by  Sagd. 

70, 2nd  ed. ;  1  Cruise,  Dig.  408 ;  W.  <k)  1  Sand.  Uses,  17,  2nd  ed. 

Jones,  127  ;  Ld.  Willoughby^s  case,  (s)  1  Cruise,  Dig.  S92. 
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gidered  as  absolute  owner.  But  a  different  doctrine  was 
maintained  in  the  courts  of  equity,  which  treated  cestui  que 
usey  on  the  other  hand,  as  the  true  proprietor;  and  com- 
pelled the  feoffee  to  account  to  him  for  the  rents  and  pro- 
fits, and  to  hold  the  land  at  his  disposal. 

Uses,  however,  might  be  created,  not  only  by  an  express 
agreement  or  declaration,  but  by  mere  implication  fix>m 
the  nature  of  the  conveyance  itself.  Thus  if  a  man  made 
a  feoffment  in  fee  to  another,  without  any  consideration, 
equity  would  presume  that  he  meant  it  to  the  use  of  him- 
self; and  would  therefore  raise  an  implied  use  for  his 
benefit  (y),  unless  he  expressly  declared  it  to  be  to  the 
use  of  another,  and  then  nothing  was  presumed  contrary 
to  his  own  expressions  {z).  And  here  we  may  observe,  that 
uses  thus  returning  by  way  of  implication  to  the  grantor 
himself,  were  called  reauUing  uses  (a).  Uses  also  were 
capable  of  being  raised  in  some  cases  upon  mere  con- 
tracts (&),  without  the  formality  of  any  conveyance;  and 
this  either  expressly  or  by  implication.  For  if  a  man  in 
consideration  of  natural  affection,  covenanted^  that  is,  con- 
tracted under  the  solenmity  of  a  deed  (c),  that  he  would 
stand  seised  of  his  land  to  the  use  of  some  near  relative 
named (d);  or  of  a  wife,  actual  or  intended;  a  court  of 
equity,  even  though  no  valuable  consideration  passed, 
would  enforce  the  use,  and  treat  the  covenantor  thereafter 
as  a  mere  trustee  for  the  party  whose  benefit  was  designed* 
So  if  a  man  had  bargained  and  sold  his  land  to  another, 
(that  is,  agreed  to  sell  it  him,)  for  pecuniary  consideration, 
but  had  made  no  actual  feoffinent  or  conveyance,  equity 
would,  under  such  circumstances,  consider  the  estate  as 

(y)  1  Sand.  Us.  68, 2Dd  ed. ;  Yin.  (6)  1  Sand.  Us.  118, 2nded.;  ibid. 

Uses,  P.;  1  Cruise,  Dig.  443,  446,  II.  50;   Chudleigh'a  case,  1    Rep. 

460 ;  OUb.  118.  139  b. 

(s)  2  Bl.  Com.  880.  (c)  2  Bl.  Com.  804. 

(a)  1  Cruise,  Dig.  442,  446,  460;  {d)  Gilb.  Uses,  93;  Sugd.  Introd. 

2  Bl.  Com.  SZ&  \  Doe  v.  Rolfe,  8  Ad.  to  Gilb.  xItii. 
&  EI.  650. 
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belonging  to  the  party  who  had  paid  the  money;  and  would 
consequently  hold  the  bargainor  to  be  seised  of  the  land 
from  thenceforth,  to  the  use  of  the  bargainee  (e). 

No  contracts  of  either  kind,  however,  would  be  enforced 
in  equity,  unless  founded  upon  the  particular  species  of 
consideration  above  described  as  appropriate  to  the  case ; 
a  gratuitous  engagement,  in  favour  of  a  stranger,  being 
insufficient  to  raise  a  use. 

In  general  all  persons  were  of  capacity  thus  to  become 
trustees,  and  to  hold  to  a  use  (y).  There  were,  however, 
some  exceptions.  For  persons  attainted  and  aliens  were 
for  this,  (as  for  all  other  purposes,)  disqualified  from  hold- 
ing land  (^) ;  and  the  doctrine  was  also  established,  [that 
neither  the  king  nor  queen,  on  account  of  their  dignity 
royal  (A),  nor  any  corporation  aggregate,  on  account  of  its 
limited  capacity  (t),  could  be  seised  to  any  use  but  their 
own;  that  is,  they  might  hold  the  lands,  but  were  not 
compellable  to  execute  the  trust.] 

As  the  feoffee  or  person  seised  to  uses  was  considered 
at  the  common  law  as  absolute  owner,  his  estate  was  of 
course  subject  to  all  the  incidents  which  would  attach  to 
one  held  for  his  own  benefit.  It  would  devolve  to  his  legal 
representative  at  his  death,  and  might  be  aliened,  or  for- 
feited by  his  act  while  Uving ;  or  become  subject  to  execution 
fer  his  debts,  or  to  escheat  for  want  of  an  heir.  His  wife 
also  would  be  entitled  to  dower;  and  where  the  feoffee 
was  a  married  woman,  her  husband  might  claim  an  estate 
by  the  curtesy  (A). 

It  is  to  be  observed,  too,  that  persons  claiming  under  titles 

(e)  2  Sand.  Ua.  50,  2nd  ed.    But  (h)  2  BI.  Com.  830 ;  1  Sand.  Us. 

the  precise  technical  words  of  6ar^at»  65,  2nd  ed. 

€md  taltt  or  covenant  to  stand  teitedf  (i)  Ibid. 

are  not  essential,  if  there  are  words  {k)  1  Sand.  Us.  75,  76,  2nd  ed  ;  1 

tantamount.     (Treat,    on    Equity,  Cruise,  Dig.  403;  2  Bl.  Com.,  ubi 

book  ii.  chap.  8,  s.  1.)  sup.    As  to  his  estate  being  liable 

(/)  1  Sand.  Us.  62, 2nd  ed.  to  execution  for  his  debts,  see  Oilh. 

{g)  Ibid.  65.  Us.  by  Sugd.  8rd  edit  p.  15. 
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derived  like  these^  from  the  feoffee^  were  in  some  cases  en- 
titled to  hold  for  their  own  benefit^  free  from  any  equitable 
obligation  to  perform  the  trust.  Originally^  indeed^  it  was 
held  that  the  Court  of  Chancery  could  give  relief  only 
against  the  person  himself  in  whom  the  trust  was  first  re- 
posed, and  not  against  such  as  might  derive  title  through 
him.  [This  was  altered  in  the  reign  of  Henry  the  sixth 
with  respect  to  the  heir  (/);  and  afterwards  the  same  rule, 
by  a  parity  of  reason,  was  extended  to  such  alienees  as  had 
purchased  either  without  a  valuable  consideration,  or  with 
an  express  notice  of  the  use  (m).  But  a  purchaser  for  a 
valuable  consideration  without  notice,]  or  a  creditor  ob- 
taining execution  (n),  [might  hold  the  land  discharged  of 
any  saeh  confidence ;  and  so  if  the  feoffee  to  uses  died  with- 
out heir,  or  committed  a  forfeiture,  or  married,  neither  the 
lord  who  entered  for  his  escheat  or  forfeiture,  nor  the  hus- 
band who  retained  the  possession  as  tenant  by  the  curtesy, 
nor  the  wife  to  whom  dower  was  assigned, — ^were  liable  to 
perform  the  use:  because  they  were  not  parties  to  the 
trust,  but  came  in  by  act  of  law(o):  though  doubtiess 
their  titie  in  reason,  was  no  better  than  that  of  the  heir.] 

The  capacity  of  becoming  cestui  que  use,  was  even  more 
extensive  than  that  of  becoming  trustee ;  and  it  may  be 
sufficient  to  observe  generally,  that  all  persons  competent 
to  take  a  conveyance  of  land  might  also  take  an  interest  in 
it  by  way  of  use  (p). 

The  natiure  of  this  interest,  constituting  as  it  did  a  new 
sort  of  ownership,  wholly  distinct  from  the  common  law 
or  legal  estate,  to  which  alone  our  attention  was  formerly 
directed,  demands  a  particular  consideration.  It  was  in 
its  nature  so  exclusively  equitable,  that  the  courts  of  com- 
mon law  accounted  tiie  cestui  que  use,  if  out  of  possession, 
as  a  mere  stranger  to  the  land ;  if  in  possession,  as  no  more 

(/;    Keilw.  42;    see  the  Year-  pp.  15,  16. 

book,  22  £dw.  4,  c.  6.  (o)  See  1  Sand.  Uses,  229, 2nd  ed. 

(m)  Keilw.  46.  (/>)  1  Sand.  Uses,  66. 
(n)  Gilb.  Uses,  by  Sugd.  3rd  edit. 
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than  a  tenant  at  sufferance.  Thej  consequentlj  allowed 
no  effect  to  his  alienation  or  demise  of  the  land,  if  made 
without  the  consent  of  the  trustee ;  and  they  held  it  not  liable 
to  forfeiture  for  his  de&ult,  nor  to  execution  for  his  debts  (9). 
In  equity,  howeyer,  the  properties  or  incidents  of  this  kind 
of  ownership  were  in  a  great  measure  assimilated  to  those 
of  a  legal  estate ;  while  on  the  other  hand  they  were  settled, 
in  certain  respects,  upon  principles  more  advantageous  to 
the  owner.  These  properties  were  principally  as  follows : — 
1.  Contrary  to  the  course  of  the  common  law  with  respect 
to  freehold  estate,  uses  even  for  life,  or  for  a  greater  interest, 
might  be  created  or  assigned  [by  secret  deeds  between  the 
parties,  or  might  be  devised  by  last  will  or  testament(r) ; 
for  as  the  legal  estate  in  the  soil  was  not  transferred  by 
these  transactions,  no  livertf  of  seisin  was  necessary,]  or  in 
its  nature  applicable  to  the  case.  2.  As  a  use  was  exempt 
from  the  restrictions  of  the  common  law  as  to  the  manner 
of  creation  or  transfer,  so  it  enjoyed  a  similar  freedom  as 
regards  the  modification  of  the  interest  itself  Thus  uses 
might  not  only  be  in  possession,  reversion,  or  remainder, 
(vested  or  contingent,)  according  to  the  &shion  of  legal 
estates ;  but  might  also  be  limited  for  future  interests  not 
corresponding  with  the  legal  idea  of  a  remainder.  When 
in  the  nature  of  estates  in  possession,  reversion,  or  vested 
remainder,  they  were  called  uses  in  esse ;  in  other  cases 
they  were  described  as  uses  in  futuro^  contingent  uses,  or 
uses  in  possibility's).  3.  A  use  was  not,  as  before  re- 
marked, subject  to  forfeiture(^) ;  and  did  not  escheat  upon 
attainder,  or  other  d«fect  of  blood ;  [for  escheats  and  the 
like  are  the  consequence  of  tenure,  and  uses  are  held  of 
nobody.  4.  Again,  no  wife  could  claim  dower,  or  husband 
an  estate  by  curtesy,  of  a  use  (u) ;  for  no  trust  was  declared 

(9)  2  B1.Com.S3l;  ISand.Uses,  Bac.  Read.  Us. ;    Bac   Ab.  Uses, 

73,  74,  2nd  cd.  (G). 

(r)  Bac  Read.  Uaes,  512,  808 ;  1  (1)  Vide  §up.  p.  868. 

Sand.  Uses,  72, 2nd  ed.  {»)  Vernon's  case,  4  Rep,  I.  b;  2 

(«)  Chudleigh'scase,  1  Rep.  136  b,  And.  75.     As  to  dower  and  curtesy, 

121  b ;  Lovics*  case,  10  Rep.  85  a  ;  vide  sup.  pp.  272,  269. 
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[for  their  benefit,  at  the  original  grant  of  the  estate.  And 
therefore  it  became  customary,  when  most  estates  were  put 
in  use,  to  settle  before  marriage  some  joint  estate  to  the 
use  of  the  husband  and  wife  for  their  lives,  which  was  the 
original  of  modem  jointures  (x).  5.  Lastly,  a  use  could 
not  be  extended  by  writ  of  elegit,  or  other  legal  process, 
for  the  debts  of  cestui  que  use  ;]  though  the  legal  estate  was 
liable  to  such  execution  for  the  debt  of  the  legal  tenant. 

The  state  of  things  here  described  was,  however,  attended 
with  a  variety  of  inconveniences.  A  person  in  possession 
of  the  land  as  apparent  owner,  would  often,  in  reality,  be 
a  mere  cestui  que  use^  and  consequently  no  more  than  a 
tenant  at  sufferance  in  regard  to  the  legal  estate ;  or  he 
might,  on  the  other  hand,  be  a  mere  trustee,  the  equitable 
ownership  and  the  right  to  receive  the  profits  residing  in 
another  (y ) :  and  as  putting  an  estate  into  use  was  often  a 
secret  transaction,  with  which  strangers  had  no  means  of 
becoming  acquainted  (^r),  they  were  in  constant  danger 
of  being  deceived  as  to  the  true  state  of  the  title.  We 
cannot  therefore  be  surprised  at  Lord  Bacon's  complaint 
that  [this  course  of  proceeding  "  was  turned  to  deceive 
many  of  their  just  and  reasonable  rights.  A  man  that 
had  cause  to  sue  for  land,  knew  not  against  whom  to 
bring  his  action,  or  who  was  the  owner  of  it.  The  wife 
was  defirauded  of  her  thirds,  the  husband  of  his  curtesy, 
the  lord  of  his  wardship,  relief,  heriot,  and  escheat,  the 
''  creditor  of  his  extent  for  debt,  and  the  tenant  of  his 
'*  lease  (a)."  To  remedy  these  inconveniences  abundance 
of  statutes  were  provided,  which  made  the  lands  liable 
to  be  extended  by  the  creditors  of  cestui  que  use  (b) ;  allowed 
actions  for  the  freehold  to  be  brought  against  him  if  in 
actual  pernancy  or  enjoyment  of  the  profits  (c) ;  made  him 

(<)  Vide  lup.  p.  278.  (a)  Bac  Use  of  the  Law,  158. 

(y)  Bac.  Ab.  Uses  and  TrusU,  p.  (*)  Stat.  50  Edw.  8,  c.  6 ;  2  Rich- 

88.  2,  St  2,  c.  8 ;  19  Hen.*7,  c  15. 

(t)  1  Sand.  Us.  17,  18,  28;  Pre-  (c)  1  Rich.  2,  c.  9;  4  Hen.  4,  c. 

amble  of  Stat,  of  Uses.  7 ;  U  Hen.  6,  c.  8 ;  1  Hen.  7,  c  1. 

VOL.  I.  B  B 
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[UaUe  to  actions  of  waste  (d) ;  established  his  conyeyance 
and  leases  made  without  the  concurrence  of  his  f6oflfees(tf); 
and  gave  the  lord  the  wardship  of  his  heir,  with  certain 
other  feudal  perquisites  (/). 

These  provisions  aU  tended  to  consider  oesiid  que  use  as 
the  real  owner  of  the  estate ;]  and  it  being  at  length  r^ 
solved  to  cany  this  idea  into.fiill  eflfect,  that  celebrated  Act 
was  passed  in  the  reign  of  Henry  the  eighth,  which  is 
[usually  called  the  Statute  of  Uses  {jg\  or  in  conveyances 
and  plea$ngSy  the  Statute  for  transferring.  Uses  into.  Pos* 
session*  The  hmt  seems  to  have  been  derived  from  what 
was  done  at  the  accession  of  King  Richard  the  third;  who 
havings  when  Duke  of  Gloucester,  been  frequently  made  a 
fec^fee  to  uses,  would  upon  the  assumption  of  die  crown 
(as  the  law  was  then  understood)  hayebeen  entitled  to  hold 
the  lands  discharged  of  the  use.  But  to  obviate  so  noto- 
rious an  injustice,  an  act  of  parliament  was  immediately 
passed,  which  ordamed  that,  whe]:e  he  had  been  so  enfeoffed 
jointly  with  other  persons,  the  lands  should  vest  in  the 
other  feoffees  as  if  he  had  never  been  named;  and  that, 
where  he  solely  stood  enfeo^Eed,  the  estate  itself  should  vest 
inoefhii9iiet»«inlikemannerashehadtheuse(A).  And  so 
the  statute  of  Henry  the  dghdi,  after  reciting  the  various 
inconveniences  before  mentioned,  and  many  others,  enacts 
that,  where  any  person  shall  be  seised]  of  lands  or  other 
herecUtaments  (t)  to  the  use,  confidence,  or  trust  of  any 
other  person  or  body  politic,  the  person  or  body  politic 
entitled  to  ihe  use,  c<»ifidence  or  trust  in  fee  simple, 
fee  tail,  fer  life  or  years,  or  otherwise, — or  in  remainder 
or  reversion, — shall  from  henceforth  stand  and  be  seised 
or  possessed  of  the  said  lands  or  other  hereditaments 
of  and  in  the  like  estates,  as  they  hfive  in.  the  use,  trust, 

(if)  Stat  11  Hen.6,  c.  5.  (0  The  words  in  the  Act  are 

(e)  Stat  1  Rich. 8, c  I.  "honours,   castles,  manors,   lands, 

(/)  Stat  4  Hen.  7,  c.  17;  19  Hen.  '*  tenements,  rents,  services,  rever- 

7,  c.  15.  "  sions,  remainders,  or  other  heredit- 

ig)  27  Hen.  8,  c.  10.  «  amenu ;"  27  Hen.  8,  c.  10,  s.  1. 
(A)  1  Rich.  8,  c.  S. 
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or  confidence :  and  that  the  estate  of  tke  person  so  seised 
to  uses  shall  be  deemed  to  be  in  him  or  them  that 
have  the  use,  in  such  quality,  manner,  form,  and  con- 
dition, as  they  had  before  in  the  use.  The  effect  of  this 
statate,  wherever  it  comes  into  operation,  is  to  execute 
the  use ;  that  is,  it  instantaneoudy  (A),  and  as  by  a  ki]^  of 
parliamentaFy  magic  (Q,  transmutes  l^e  equitable  interest 
of  ceshd  que  use  into  a  legal  estate  of  the  same  nature,  and 
makes  him  tenant  of  the  land  accordingly,  hn  lieu  of  the 
feoffee  to  uses,  or  trustee :  whose  estate,  on  the  other  hand, 
is  at  the  same  moment  annihilated  (m).  The  use  is  also 
said  to  be  transferred  into  possession^n) ;  that  is,  the  legal 
estate  conferred  on  cestui  que  use  is  considered  as  an  estate' 
in  actual  seisin  or  possession  (according  to  its  nature),  and- 
such  as  requires  no  fiirther  ceremony  for  its  completion  (o). 
Thus  if  a  feoffinent  be  made  to  A.  and  his  heirs  to  the  use' 
of  B.  and  his  heirs,  an  estate  in  foe  simple  in  possession  i» 
CO  instanii  vested  by  force  of  ike  statute,  and  without  livery' 
of  seisin,  in  B. ;  and  A.  takes  nothing  (p) :  (xr  if  a  person^ 
seised  in  fee  bargains  and  sells  to  A.  for  a  year,  for  a  pecu- 
niary consideration — ^which  we  may  remember  constitutes 
a  seisin  in  the  bargainor  to  the  use  of  A.  (9)— A.  imme- 
diately becomes,  by  force  of  the  statute  and  without  entry, 
possessed  of  the  land  for  the  term  of  one  year ;  the  reversion 
remaining  in  the  bargainor. 

Here  we  must  observe,  however,  that  to  bring  the 
statute  into  operation,  it  is  essential  that  there  should  not 
only  be  a  use,  but  a  person  seised  to  the  use  (r) ;  for  its  pro- 
visions are  confined  to  the  case  where*  ^^  one  person  shall 
be  seised  to  the  use  of  any  other  person."    And  therefore 

(k)  2  Bl.  Com.  938.  bury,  6  Man.  Bt  Gr.  466,  in  ndU. 

(I)  Ibid.  838.  {p)mA,*k  momentaiy  feisin  rHtt 

{m)  Ibid.  S88.  no  estate  in  him.  (James  v.  Plant,  in 

(m)  1  Saond.  251,  n.  (2),  2S4  b,  n.  error,  4  Ad.  ft  EL  76«. ) 

(4).  {q)  Vide  sup.  p.  865. 

(o)  As  to  the  effect  upon  thesta-  (r)  1  Sand.  Vb.  97,  lllS,  188;  2 

tutory  seisin,  of  cestui  que  use  dh'-  Sand.  Us.  68. 

eUttwumg  the  use,  see  Burdett  v.  Spils- 

B  B  2 
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where  an  exiKting  tenn  of  years  is  limited  to  a  use,  as  where 
a  term  of  1000  years  is  assigned  to  B.  to  the  use  of  C,  it 
was  decided  by  the  common  law  judges  soon  after  the 
statute  passed,  and  has  been  since  uniformly  held,  that  the 
provisions  of  the  statute  do  not  apply  to  the  case,  and  that 
the  use  will  consequently  remain  unexecuted.  For  of  such 
estates  as  these,  (being  mere  chattels,)  the  termor  is  not 
seiied,  but  oiilj.pa88es9ed(s);  and  therefore  there  is  no  per- 
son seised  to  a  use  as  the  statute  requires  (t).  Upon  the 
same  principle  of  dose  adherence  to  the  words  of  the 
statute,  it  is  held,  that  the  seisin  should  be  vested  in  a 
different  person  from  cestui  que  use  himself:  for  otherwise 
the  case  does  not  arise  of  one  person  seised  to  the  use  of 
another  (u).  And  the  seisin  should  be  for  an  estate  as 
extensive  as  the  nise  itself;  for  the  statute  only  executes 
the  use  so  fiir  as  there  is  a  corresponding  seisin.  Thus 
if  land  be  conveyed  to  A.  for  life  to  the  use  of  B.  in  fee ; 
ihe  statute  will  vest  the  legal  estate  in  B.  only  during  the 
life  of  A.  (a:). 


(«)  Vide  sup.  p.  287. 

(I)  1  Sand.  Ui.  198,  2nd  edit.; 
Gilb.  Ub.  79 ;  Hoc.  Read.  Us.  9Z5  t 
DiUon  ».  Fraine,  Fopb.  70.  This 
case,  of  the  limitation  of  a  term  of 
years  to  a  use,  must  be  carefully 
distinguished  from  the  limitation  of 
the  Jr§ekold  to  a  use  for  a  term  of 
years  i  for  the  latter  ii  executed  by 
the  statute.    (Oilh.  Us.  80.) 

(tt)  1  Sand.  Us.  96. 

(jr)  1  Sand.  Us.  118 ;  GUb.  Us. 
480.  There  was  once  a  great  con- 
troversy on  the  question  out  of  what 
seisin  "contingent  uses"  are  in  cer- 
tain cases  to  be  executed ;  and  this 
invoWed  the  curious  doctrine  of 
tdntitta  jurU,  Thus  where  land  is 
conveyed  by  feoffment  to  A.  and  his 
heirs,  to  the  use  of  B.  for  life,  re- 
mainder to  the  use  of  his  unborn 
sons  successively  in  tail,  remainder 


to  the  use  of  C.  in  fee ;  it  is  neces- 
sary, in  order  that  the  statute  should 
transmute  all  these  uses  into  legal 
estates,  that  there  should  be  a  seisin 
out  of  which  to  execute  not  only  the 
uses  hn  eue  to  B.  and  C,  but  the 
future  uses  to  the  sons  of  B.  And 
by  some  persons  it  was  thought  ne- 
cessary, also,  that  this  seisin  should 
exist  with  respect  to  each  use  at  the 
time  of  its  possessing  the  character 
of  a  use  m  esse.  But  all  the  actual 
seisin  of  the  feoffee  A.  is  exhausted 
before  any  son  of  B.  is  born,  being 
drawn  out  of  him  to  execute  the  uses 
m  ene  to  B.  and  C. ;  which  uses, 
taken  together,  extend  to  the  entire 
inheritance.  Here,  therefore,  was 
the  difficulty ;  and  in  order  to  meet 
it,  it  was  held  by  great  authorities 
that  there  still  remains  in  the  feoffee, 
though  not  an  actual  seisin,  yet  a 
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As  regards  the  use  itself,  also,  a  similar  rigour  of  con- 
struction was  adopted  by  the  early  expounders  of  the  sta- 
tute (y) ;  and  their  doctrines  have  long  since  passed  into 
settled  law.  The  decisions  of  the  common  law  courts  on 
this  subject  were  as  follows: — 1.  It  was  held  that  no  tue 
can  he  limited  upon  a  U8e{z).  Thus  where  A.,  being 
seised,  bargains  and  sells  for  a  pecuniary  consideration  to 
B.,  the  legal  estate  passes  (as  we  have  seen)  by  force  of 
the  statute  to  B.,  to  whom  the  use  is  limited  by  the  effect 
of  the  bai^ain  and  sale ;  and  from  this  it  might  seem  rea- 
sonable to  infer  that  where  A.  bargains  and  sells  to  B.,  to 
the  use  of  C,  the  legal  estate  would 'vest  in  C,  for  the 
ultimate  use  is  here  limited  to  him.  But  the  judges  held 
that  it  would  vest  in  this  case  also  in  B.,  and  that  C. 
would  take  nothing ;  for  the  statute,  they  said,  would 
execute  the  first  use  limited  to  B.,  but  not  the  second, 
limited  to  C. ;  the  latter  use  being  a  mere  nullity,  inas- 
much *^  as  no  use  can  be  engendered  of  a  use(a).''  Upon 
the  same  principle  a  feofEment  to  A.  to  the  use  of  B.  in 
trust  for  C,  was  held  to  vest  the  legal  estate  in  B. ;  and 


tcintiOa  Juritf  or  possibility  otfitture 
seisin,  to  serve  the  future  uses  as 
they  come  into  ease*  But,  according 
to  others,  there  was  no  necessity  for 
resorting  to  this  theory;  it  being 
sufficient,  in  their  opinion,  for  the 
purpose  of  the  statute,  that  at  the 
time  of  the  creation  of  the  future 
uses  there  should  be  a  seisin  to  serve 
them,  though  there  should  be  none 
at  the  time  of  their  coming  into 
eue  f  and  they  concluded  that  in  the 
case  supposed  there  would  remain 
in  A.  neither  any  seisin  nor  any 
possibility  of  seisin,  after  the  uses  to 
B.  and  C.  were  executed.  (Dy.  840; 
2  Sid.  98 ;  1  Sand.  Us.  147 ;  Feame, 
by  Butler,  291 ;  1  Prest  Est  170 ; 
Sugd.  Otlb.  Us.  181 ;  Burt  Com- 
pend.    60 ;     Hayes,   Convey.   48  ; 


Watk.  Convey.  8th  ed.  248.)  The 
controversy,  however,  is  now  dis- 
posed of  by  Act  of  Parliament;  it 
being  provided  by  28  &  24  Vict  c 
88,  s.  7,  that  such  uses  shall  take 
effect  when  and  as  they  arise  by 
force  of  the  original  seisin  to  the 
uses ;  and  that  no  tdmiillaJnHi  shall 
be  necessary  or  deemed  to  remain. 

(y)  This  strictness  has  been  attri- 
buted  to  a  disinclination  on  the  part 
of  the  judges,  to  carry  the  abolition 
of  uses  so  far  as  had  been  intended 
by  the  legislature.  (First  Real  Prop. 
Rep.  8.) 

(s)  Oilb.  Us.  847 ;  1  Sand.  Usl 
198,  2nd  edit ;  2  Bl.Com.  885.  See 
per  curiam,  Gilbertson  «.  Richards, 
4  H.  &  N.  297. 

(a)  Tyrrel's  case,  Dy.  155. 
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C.  was  aUowed  to  take  niotliiiig(i).  This  maxim,  that 
there  can  be  no  use  upon  a  use,  proceeded  upon  the  prin- 
ciple that,  after  the  limitation  of  one,  another  must  be 
oonsidexed  as  repugnantf  and  therefore  void*  Yet  the 
doctrine,  howev^  firmly  settled,  is,  upon  the  whole,  not 
satijfiustory ;  for  it  was  clearly  intended,  in  the  cases 
ftbore  supposed,  that  C.  should  haye  the  beneficial  in- 
terest; and  the  instant  the  first  use  was  executed  in  B,  he 
might  without  impropriety  have  been  considered  as  seised 
to  the  use  of  C. ;  which  second  use  the  statute  might  as 
well  have  been  permitted  to  execute  as  it  did  the  first  (c). 
2.  The  judges  held,  and  the  doctrine  has  since  been  con- 
firmed by  a  Tariety  of  decisums,  that  where  the  person  ea- 
trusted  has  any  active  duty  to  perform,  he  cannot  be  con- 
sidered as  holding  to  a  use,  or  at  least  not  such  a  use  as 
the  statute  executes.  Thus,  where  lands  were  given  to  B. 
and  his  heiiw,  with  a  direction  to  receive  and  pay  over  the 
profits  to  C,  this  was  held  to  be  no  use  in  C, ;  though,  on 
the  other  hand,  if  the  direction  were  to  permit  C,  to  take 
the  profits,  this  was  considered  to  be  a  use  executed  in 
him  {d) ;  for  here  we  may  obserre,  is  no  active  duty  ap- 
pointed for  the  trustee  (e). 


(ft)  2  Bl.  Com.  186;  GUb.  Ua. 
Si]gd.lx. 

(e)  2  Bl.  Com.  886. 

U)  **  Hame/aii  M^mtnt  in  fie  al 
§om  9U$  ptr  Urm  d$  vm,  f  I  qiu  pm»  $am 
d^eeatt  /.  N.  prendra  Um  prq^U :  ceo 
faU  un  MM  ••  /.  N.  Qmtrar,  t*U  dit, 
que  ptUt  fon  fliorf  sesfeoffeei  prendroni 
U$  pr^0tM  ei  Uveromt  eux  ai  L  N, :  uo 
mefaU  me  im  L  N,  ear  H  n'ad  eux  niei 
porleemaintietjingeet.*'  (Bro.  Feoff, 
al  Uses,  62 ;  86  Hen.  8.)  And  see 
2  Saund.  by  Wma.  11  a,  n.  (17)  i  8 
Yin.  Abr.  262,  tit  Devise ;  Browne 
o.  Ramsdon,  8  Taunt.  564 ;  Doe  «i 
Homfray,  6  Ad.  8c  £1.  206 ;  Doe  f. 
Scott,  4  Bing.  507. 

(tf )  In  reference  to  tbe  distinction 


Dotiead  in  the  text,  we  may  obaerre, 
that  though  the  trustee  to  whom  some 
acdve  duty  is  appointed  takes  the 
legal  estate,  he  takes  one  only  com- 
mensurate in  duration  with  the  pe- 
riod during  which  the  duties  are 
to  be  performed.  Thus  if  land  be 
given  to  B.  and  his  heirs,  with  di- 
rections to  pay  over  the  profits  to 
C.  during  the  life  of  C,  and  then  to 
permit  D.  to  take  the  profits,  the 
legal  esmte  is  vested  in  B.  during 
C.*s  life,  but  on  D.*s  remainder 
vesting  in  possession,  he  has  a  legal 
estate  in  virtue  of  the  statute.  (See 
Barker  v.  Greenwood,  4  Mee.  &  W. 
429 ;  Adams  o.  Adams,  6  Q.  B.  860; 
Doe  d.  Miiller  v.  Claridge,  6  C.  B. 
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The  uses  (or  intended  usee)  which  v/^re  thus  excluded 
brom  the  ot^eration  of  the  statute,  because  there  was  no 
seisin  to  siipport  Ihan,  or  because  they  were  limiibed  on  a 
precedent  use,  did  not  fidl,  nevertheless,  to  obtain  protec- 
tion fix>m  the  courts  of  equity ;  for  in  boUi  cases  it  was 
ievidetit  thttt  the  person  directed  to  hold  to  the  purpose 
which  the  statute  was  incoihpetent  to  execute  (or,  accord- 
ing to  the  examples,  B.,)  yfrna  never  intended  by  the  parties 
to  have  any  beneficial  interest,  and  that  his  capacity  was 
Inerely  fiduciary  (/).  Tho^ore  the  Court  of  Chancery 
determined  that  though  the  pufposes  pointed  dut  weie  not 
uses  executable  by  the  statute,  yet  a  inut  subsisted  in  the 
person  directed  to  perform  the  purpose ;  and  thAt  such  trust 
was  binding,  if  not  at  law,  yet  in  conscience  and  in  equity* 
To  this  the  ieasoh  of  mankind  assented  (^);  and  die  in- 
terests in  question,  though  rejected  at  law  as  uses,  became 
established  in  equity  undar  thie  denbminataon  of  trusts, 
A  similar  protection  was  abo  giten,  tor  the  same  reason, 
and  under  the  same  name,  tb  all  ihose  Confidences  which 
were  excluded  fixim  ihe  operation  of  ihud  Matute,  on  ac- 
count of  the  active  duties  imposed  on  the  trustee ;  and 
these  were  a  very  numerous  and  important  class,  com- 
prising not  only  cases  whefe  h^  was  directed  to  receive 
and  pay  over  the  profits  to  other  persioins,  but  those 
where  he  was  to  sell  the  land  for  their  benefit,  or  to  divide 
it  among  them,  or  the  like.  These,  indeed,  seem  always 
to  have  been  described  as  trusts(A),  or  special  trusts,  and 
never  to  have  received  the  appellation  of  uses.  They  were 
obviously  of  a  very  different  nature  firom  those  aimed  at  in 
the  statute  of  uses;  and  were  some  of  them  so  essential  to  the 
purposes  of  civilized  society,  and  to  the  protection  of  those 

641.)    At  to  the  ease  where  land  b  Wtlliaim  v.  Waien,  14  Mee.  &  W. 

given  to  B.  and  hia  heirs,  with  dt-  16S. 

rections  to  permit  C,  a  marrigd  wo*  (/)  2  BL  Com.  836. 

wuMf  to  take  the  profits,  aee  Doe  d,         {g)  Ibid. 

Stevens  9.  Scott,  4  Bing.  505;  Doe  (ik)  Bac  Read.  Us.  805;  1  iasd. 

d.  Shelley  r.  Edlin,  4  Ad.  &  El.  582 ;  Us.  2,  6, 10,  203,  2nd  edit 
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who  were  unable  to  act  for  themselves,  that  it  is  difficult 
to  imagine  a  period  in  our  legal  history  when  they  could 
be  wholly  unknown,  or  to  suppose  that  they  owed  their 
origin  to  the  introduction  of  uses. 

Both  these  kinds  of  trust  have  ever  since  continued  to 
be  copiously  created :  the  uses  not  executed  (or  passive 
trusts  as  they  are  sometimes  called),  with  a  view  to  the 
same  advantages  in  general  as  were  derived  from  uses 
before  the  statute ;  the  active  or  special  trusts  for  reasons 
sufficiently  apparent.  The  person  whose  benefit  is  de- 
signed by  them  is  called  cestui  que  trusty  and  his  interest 
is  described  as  trust  estate ;  which  distinguishes  it  from  a 
use  on  the  one  hand,  and  from  legal  estate  on  the  other. 

It  will  be  evident,  however,  from  preceding  explanations, 
that,  in  the  case  of  a  passive  trust,  the  trust  estate  cannot 
be  effectively  created  without  taking  care  to  reduplicate 
the  use,  or  to  limit  it  upon  a  term  of  years  instead  of  a 
freehold  interest.  Thus,  if  it  is  intended  to  give  C.  a 
trust  estate,  which  shall  be  subject  to  the  jurisdiction  of 
the  Court  of  Chancery,  and  not  a  legal  estate  subject  to 
the  jurisdiction  of  the  common  law,  it  will  not  suffice  (as 
we  have  seen)  to  convey  by  feoffinent  to  B.  and  his  heirs 
*^  to  the  use  of,''  or  even  '^  in  trust  for,"  C.  and  his  heirs; 
for  that  use  would  be  executed  by  the  statute,  and  the 
legal  estate  would  vest  in  C.  But  on  the  other  hand,  the 
object  may  be  accomplished  by  enfeoffing  **  A.  and  his 
heirs  to  the  use  of  B.  and  his  heirs,  in  trust  for  C.  and  his 
heirs:"  for  there  being  in  this  case  a  use  upon  a  use,  the 
first  only  will  be  executed  by  the  statute,  «nd  the  trust 
^estate  is  undisturbed.  So  it  may  be  accomplished  by  en- 
feoffing "  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs, 
"  in  trust  for  C.  and  his  heirs;"  for  though  the  first  use  is 
not  such  a  one  as  the  statute  executes  (the  seisin  and  the 
use  being  vested  in  the  same  person),  yet  there  cannot  be 
a  use  upon  a  use,  whether  the  statute  executes  the  first  use 
or  not ;  and  therefore  the  iaterest  of  C.  is  not  a  use  exe- 
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cuted,  but  a  trust  (i).  In  like  manner  the  object  will  be 
attained  if  an  existing  term  for  1000  years  be  assigned 
"  to  A.  to  the  use  of  C.  and  his  heirs;"  for  A.  not  being 
seised,  but  possessed  only,  to  the  use  of  C,  the  statute 
will  not  execute  the  use,  and  A.  remains  trustee  for  C. 
As  for  the  case  of  an  active  trust,  no  such  artifice  of  con- 
veyancing  is  necessary  to  constitute  the  trust  estate ;  the 
duties  required  to  be  performed  being  sufficient  in  them- 
selves  to  determine  its  character. 

Among  the  kinds  of  trusts  cognizable  in  equity,  it  may 
be  right  also  briefly  to  advert  to  a  large  class  with  which 
we  have  at  present  no  direct  concern,  viz.  those  which  are 
constituted  in  respect  of  personal  chattels;  for  the  trusts  of 
which  we  have  hitherto  spoken  relate  (it  will  be  observed) 
exclusively  to  real  estate.  As  to  personally,  it  was  never 
considered  as  capable  of  being  held  to  a  use,  in  the  proper 
meaning  of  that  term  (A) ;  and  the  statute  of  uses  is  con- 
fined in  terms  to  '^  lands,  tenements,  and  hereditaments ;" 
but,  in  the  nature  of  things,  a  truzt  of  personal  chattels 
must  always  have  been  of  firequent  occurrence  (Z);  and  it 
has  long  been  the  subject  of  protection  in  the  courts  of 
equity.  In  some  instances,  indeed,  the  breach  of  it  finds 
remedy  in  those  of  the  common  law  (m). 

The  wide  field  of  exclusive  jurisdiction  which  the  courts 
of  equity  thus  gradually  acquired,  under  the  general  de- 
nomination of  ^'trusts,"  they  have  fix>m  time  to  time 
aeduloudy  impioved,  [and  by  a  long  series  of  nniform  d^ 
terminations,  with  some  assistance  firom  the  legislature, 
they  have  raised  a  new  system  of  rational  jurisprudence, 
by  which  trusts  have  been  made  to  answer  in  general  all 
the  beneficial  ends  of  uses,  without  their  inconvenience  or 
firauds.]     Of  this  system,  so  &r  as  it  regards  the  nature  of 

(t)  Tipping   V.    Cousins,   Comb.  Jones,  127. 

312;  1  Sand.  Us.  97,   2nd   ed.;  2  (1)  1  Sand.  Us.  10. 

Sand.  Us.  72 ;  and  see  Doe  d,  Lloyd  (m)  2  Fonbl.  Treat.  Eq.  l,n.  (a); 

V.  Paasingham,  6  Bam.  &  Cress.  805.  3  BI.  Com.  432  ;  see  the  Queen  9. 

{Jk)  Gilb.  Us.  by  Sugd.  485 ;   1  Abrahams,  4  Q.  B.  159. 
Sand.  Us.  70;  per  Doddridge,  W. 
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the  estate  of  the  tnustee^  and  that  of  the  cestui  que  trust ^ 
we  win  here  endeavour  to  point  out  the  fiibdainental  prin- 
ciples; the  subject  being  much  too  copious  to  bd  fiilly 
bandied  in  a  general  treatise  upon  the  English  law. 

First,  with  respect  to  the  word  **  trust*'  itself:  It  has 
Taried  somewhat,  we  majperceive, from  its  antient  nieailiiig. 
It  formerly  applied  to  every  case  where  a  use  Was  cv^ted, 
BB  well  as  to  other  confidences ;  but  where  there  is  a  us^ 
which  the  statute  is  competent  to  execute,  there  can  no 
longer  be  said  to  exist  a  trust  The  true  definition  of  this 
term,  at  the  present  day,  seems  to  be  a  confidence  reposed 
by  one  man  in  another  with  respect  to  property  committed 
to  him  as  the  nominal  owner,  but  not  inyolving  a  use 
which  the  statute  is  competent  to  execute.  In  practice, 
however,  the  term  trusty  as  weU  as  trust  estate,  is  applied 
to  express  the  beneficial  interest  of  the  cestui  que  trust,  as 
well  as  the  confidence  reposed  in  his  trustee. 

Besides  the  distinction  between  active  andpassive^truBtB 
are  also  firequently  described  as  executory,  or  executed — the 
former  term  being  applied  to  cases  where  the  party,  whose 
benefit  is  designed,  is  to  take  through  the  medium  of  a 
ftiture  instrument  of  conveyance  which  the  tnlstee  is  di- 
rected to  execute  for  the  purpose;  the  latter  to  cases  where 
no  transaction  of  that  kind  is  contemplated,  but  the  trust 
estate  is  completely  limited  in  the  first  instance  (n).  Agaiil 
trusts  (like  uses)  may  be  either  expressly  declafed,  or  they 
may  be  implied  fi*om  circumstances.  Thus,  if  the  l^al 
estate  in  land  be  conveyed  to  A.  upon  such  trusts  as  the 
grantor  shall  thereafi;er  appoint;  as  such  trusts  are,  prior  to 
appointment,  incapable  of  taking  effect,  and  as  it  is  clear 
that  A.  is  not  intended  to  hold  the  land  for  his  own  benefit; 
there  arises,  by  necessary  implication,  until  the  Appoint- 
ment be  made,  a  trust  for  the  grantor (o).  And  trusts, 
when  thus  raised  by  implication  for  the  benefit  of  the 
grantor  himself,  are  called  resulting  trusts.  So  if  an 
estate  be  purchased  in  the  name  of  one  person,  and  the 

(n)  1  FonbL  Treat  Eq.  441,  d.;       90,  118,  189,  &c.,  9th  ed. 
Bac.  Abr.  Uses,  A. ;  Butl.  Fearne,  (o)  1  Cruise,  Dig.  477* 
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consideration-money  belong  to  or  be  paid  by  another,  the 
land  purchased  will  be  subject  to  a  trust  for  the  person  to 
whom  the  money  belonged  (p).  And  an  agreement  for 
the  sale  of  land,  when  once  concluded,  will  make  the  Tender 
a  trustee  in  equity  for  the  purchaser  (g). 

Though  neither  the  crown  nor  a  corporation  aggregate 
could  be  seised  (as  we  have  seen)  to  a  use,  the  case  is 
otherwise  with  respect  to  a  trust(r);  and  it  may  be  laid 
down  generally,  that  every  description  of  person  capable  of 
holding  land,  is  capable  also  of  being  a  trustee.  It  is  also 
a  maxim  in  equity,  that  a  trust  shall  never  fitil  on  account 
of  the  disability  of  the  person  appointed  to  peifiirm  it,  or 
even  from  the  omission  to  appoint  any  person  as  trustee. 
The  Court  of  Chancery  will  consider  the  trust,  when  once 
substantially  constituted,  as  fixing  itself  upon  the  person 
who,  by  reason  of  such  disability  or  omission,  may  become 
entitled  to  the  legal  estate  («) ;  and  will  accordingly  compel 
him  to  its  observance. 

The  estate  of  the  trustee  is  at  /atr  (as  distinguished  from 
equity)  subject  to  all  the  incidents  which  attend  an  ordinary 
ownership  of  land*  It  devolves,  therefore,  when  he  dies, 
to  his  legal  representative ;  and  is  liable,  while  he  Eves,  to 
alienation  by  himself;  but  the  claim  of  the  representative, 
and  in  general  also  of  the  alienee,  is  subject,  in  contem*- 
plation  of  equity,  to  the  original  trust  (<).  With  respect 
to  the  latter,  however,  the  same  rule  is  established  as 
formerly  with  respect  to  uses,  that  a  person  who  becomes 
alienee  by  purchase,  for  valuable  consideration,  and  with«* 
out  notice  that  the  trust  existed,  is  not  compellable  in  a 
court  of  equity  to  its  observance  (ti).  As  his  claim  is  not 
inferior,  in  point  of  natural  justice,  to  that  of  cestui  que 
trust,  equity  will  not  interpose  between  them ;  the  conser 
quence  of  which  is,  that  the  legal  title  of  the  former  takes 
etEect  for  his  own  benefit,  while  the  latter  is  left  to  his 

(p)  1  Sand.  Us.  212,  2nd  ed.  (0  1  Sand.  U&  227;  Gilb.  Sugd. 

(f )  Sugd.  Vend.  154,  6th  ed.  13,  n.  (5). 

(r)  1  Sand.  Us.  227.  («)  1  Sand.  Us.  228. 

(«)  Ibid.  226. 
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remedj  agamst  the  alienor  personally,  for  his  breach  of 
trust  On  the  other  hand,  where  the  legal  estate  still 
remains  in  the  trustee  or  his  heir,  but  the  purposes  of  the 
trust  are  satisfied,  he  is  alwajrs  compellable  to  divest  him- 
self of  it  in  &TOur  of  the  person  beneficiallj  entitled,  by 
executing  a  proper  conveyance.  And  it  is  provided  by 
the  ''Trustee  Act,  1850 ""(v),  that  if  he  should  refuse 
or  neglect  to  do  so  when  required  (x),  or  if  he  should 
be  an  infant  (y),  or  out  of  the  jurisdiction,  or  cannot 
be  found  (2r),  or  if  it  should  be  uncertain  (where  there 
are  several  trustees)  which  was  the  survivor  (a);  or 
imcertain  whether  the  trustee  last  known  to  have  been 
seised  is  living  or  dead,  or,  if  dead,  uncertain  who  is 
his  heir  or  devi8ee(&) ;  or  if  a  person  seised  of  land  in 
trust  dies  intestate  as  to  such  land  and  without  an  heir(c), 
— ^in  all  these  cases,  the  Court  of  Chancery  shall  have 
power  either  to  make  an  order  vesting  the  estate  in  such 
person  or  persons,  in  such  manner  and  for  such  estate,  as 
the  court  shall  direct;  or  may  appoint  some  person  to 
make  the  conveyance  in  lieu  of  the  trustee  or  his  heir(£2). 

Moreover,  at  law,  the  estate  of  the  trustee  is  liable  to  be 
taken  in  execution  for  his  debts  (e) ;  and  his  wife  is  en- 
titled to  dower  (/),  and  the  husband  of  a  female  trustee  to 
curtesy  (9).  Upon  these  points  it  will  be  recollected  that 
the  position  of  the  feoffee  to  uses,  before  the  statute  of 
Heniy  VIII.,  was  the  same ;  while,  on  the  other  hand, 
eesttii  que  use  remained  without  protection  fixim  the  effect 
of  these  claims.     But  herein  the  modem  trust  differs  re- 


(v)  IS  fr  14  Vict,  a  60.  The 
proTiBiont  of  this  act  are  extended 
and  amended  in  tome  particulars 
by  15  &  16  Vict.  c.  65. 

(x)  15  k  16  Vict.  c.  65,  s.  2. 

(y)  18  &  14  Vict  c  60,  Rs.  7,  8. 

(s)  Sects.  9,  10. 

(a)  Sect.  18. 

(5)' Sects.  14,  15. 

(c)  Sect  15. 

(d)  Sect  20.  See  also  18  &  14 
Vict  c.  60,  8.  16,  and  15  &  16  Vict. 


c.  55, 8. 2,  containing  like  provisions, 
where  lands  are  subject  to  a  con- 
tingent right  in  trust;  and  18  &  14 
Vict  c.  60,  88.  8, 4,  in  reference  to 
the  case  of  a  lunatic  trustee. 

(e)  1  Sand.  Us.  280,  281 ;  1  P. 
Wms.  278. 

(/)  2  Ve8.sen.  684.  AstodMoer, 
vide  sup.  p.  272. 

Of)  7  Vin.  Ah.  159.  As  to  CNrleiy, 
vide  sup.  p.  269. 


CHAP.  IX.— OF  USES  AND  TRUSTS.  381 

markably  fix>m  the  use ;  for  equity  will  now  interfere  in 
each  of  these  cases,  on  behalf  of  cestui  que  trust,  and  give 
him  rehef  a^inst  the  party  who  sets  up  any  title  of  this 
description  to  the  legal  estate.  Formerly,  also,  the  inci- 
dents of  forfeiture  and  escheat  applied  (generally  speaking) 
to  the  estate  of  the  trustee  ( h).  But  by  the  same  ^^  Trustee 
Act,  1850,"  (ss.  46,  47,)  no  land,  stock,  or  chose  in  action, 
held  in  trust  or  by  way  of  mortgage,  shaU  escheat  or  be 
forfeited  by  reason  of  the  attainder  or  conviction  of  a 
trustee  or  mortgagee  for  any  offence, — except  so  &r  as 
relates  to  any  beneficial  interest  of  such  trustee  or  mort- 
gagee therein  (i). 

Such  are  the  points  that  most  deserve  attention  in  regard 
to  the  estate  of  the  trustee  (J),  If  we  turn  now  to  the 
other  party  or  cestui  que  trust,  we  may  remark  in  the  first 
place,  that  every  person  is  competent  to  stand  in  that  ca- 
pacity, unless  labouring  under  such  disability  as  would 
disqualify  him  from  becoming  the  tenant  of  land.  As  to 
the  nature  of  his  interest,  it  is  not  the  subject  of  protection, 
or  even  of  notice  (generally  speaking),  in  the  courts  of 
law,  but  subsists  in  equity  only  (A) ;  and  there  it  may  be 
of  various  kinds  or  degrees,  according  to  the  particular 
character  of  the  trust  created.  It  is  in  some  instances  a 
mere  charge  on  the  land ;  the  ownership  being  vested  in 
another  person :  as  where  a  man  by  his  will  devises  land 
to  one,  and  directs  that  it  shall  be  charged  with  the 
payment  of  the  legacy  to  another.  In  other  instances  it 
amounts,  in  contemplation  of  equity,  to  the  actual  owner-' 
ship :  and  this  estate  or  interest  is  modelled,  in  general, 
upon  the  rules  of  the  common  law  with  respect  to  legal 
estates.    For  in  this  and  in  other  particulars,  the  principle 

(A)  1  Sand.  Ua.  230.  held  in  trust,  are  repealed. 

(•)  And  see  15  &  16  Vict  c.  65,  (j)  ^^^  ^^^  collection  of  legisla- 

8.  8,  authorizing  the  appointment  of  tive  enactments  relating  to  trustees 

a  new  trustee  in  the  place  of  a  con-  and  executors,  post,  vol.  ii.  p.  219 ; 

▼ict  trustee.    By  13  &  14  Vict.  c.  60,  vol.  iv.  p.  41. 

the  previous  provisions  contained  in  (*)  See  Britten  v.  Britten,  4  Tyrw. 

4  &  6  Will.  4,  c.  23,  relative  to  the  473  ;  Roc  v.  Read,  8  T.  R.  1 18. 
escheat  and  forfeiture   of  property 

B  B  7 
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professed  by  the  courts  of  equity  is,  that  mqyitag  sequitur 
legem  (A).  Thus  there  may  be  an  equitable  estate  for  life 
or  years,  or  in  fee  or  tail;  and  in  the  latter  case,  the  method 
of  barring  the  entail  will  be  the  same  as  if  the  estate  were 
legaL  So  an  equitable  interest  may  be  either  in  possession 
or  expectancy,  as  in  the  case  of  a  legal  estate.  But  where 
it  is  in  the  nature  of  contingeiU  remainder ,  it  has  never 
been  held  subject  to  the  common  law  rule,  now  abolished, 
of  being  defeated  by  the  determination  of  the  particular 
estate  before  the  contingency  happens  (/).  The  doctrine 
of  *^  merger"  also  seems  to  apply  to  equitable  as  well  as 
legal  estates, — ^providing  the  coalescing  estates  be  both  of 
the  equitable  description,  and  the  merger  would  not  be 
productive  of  any  injustice  or  inconvenience  (m).  So  the 
same  rules  of  construction  will  in  general  apply  to  equi- 
table  as  to  legal  estates ;  and  particularly  the  important 
rule  in  Shelley's  case  (n).  A  trust  of  inheritance  is  also 
subject  to  the  curtesy  of  the  husband  of  cestui  que  trust, 
as  if  it  were  an  estate  at  law  (p) ;  and  in  this  respect 
it  is  placed  on  a  more  satis&ctory  footing  than  a  use, 
which  was  exempt,  as  we  have  seen,  from  curtesy  (p).  It 
followed,  indeed,  till  lately,  the  nature  of  a  use,  in  being 
exempt  from  dower :  a  circumstance  resulting  rather  from 
the  cautious  adherence  to  some  hasty  proceedings,  than  to 
any  well-grounded  principle  (9) ;  but  by  3  &  4  WilL  IV. 
c.  105,  8.  2,  the  widow  may  now  in  equity  claim  dower  out 
of  any  estate  of  inheritance  in  possession  (other  than  in 
joint-tenancy),  to  which  the  husband  was  entitled  benefi- 
cially, and  in  which  she  is  not  dowable  at  law ;  and  this, 
whether  the  estate  of  the  husband  was  wholly  eqtiitable, 

{k)  2  Bl.  Com.  880.  to  merger,  yide  sup.  p.  822. 

{I)  1  Prest.  Est  241 ;  Hopkins  v.  (n)  Fearne,  by  Butl.  124, 9th  ed.; 

Hopkins,  Cas.   temp.  Talb.  44;   1  Bale  v.  Coleman,  1   P.  Wms.  142. 

Atk.  590.    As  to^  the  recent  enact-  As  to  the  '*  Rule  in  Shelley's  case/' 

ment  with  respect  to  this  rule,  vide  vide  sup.  p.  888. 

sup.  p.  889.  (o)  1  Sand.  Us.  205.    As  to  cur- 

(m)  See  3  Prest.  Con  v.  558 ;  Hop-  teitft  vide  sup.  p.  269. 

kins  V.  Hopkins,  1  Atk.  592  ;  Phil-  (p)  Vide  sup.  p.  868. 

lips  V.  Phillips,  1  P.  Wms.  41.    As  iq)  2  Bl.  Com.  887. 
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Of  pfur%=leg^  wcl  partly  equitable.  Agcttn,  a  trofit  estate,, 
thcMj^k  fbrnxer^  pirotected  like  a  liuae  fihcmi  es^eentioii  for 
debt,  1^  uoiv  (^th  more  regard  to  justice)  made*  sulj^t  to. 
audi  prQ^9a*  For,  by  the  Statute  of  Frai]4a(r),  and  by 
th^  late  %et  of  1  &  2  Vict  HO,  (s.  11,)  a  JKidga^ent  crC" 
ditor  id  entitled  to  sue  out  a  writ  of  elegit  agaiost  tbc^ 
haijfi  and  tenem^iits  of  which  any  person  is  seised  oJt  pos^ 
sessed  in  trust  for  the  judgvnent  debtor>  as  well  aa^  those 
of  which  smk  debt(Hr  himself  h  sdbed  or  possessed-  A^ 
so,  by  the  statute  last  menticmed,  (&  18,)  a  judgmen.t  Qr 
rule  of  the  superior  courts  at  Westminster  and  orders  and 
decrees  in  equity,  (whereby  any  money,  costs,  chaises  or 
expeBs^B  shall  be  payable  to  any  person,^)  shall  operate  as 
a  chaige  upon  all  lands,  tenements  or-  hereditaments,  in, 
which,  the  judgment  debtor,  or  party  against  whom  the 
rule  order  or  decree  is  sought  to  be  enforced,  has  any 
estate  or  interest  whatever,  whether  at  bw  or  in  equity  (^)i^ 
But  though,  in  general,  a  trust  follows  the  nature  of  a 
coHmi<m  law  estate,  yet  on  the  other  hand  it  may  bei 
limited,  like  ^  use,  in  forms  that  the  common  law  will  not 
allow*  It  is  also  exempt  in  its  nature  from  the  common 
kw  restrictions  with  respect  to  Hie  manner  of  conveyance ; 
for  it  has  always  been  capable  of  being  created  or  signed, 
(even  for  an  estate  of  freehold  duration,)  by  deed  without 
Uvery)  or  by  last  wiU  and  testament  It  might  originally, 
indeed,  have  been  established  upon  mere  parol  evidence. 
But  now,,  by  the  Statute  of  Frauds  (/),  all  trusts  and  con- 
fidences of  lands,  except  such  as  arise  by  implication  of  law, 
must  be  manifested  and  proved  by  some  writing  signed  by 
the  party,  or  by  his  written  will(u).  And  the  Act  makes 
the  like  ceremony  essential  to  the  validity  of  any  grant  or 
assignment  of  this  species  of  interest     A  trust  is  also 

(r)  29  Car.  2,  c.  3,  a.  10.  uodb  of  the  statute  of  frauds  with 

(«)  As  to  such  judgment  being  respect  to  trust  estates,  see  2  Saund. 

required  to  be  regUtered  to  bind  the  by  Wms.  1 1  a,  n.  (m) ;    Harris  v. 

land,  ride  sup.  p.  257,  n.  (r).  Pugh,  4  Bing.  335 ;  Harris  v.  Booker, 

(/)  29  Car.  2,  c.  8,  s.  9.  ibid.  96;  Scott  v.  Scholey,  8  East, 

(tt)  As  to  the  effect  of  the  proYi-  467. 
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not  forfeited  by  reason  of  the  attainder  or  conviction  of  the 
trustee  for  any  offence(t;);  nor  does  a  trust  of  inheritance 
escheat  for  want  of  inheritable  blood :  for  the  defect  of  an 
heir  confers  no  title,  in  this  case,  on  the  lord ;  it  merely 
enables  the  trustee  to  hold  the  land  discharged  of  the 
trust(tr).  Nor  does  such  a  trust  of  inheritance  escheat  to 
the  lord  on  the  attainder  of  the  cestui  que  trust  {x),  though 
it  seems  forfeitable  to  the  crown  on  his  attainder  for 
treason  (y).  In  these  incidents  the  modem  trust,  it  will 
be  observed,  follows  the  principle  of  the  antient  use. 

It  may  be  proper  before  we  conclude,  to  take  some  no- 
tice of  the  subject  of  terms  held  in  trust  to  attend  the  in- 
heritance. Upon  the  purchase  of  real  property  it  has  been 
common  to  assign  upon  a  trust  of  this  description,  any 
mortgage  term  or  trust  term  connected  with  the  title,  but 
of  which  the  purposes  have  been  satisfied.  Thus,  where 
land  held  in  fee  is  mortgaged  fer  a  long  term  of  years  (as 
a  thousand  years),  and,  upon  the  estate  being  sold,  the 
mortgagee  is  paid  off  out  of  the  purchase  money, — ^it  has 
been  usual  for  the  purchaser  (instead  of  taking  a  surrender 
of  the  term  to  himself  and  so  merging  it  in  the  inherit- 
ance) to  keep  it  on  foot  and  have  it  assigned  to  a  trustee 
of  his  own  nomination,  in  trust  for  himself  (the  purchaser), 
"  and  to  attend  and  protect  the  inheritance.''  The  reason 
of  this  practice  was,  that  the  beneficial  or  equitable  interest 
in  a  term  assigned  upon  such  a  trust,  followed  (though  a 
mere  chattel)  all  the  limitations  of  the  inheritance — ^be- 
longed to  the  heir  or  devisee  of  the  new  owner,  and  not  to 
his  executor  or  administrator— and  was  subject  to  the  other 
incidents  of  a  fee  simple  (ar);  so  that  for  all  purposes  of 

(«)  1  Sand.  Us.  206;  Hob.  214;  Eden,  177;    Barclay  «.  Russell,  3 

Attorney-General  «•  Sands,  Hard.  Ves.  430. 

490 ;  13  &  14  Vict  c.  60,  ss.  46,47.  («}  See  1  Sand.  Us.  288. 

There  was  formerly  an  exception  as  {y)  I  Hale,  P.  C.  249. 

to  this  in  the  case  of  treason.  (See  33  (s)  Best  v.  Stamford,  Prec  Ch. 

Hen.  8,  c.  20 ;  1  Sand.  Us.  207.)  252  ;  2  Freem.  288,  S.  C  ;  Wray  v. 

(v)  2  Bl.  Com.  337 ;  and  see  Bur.  Williams,  1  P.  Wms.  137 ;  1  Sand. 

gess  V.  Wheate,  1  W.  BL   123;   1  229;  Cooke  0.  Cooke,  2  Atk.  67. 


CHAP.  IX.— or  USES  AND  TRUSTS.  385 

eonvenience,  the  case  was  the  same  as  if  it  had  merged  into 
the  inheritance;'  while  on  the  other  hand  it  afforded  the 
purchaser,  a  securitj  which  he  could  not  have  had  if  a  merger 
had  actually  taken  place.  For  if  it  afterwards  turned  out 
that  prior  to  the  purchase,  but  posterior  to  the  creation  of  the 
term,  there  had  been  an  intermediate  atienation  or  incum- 
brance of  the  fee  in  iavour  of  another  person,  to  which  the 
then  trustee  of  the  outstanding  term  had  been  no  party, 
and  of  which  the  subsequent  purchaser  had  had  no  notice 
when  he  took  his  conveyance  and  paid  his  purchase  money, 
he  would  be  protected  against  it,  through  the  medium  of 
the  term:  for  this,  being  the  elder  title,  would  also  take 
the  priority  in  point  of  legal  effect ;  and,  being  assigned  ex- 
presdy  in  trust  for  him,  became,  for  aU  beneficial  purpoaes. 
his  property.  No  such  protection,  however,  resulted  fix)m 
a  satisfied  term  where  the  precaution  of  thus  assigning  it 
over  was  neglected;  for  though,  by  construction  of  equity, 
the  term  would  in  that  case  also  become  attendant  on  the 
inheritance,  the  effect  of  this  was  only  to  make  it  attendant 
for  the  benefit  of  the  different  persons  who  from  time  to 
time  became  entitled  to  the  inheritance ;  so  that,  in  the  ex- 
ample  above  given,  the  mortgage  term,  if  left  outstanding 
and  not  assigned,  would  be  held  in  trust  for  the  first  and 
not  for  the  second  purchaser, — the  title  of  the  former  being 
preferable  in  point  of  date  (a).  And  by  a  recent  change 
in  the  law,  the  practice  of  assigning  satisfied  terms  is  now 
altogether  at  an  end*  For  the  protection  affi>rded  by  that 
practice  being  for  several  reasons  precarious,  and,  even 
when  effectual,  being  obtained  at  the  expense  of  an  in- 
nocent party,  whose  title  was  in  point  of  natural  justice  at 
least  as  good  as  that  of  the  party  protected,  it  has  been 
with  great  wisdom  provided  by  8  &  9  Vict.  c.  1 12  (6),— with 
respect  to  satisfied  terms  of  years, — that  such  as  should, 
either  by  express  declaration  or  by  construction  of  law,  on 

(a)  Second  Report  of  Real  Pro-  (b)  Ai  to  this  provision,  see  Doe 

perty  Comminionera,  p.  S.  d.  Hall  p.  Moulidale,  16  Mee.  &  W. 

689. 
VOL.  I.  C  C 
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the  31gt  December^  1845,  be  attendant  upon  the  inheritance 
or  reversion  of  any  lands,  should  on  that  day  absolutely 
cease  and  determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  they  should  be  so  attendant;  with  a 
proviso,  however,  that  every  such  term  of  years  nu^e  so 
attendant  by  express  declaration  (although  thereby  made  to 
cease  and  determine,)  should  afford  to  every  person  the  same 
protection  against  every  incumbrance,  charge,  estate,  right, 
action,  suit,  claim  and  demand,  as  it  would  have  afforded 
him  if  it  had  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with  after  31st  December,  1845;  and 
should,  for  the  purpose  of  such  protection,  be  considered  in 
every  court  of  law  and  of  equity  to  be  a  subsisting  term. 
And  with  respect  to  terms  of  years  (then  subsisting  or 
thereafter  to  be  created)  becoming  satisfied  after  the  31st 
December,  1845,  that  such  as  should,  either  by  express 
declaration  or  by  construction  of  law,  after  that  day  become 
attendant  upon  the  inheritance  or  reversion  of  any  lands 
should,  immediately  upon  the  same  becoming  so  attendant, 
absolutely  cease  and  determine  as  to  the  land  upon  the  in- 
heritance or  reversion  whereof  such  term  should  become 
so  attendant. 

We  have  now  touched  the  principal  points  in  the  law  of 
Uses  and  Trusts,  considered  as  species  of  estates ;  and  for 
the  present  may  dismiss  them  from  our  view.  With  respect 
to  uses,  indeed,  there  is  another  aspect  under  which  they 
will  veiy  soon  require  to  be  again  examined,  viz.  in  their 
important  (but  incidental)  connection  with  our  system  of 
conveyances.  But  this  is  a  subject  which  belongs  not 
to  the  present  chapter.  It  will  find  a  more  proper  place 
when  we  are  engaged  in  the  consideration  of  Title,  or 
the  manner  in  which  estates  may  be  acquired  or  lost(c). 

(c)  As  to  conveyances  under  the  statute  of  uses,  vide  post,  bk.  ii.  pt.  i. 

C.  XVIII. 
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Having  described  the  tenures  by  which  lands  or  corporeal 
hereditaments  may  be  held^  and  the  kinds  of  estate  that 
may  be  had  in  such  as  are  of  free  tenure,  we  are  next  to 
consider,  in  pursuance  of  the  division  before  laid  down, 
the  Htle  to  them,  or  manner  of  acquiring  and  losmg  estates 
therein  (a).  And  it  is  to  be  observed,  that  the  learning  on 
this  subject  applies  to  equitable  as  well  as  to  common  law 
estates,  but  principally  to  the  latter :  because,  though  the 
rule  of  descent  is  the  same  in  both  (&),  and  conveyances  of 
the  same  kind  are  commonly  used  to  create  or  transfer 
both,  yet  equitable  estates  are  capable  of  being  also  created 
or  transferred  by  simpler  methods,  and  indeed  by  any  in- 
strument sufficiently  indicating  the  intention  of  the  parties : 
the  only  formality  to  which  they  are  in  general  subject 
being  that  introduced  by  the  provision  of  the  Statute  of 
Frauds,  referred  to  in  the  last  chapter ;  which  requires  that 
all  grants  and  assignments  of  any  trust  or  confidence  shall 
be  in  writing,  and  under  the  signature  of  the  party  (c). 

In  proceeding  to  treat  of  the  manner  in  which  estates 
may  be  acquired  and  lost,  it  is  obvious  that  we  shall  not 
have  occasion  to  detach  the  consideration  of  loss  from  that 
of  acquisition,  but  that  they  are  reciprocal  ideas;  because, 
[by  whatever  method  one  man  gains  an  estate,  by  that  same 
method,  or  its  correlative,  some  other  man  has  lost  it.     As 

(a)  Vide  tup.  p.  177.  (c)  Vide  lup.  p.  384. 

(b)  Goodright «.  WelU,  Doug.  771. 

C  C  2 
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[where  the  heir  acquires  hj  descent,  the  ancestor  has  first 
lost  or  abandoned  his  estate  by  his  death;  where  the  lord 
gains  land  by  escheat,  the  estate  of  the  tenant  is  first  of 
all  lost  b J  the  natural  or  legal  extinction  of  all  his  heredi- 
tary blood;  where  a  man  gains  an  interest  by  occupancy, 
the  former  owner  has  previously  relinquished  his  right  of 
possession.  So  in  case  of  forfeiture,  the  tenant  by  his  own 
mistaken  view  or  neglect  has  renounced  his  interest  in  the 
estate ;  whereupon  it  devolves  to  that  person  who  by  law 
may  take  advantage  of  such  de&ult  And  in  alienation 
by  common  assurances,  the  two  considerations  of  loss  and 
acquisition  are  so  interwoven  and  so  constantly  contem- 
plated together,  that  we  never  hear  of  a  conveyance  without 
at  once  receiving  the  ideas  as  well  of  the  grantor  as  the 
grantee.] 

The  acquisition,  then,  of  an  estate  in  land  is  commonly 
said  to  be  either  by  descent  or  purchase  (these  being  the 
principal  methods) ;  but,  more  accurately  speaking,  it  is 
either  by  act  of  law  or  act  of  the  party  (e) ;  which  last  is 
teehnically  called  purchase  (perquisitio). 

Title  by  act  of  law  expresses  all  those  modes  of  acqui- 
sition>  where  the  law  itself  casts  the  right  to  the  estate  upon 


(e)  This  dWision  is,  in  substance, 
suggested  by  Mr.  Hargrave,  Co.  Lift, 
by  Harg.  IS  b,  o.  (2).  Blackstone, 
(vol.  ii.  pp.  201,  241,)  considers 
all  title  as  either  by  detcent  or 
pureKate,  and  defines  purchase  (after 
Littleton,  sect.  12)  as  '*  Ae  poa- 
"  session  of  lands  and  tenements 
"  whicb  a  man  bath  by  his  own  act  or 
'*  agreement,  and  not  by  descent  from 
*'  any  of  his  ancestors  or  kindred." 
"  And  according  to  Blackstone,  ( lb. 
'*  p.  244,)  purchate  comprises  m- 
ehtai ;  which,  however,  it  may  be  ob- 
served, falls  under  the  negative  part 
only,  and  not  the  positive  part  of 
Littleton's  definition.  And  accord- 
ingly Lord  Coke  remarks,  "  that  an 


"  escheat  or  the  like"  is  "  not  said 
"  to  be  a  purchase, "  *'  because  the 
"  inheritance  ia  cast  upon,  or  a  title 
'*  vested  in  the  lord,  by  act  in  law,- 
'*  and  not  by  his  own  deed  or  agree- 
**  ment."  (Co.  Litt.  18  b.)  The  truth 
i4,  that  it  is  impossible  to  reduee  all 
titles  to  the  alternative  of  detc^nt  or 
purchases  and  as  to  escheat  more 
particularly,  it  seems  clear  that  it  is 
neither  the  one  nor  the  other.  We 
may  observe  here,  that  in  the  inhe- 
riunce  Act,  (8  &  4  Will.  4,  c.  106,) 
the  meaning  of  the  word  purchaser  is 
settled  by  a  definition  contained  in 
the  Act  itselt  But  this  is  only  so  far 
as  its  particular  provisions  are  con- 
cerned ;  vide  post,  p.  894k 
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the  acquirer,  independently  of  any  act  or  interfisrence  of 
his  own,  or  of  any  other  person,  for  that  purpose.  Of 
these  the  principal  kind  is  title  by  descent;  but  the  term 
will  also  properly  include  title  by  escheat,  and  also  that  of 
tenant  by  the  curtesy ,  and  of  tenant  in  dower  (/). 

Purchase f  on  the  other  hand,  though  [in  its  vulgar  and 
confined  acceptation  it  is  applied  only  to  such  acquisitions 
of  land,  as  are  obtained  by  way  of  bargain  and  sale  for 
money  or  some  other  valuable  consideration  ;]  yet  it  pro- 
perly includes  every  lawful  (^)  mode  of  coming  to  on 
estate  by  the  act  of  a  party,  as  opposed  to  the  act  of  law ; 
among  which,  our  attention  will  chiefly  be  directed  to  the 
title  by  occupancy,  by  forfeiture,  and  by  voluntary  transfer; 
which  laat  is  usually  described  as  that  by  alienation  at 
conveyance  {h). 

This  use  of  the  term,  purchase,  by  which  it  is  distia- 
guished  firom  title  by  mere  act  of  law,  and  more  particu- 
larly from  descent,  corresponds,  it  may  be  remarked,  with 
that  of  conquest  (conqucestus  or  conquisitio)  among  the 
feudists  (t),  and  in  the  law  of  Scotland  (A).  And  in  like 
manner,  the  first  piurchaser  (or  he  who  first  brought  the 
estate  into  the  family  which  at  present  owns  it)  was  styled 
among  the  Norman  jurists,  the  conqueror  or  conquereur  {[) ; 


(/)  Co.  Litt  18  b.  As  to  escheat, 
Bup.  p.  204  ;  as  to  curtettft  p.  269 ; 
as  to  dower,  p.  272. 

(g)  According  to  Lord  Coke,  the 
term  purchase  imports  only  a  lawful 
acquisition,  for  he  says,  that  "  such 
"  as  attain  to  lands  by  mere  injury 
**  or  wrong,  as  by  disseisin,  intru- 
"  sion,  abatement,  usurpation,  &c. 
"  cannot  be  said  to  come  in  by  pur- 
"  chase,  no  more  than  robbery,  bur- 
"  glary,  piracy,  or  the  like,  can  justly 
"be  termed  pu: chase."  (Co.  Litt. 
18  b.) 

(A)  Other  methods  of  transfer  be- 
long to  the  head  of  purchase  ;  which 
it  is  ncTCitheless  deemed  expedient 


to  reserve  for  discussion  in  subse- 
quent divisions  of  the  work ;  those 
for  example  which  the  statute  law 
has  provided  for  the  official  or  judi- 
cial  assignment  of  a  man's  property, 
such  as  the  seizure  of  lands  under 
an  execution  by  elegit,  and  the  dif- 
ferent forms  of  proceeding  by  which 
the  real  estate  of  a  bankrupt  is 
vested  in  his  assignees;  see  1  fr  2 
Will.  4,  c.  56,  s.  26;  12  &  13  Vict. 
c.  106;  24  &  25  Vict  c.  184;  et 
post,  bk.  II.  pt.  II.  c.  VI. 

(i)  Craig,  1.  1,  t.  10,  s.  13. 

(k)  Dalrymple  of  Feuds,  10. 

(/>  Gr.  Coustum.  Gloss,  c.  25. 
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[which  seems  to  be  all  that  was  meant  by  the  appellation 
which  was  given  to  William  the  Norman,  when  his  maimer 
of  ascending  the  throne  of  England  was  in  his  own  and 
his  successors'  charters,  and  by  the  historians  of  the  times, 
entitled  conqutBstus,  and  himself  conqtusstar  or  conquisitor ; 
signifying  that  he  was  the  first  of  his  &mily  who  acquired 
the  crown  of  England,  and  fit>m  whence  therefore  all  future 
claims  by  descent  must  be  deriyed.] 

Among  the  different  titles  that  have  been  enumerated, 
we  have  already  been  led  incidentally  to  discuss  those  of 
tenant  by  the  curtesy  and  tenant  in  dower  (m).  At  pre- 
sent, therefore,  we  may  confine  our  attention  to  descent^ 
escheat,  occupancy,  forfeiture  and  alienation;  the  two  first 
being  titles  by  act  of  law,  the  three  last  titles  by  pur- 
chase. 

(m)  As  to  tenancy  by  the  curtesy,  vide  sup.  p.  269 ;  as  to  dower,  Tide 
sup.  p.  272. 
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We  have  seen  in  a  former  place  that  an  estate  of  in- 
heritance in  fee  simple  or  fee  tail  is  on  the  death  of  the 
owner,  without  having  disposed  of  it,  cast  by  the  law  on 
his  heirs,  by  a  title  called  descent  (a).  We  are  now  to  con- 
sider more  particularly  the  nature  of  such  descent,  and  the 
rules  by  which  it  is  governed  (J).  The  discussion  will 
turn  principally,  indeed,  upon  the  nature  of  the  descent 
in  fee  simple,  for  that  in  fee  tail  is  only  in  the  nature  of 
an  exception  or  variation  upon  the  ordinary  law  of  suc- 
cession ;  and  when  that  law  is  fully  imderstood,  the  ex- 
planations before  given  with  respect  to  estates  tail  in 
general,  will  throw  sufficient  light  on  the  nature  of  the 
descent  perfarmam  donu 

[The  doctrine  of  descent,  or  law  of  inheritance  in  fee 
simple,  is  a  point  of  the  highest  importance,  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  Eng- 
land. All  the  rules  relating  to  purchases,  whereby  the 
legal  course  of  descent  is  broken  and  altered,  perpetually 
refer  to  this  settled  law  of  inheritance  as  a  datum  or  first 
principle  universally  known,  and  upon  which  their  subse- 
quent limitations  are  to  work.]  In  order  [to  treat  a 
matter  of  this  universal  consequence  more  clearly,  it  will 

(a)  Vide  sup.  p.  236.  "  herit  land  by  reason  of  consan- 

(6)  As  to  descent,  see  Co.  Litt.  *' guinity;  as  well  where  the  heir  shall 

237  a — 250  a ;  and  the  Act  for  im-  "  be  an  ancestor  or  collateral  rela- 

proirement  of  the  law  of  inheritance.  *'  tion,  as  where  he  shall  be  a  child 

(3  &  4  Will.  4,  c.  106.)     In  this  Act  «<  or  other  issue." 
*'  descent*'  means  "  the  title  to  in- 
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[be  expedient  to  lay  aside  such  matters  as  will  onlj  tend 
to  breed  embarrassment  and  confiision  in  an  enquirer.  We 
shall  therefore  decline  considering,  at  present,  who  are  and 
who  are  not  capable  of  being  heirs,  reserving  that  for  the 
chapter  of  escheats (c).]  We  shall  also  pass  over  descents 
by  particular  custom,  as  to  all  the  sons  in  gavelkind  and 
to  the  youngest  in  borough-English  (d) ;  for  these  cannot 
conveniently  form  a  subject  for  special  consideration  in 
such  a  treatise  as  the  present.  And  our  present  inquiry 
will  therefore  almost  exclusively  relate  to  the  subject  of 
descent  in  fee  simple  a*  generaUy  estabUshed. 

It  may  be  right,  however,  before  we  proceed  further,  to 
make  this  preliminary  remark  with  respect  to  the  nature 
of  the  heir's  title,-that  [no  inheritance^  vest,  nor  can 
any  person  be  the  actual  complete  heir  of  another,  till  the 
ancestor  is  previously  dead.  Nemo  est  hares  viventis.  Be- 
fore that  time,  the  person  who  is  next  in  the  line  of  suc- 
cession is  called  an  heir  apparent  or  heir  presumptive. 
Heirs  apparent  are  such  whose  right  of  inheritance  is  in- 
defeasible, provided  they  outlive  the  ancestor:  as  the 
eldest  son,  who  must  by  the  course  of  the  common  law  be 
heir  to  the  father  whenever  he  happens  to  die.  Heirs  pre- 
sumptive are  such  who,  if  the  ancestor  should  die  imme- 
diately, would  in  the  present  circumstances  of  things  be 
his  heirs ;  but  whose  right  of  inheritance  may  be  defeated 
by  the  contingency  of  some  nearer  heir  being  bom :  as  a 
brother  or  nephew,  whose  presumptive  succession  may  be 
destroyed  by  the  birth  of  a  child ;  or  a  daughter,  whose 
present  hopes  may  be  hereafter  cut  off  by  the  birth  of  a 
son.  Nay,  even  if  the  estate  hath  descended,  by  the 
death  of  the  owner,  to  such  brother  or  nephew,  or  daugh- 
ter ;  in  the  former  cases  the  estate  shall  be  divested  and 
taken  away  by  the  birth  of  a  posthumous  child,  and  in  the 
latter,  it  shall  also  be  totally  divested  by  the  birth  of  a 
posthumous  son  («).] 

(e)  Vide  poft,  c.  ui.  («)  2  Bl.  Con.  20$. 

(</)  Vid«  tup.  pp.  55,  216. 


CHAP.  XI. — OF  TITLE  BY  DESCENT.  393 

It  may  also  be  material  to  observe,  that  the  estate 
claimed  by  the  heir  must  necessarily  be  one  that  remained 
in  the  ancestor,  or  deceased  owner,  at  the  time  of  his 
death,  and  of  which  he  has  made  no  testamentary  dis- 
position; the  title  of  an  alienee  in  his  lifetime,  or  of  a 
deTisee  under  his  will,  being  of  course  preferable  to  that 
of  the  heir. 

These  things  being  premised,  let  us  now  examine  the 
doctrine  of  descent  itself;  or  the  rules  according  to  which 
the  heir  to  an  estate  in  fee  simple  is  to  be  ascertained, 
when  the  succession  to  it  opens  or  becomes  vacant  upon 
the  death  of  the  proprietor. 

This  branch  of  law  is  founded  for  the  most  part  not  on 
statute,  but  on  the  custom  of  the  realm ;  being  in  point  of 
antiquity  referable  to  a  period  at  least  as  early  as  the  reign 
of  Henry  the  second  (/).  At  that  time,  indeed,  its  de- 
velopment  appears  to  have  been  in  some  degree  imperfect ; 
but  it  had  attained  to  complete  maturity  in  the  reign  of 
Henry  the  third,  or  at  latest  in  that  of  Edward  the 
first  (^);  after  which,  it  underwent  no  change  for  the  space 
of  more  than  fiye  hundred  years,  until  at  length  partiaDy 
reconstructed  in  the  last  reign  by  the  act  of  3  &  4  WilL  IV. 
c.  106,  passed  **  for  amendment  of  the  law  of  inherit- 
ance "(A). 

In  proceeding  to  delineate  the  present  state  of  this 
branch  of  the  law,  it  will  be  expedient  in  the  first  in- 
stance to  mention  that  there  are  a  few  rare  cases  of  de- 
scent which  will  require  a  particular  and  separate  consi- 
deration, which  consideration  they  will  accordingly  receive 
before  the  chapter  closes;  but  passing  these  by  for  the 
present,  and  confining  ourselves  to  the  ordinary  and  gene- 

(/)  This  app«arg  from  the  treatise  Reeves's  Hist.  Eng.  Law,  Tol.  i.  p. 

of  GUnville  (written  about  1181X  311 ;  vol.  ii.  pp.  246,  817. 
whose  accottnt  of  the  law  of  inherit-  (A)  This  statute  was  founded  on 

ance  comprises  all  the  principal  Tea-  the  first  report  of  the  commissioners 

tures  of  the  existing  system.  appointed  in  1828,  to  revise  the  laws 

(g)  Hale*s    Hist.  C.   L.   c.   U  ;  of  real  property. 
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ral  yiew  of  descent^  we  may  law  down  with  respect  to  it 
the  following  rules  or  canons  (i) ; — 

I.  In  every  case  the  descent  shall  be  traced  from  the 
purchaser. 

.  This  primary  law  of  descent  is  laid  down  in  the  form 
here  propounded  by  the  act  of  parliament  to  which  we 
have  just  referred  (A);  and  it  gives  its  own  definition  of 
the  sense  in  which  the  expression  of  the  purchaser  is  here 
to  be  understood — a  definition  not  entirely  harmonizing 
with  that  of  the  word  purchase,  as  given  in  the  last 
chapter ;  for  (in  substance)  the  statute  defines  the  pur^ 
chaser  to  mean  the  person  who  last  acquired  the  land 
otherwise  than  by  descent  (/). 


(0  The  Inheritance  Act  does  not 
affect  the  mode  of  tracing  descent  in 
a  manor  subject  to  a  particular  custom 
of  descent  (Muggleton  v,  Bamett,  2 
H.  &  N.  653).  The  statute  also  ap- 
plies to  no  descent  which  took  place 
on  a  death  prior  to  the  Ist  of  Jan. 
1834.  For  such  descents,  we  must 
refer  to  the  system  of  Blackstone, 
according  to  which  the  annexed 
Table  of  Descent  (No.  I.)  is  ar- 
ranged, and  of  which  the  Rules  (or 
Canons)  are  as  follows : — 

Rule  1.  That  inheritances  shall 
lineally  descend  to  the  issue  of  the 
person  who  last  died  actually  seised, 
tn  inftnitum,  but  shall  never  lineally 
ascend. 

Bule  2.  That  the  male  issue  shall 
be  admitted  before  the  female. 

Bule  8.  That  when  there  are  two 
or  more  males  in  equal  degree,  the 
eldest  only  shall  inherit,  but  the  fe- 
males all  together. 

Bule  4.  That  the  lineal  descend- 
ants in  infinitum  of  any  person  de- 
ceased shall  represent  their  ancestor ; 
that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have 


done  had  he  been  living. 

Bule  5.  That,  on  failure  of  lineal 
descendants  or  issue  of  the  person 
last  seised,  the  inheritance  shall 
descend  to  his  collateral  relations, 
being  of  the  blood  of  the  first  pur- 
chaser,  subject  to  the  three  preced- 
ing rules. 

Bule  6.  That  the  collateral  heir 
of  (he  person  last  seised  must  be  his 
next  collateral  kinsman  of  the  whole 
blood. 

Bule  7.  That  in  collateral  inhe- 
ritance the  male  stocks  shall  be 
preferred  to  the  female  (that  is, 
kindred  derived  from  the  blood  of 
the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  from 
the  blood  of  the  female,  however 
near),  unless  where  the  lands  have 
in  fact  descended  from  a  female. 

(k)  3  &  4  Will.  4,  c.  106,  «.  2. 

(/)  Sect  1.  The  words  of  the  Act 
are,  that  the  purchaser  "  shall  mean 
"  the  person  who  last  acquired  the 
**  land  otherwise  than  by  descent ; 
"  or  than  by  any  escheat,  partition, 
"  or  enclosure,  by  the  effect  of  which 
<*  the  land  shall  have  become  part 
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The  effect  then  of  the  Rule  above  laid  down  is  as  fol- 
lows :  that  if  the  deceased  owner  of  an  estate  in  fee  simple 
came  to  it  by  purchase^  that  is,  in  any  other  manner  than 
by  descent,  the  party  claiming  it  as  heir  must  make  him 
the  proposituSy  or  person  fix)m  whom  consanguinity  is  to 
be  traced ;  while  on  the  other  hand,  if  he  came  to  it  by 
descent  from  some  purchasing  ancestor,  that  ancestor  must 
be  made  the  propositus.  Thus  if  John  Stiles,  in  the  annexed 
Table  of  Descent  (No.  II.),  dies  the  proprietor  of  an  estate, 
which  he  is  known  to  have  acquired  by  purchase,  any 
person  claiming  it  as  heir  must  prove  that  he  is  heir  to 
John  Stiles,  that  is,  stands  in  such  relation  of  consan- 
guinity to  John  Stiles  as  the  laws  of  descent  hereafter 
laid  down  make  sufficient  in  the  particular  case ;  but  if 
John  dies  owner  of  an  estate  which  descended  to  him 
from  Geoffirey  his  father,  by  whom  it  appears  to  have  been 
originally  purchased,  the  claimant  must  prove  that  he  is 
heir  to  Geoffirey  the  &ther,  who  becomes  in  that  case  the 
propositus  instead  of  John,  the  last  owner;  the  conse- 
quence of  which  is,  that  no  relation  to  John  ex  parte 
matem&  can,  as  such,  ever  inherit.  Again,  if  the  estate 
descended  to  John  from  Lucy  Baker,  his  mother,  who  is 
known  to  have  been  the  purchaser,  the  descent  must  in 
that  case  be  traced  &om  her,  and  John's  relations  ex 
parte  paiem&  are,  on  the  same  principle,  necessarily  ex- 
cluded. It  often  happens,  however,  especially  in  long 
descents,  that  it  is  uncertain  by  whom  an  estate  was 
originally  purchased ;  and  against  this  difficulty  of  proof 
the  act  of  parliament  provides  by  the  following  rule  of 
evidence^  which  is  to  be  understood  as  a  necessary  supple- 
ment to  the  rule  of  descent  under  consideration;  viz.  tJiat 
the  last  owner,  or  (as  the  Act  describes  him)  "  the  person 
last  entitled"  (m)  to  the  land(n),  shall  be  considered  to 

"  of  or  descendible  in  the    same  **  thereto,  whether  he  did  or  did 

"  manner  as  other  land  acquired  by  "  not  obtain  the  possession,  or  the 

"  descent."  **  receipt  of   the  rents  and  profits 

(m)  In  this  statute,  the  expres-  "  thereof." —3  &  4  Will.  4,  c.  106, 

sion  **  last  entitled^"  shall   extend  s  1. 

"  to  the  last  person  who  bad  a  right  (»}  In  this  statute  the  word  "land" 
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have  been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited  it;  and  that  the  same  rule  shall  be  constantly 
applied  at  erery  step  upward  of  the  pedigree  (o).  There- 
fore if  John  Stiles  is  the  person  last  entitled  to  an  estate, 
and  dies,  and  it  does  not  appear  whether  he  purchased  it 
or  not,  the  claimant  must  prove  descent  from  him.  So  if 
it  appears  that  he  inherited  it  from  his  &ther  Geofi&ey, 
but  it  is  unknown  whether  Geoffrey  purchased  it  or  not, 
the  claimant  must  make  himself  heir  to  Geoffrey ;  and  on 
the  same  principle,  if  it  can  be  shown  that  Geoffrey  took 
by  descent  from  George,  then  Qeorge  must  be  made  the 
propositus. 

This  Ist  canon,  though  newly  introduced  by  the  In- 
heritance Act,  is  mainly  founded  on  the  antient  maxim, 
that  none  sJiall  claim  as  heir  who  is  not  of  the  blood  of  the 
purchaser  (p) ;  a  maxim  [peculiar  to  our  own  laws,  and 
those  of  a  similar  original ;  for  it  was  entirely  unknown 
among  the  Jews,  Greeks,  and  Romans,  none  of  whose  laws 
looked  any  further  than  the  last  owner  of  the  estate,  but 
assigned  him  an  heir  without  considering  by  what  title 
the  estate  was  gained,  or  from  what  ancestor  derived. 
But  the  antient  law  of  Normandy  agreed  with  ours  in  this 
respect  (^f);  nor  indeed  is  that  agreement  to  be  wondered 
at,  since  the  law  of  descent  in  both  is  of  feudal  origin, 
and  this  rule  cannot  otherwise  be  accounted  for  than  by 
recurring  to  feudal  principles. 

^\Tien  feuds  first  began  to  be  hereditary,]  that  is,  subject 
to  succession  according  to  consanguinity,  [it  was  made  a 
necessary  qualification  of  the  heir  who  would  succeed  to 
a  feud,  that  he  should  be  lineally  descended  fix>m  the  first 
feudatory  or  purchaser  (r).     In  consequence  whereof,  if  a 

extends  to  all  hereditameDts,  whether  (p)  "And  note»  it  U  an  old  and 

corporeal  or  incorporeal,  of  whatever  **  true  maxim  in  law,  that  none  shall 

tenure,  and  whether  the  estate  is  in  **  inherit  any  lauds  as  heir,  hut  only 

possession,  reversion  or  remainder,  **  the  blood  of  the  first  purchaser/*— 

&c.    (See  3  &  4  Will.  4,  c.  106,8. 1,  Co.  Litt.  12  a;  and  see  2  Bl.  Com. 

where  the  definition  is  still  more  220. 

copious.)  (q)  Grand  Coustum.  c,  25, 

{o)  3  &  4  Will.  4,  c.  100,  s.  2.  (r)  1  Feud.  '20. 
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[Taasal  died  seised  of  a  &ud  of  his  own  acquiring^  or  feodum 
novum^  it  could  not  descend  to  any  but  his  own  oSspringy 
no  not  even  to  his  brother^  because  he  was  not  descended 
nor  deriyed  his  blood  from  the  first  acquirer.  But  if  it  wad 
feudum  antiquum^  that  is,  one  descended  to  the  vassal  firom 
his  ancestors^  then,  in  failure  of  his  own  descendants,  his 
brother,  or  such  other  collateral  relation  as  was  descended, 
or  derived  his  blood,  from  the  first  feudatory,  might  succeed 
to  such  inheritance. 

To  this  purpose  speaks  the  following  rule :  ^^frtUer  fratri 
fine  Ugitimo  hsrede  defuncto,  in  heneficio  quod  eorum  patris 
Jnity  succedat;  sin  autem  untis  efratribus  a  domino  feudum 
acceperiiy  eo  defuncto  sine  legitimo  JuBvede,  frater  gus  in 
feudum  non  succedit  (5)."  The  true  feudal  reason  for  which 
rule  was  this,  that  what  was  given  to  a  man  for  his  per-- 
sonal  service  and  personal  merit,  ought  not  to  descend  to 
any  but  the  heirs  of  his  person ;  and  therefore  as  now  in 
estates  tail,  (which  a  proper  feud  very  much  resembled,) 
BO  in  the  feudal  donation,  "  nomen  hceredis  in  primd  in- 
vestiturd  expressum  tantum  ad  descendentes  ex  corpore  primi 
vasalli  extenditur,  et  non  ad  collaterales,  nisi  ex  corpore 
primi  vasalli  sive  siipitis,  descendant  (ty^  The  will  of  the 
donor  or  original  lord,  when  feuds  were  turned  firom  Kfe 
estates  into  inheritances,  not  being  to  make  them  abso- 
lutely hereditary,  like  the  allodium  (u),  but  hereditary  only 
sub  modo ;  not  hereditary  to  the  collateral  relations  or 
lineal  ancestors,  or  husband  or  wife  of  the  feudatoiy ;  but 
to  the  issue  descended  from  his  body  only.] 

Under  this  system  therefore  it  was  necessaty  that  a  per- 
son claiming  by  descent  on  the  death  of  the  last  proprietor, 
should  prove  himself  not  only  to  be  of  the  blood  of,  but 
lineally  descended  firom,  the  purchaser ;  for  neither  in  a 
feudum  novum  nor  feudum  antiquum  were  the  collateral  re- 
lations of  the  purchaser  entitled  to  succeed.  [However,  in 
process  of  time,  when  the  feudal  rigour  was  in  part  abated, 

(«)  I  Feud,  sect  2.  («)  As  to  allodium,  vide  sup.  pp. 

(«)  Craig,  1.  ],  tit  9,  sect  86.  178, 190. 
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[a  method  was  invented  to  let  in  the  collateral  relations^  in 
fiulure  of  the  descendants  of  the  grantee,  to  the  inheritance, 
by  granting  him  a  feudum  novum  to  hold  ut  feudum  an-- 
tiquum  ;  that  is,  with  all  the  qualities  annexed  to  a  feud 
derived  from  his  ancestors ;]  and  then  (though  the  lineal 
ancestors  themselves  were  always  excluded,  for  reasons 
which  will  hereafter  appear,)  yet  the  collateral  relations  of 
the  purchaser, — ^that  is,  the  descendants  of  those  ancestors, 
—were  admitted  to  succeed,  even  in  infinitum^  because  they 
might  have  derived  their  blood  from  the  first  imaginari/ 
purchaser.  [For  since  it  was  not  ascertained  in  such  ge- 
neral grants  whether  this  feud  should  be  held  ut  feudum 
patemum^  or  feudum  avitum^  but  merely  that  it  should  be 
held  ut  feudum  antiquum,  as  a  feud  of  indefinite  antiquity, — 
that  is,  since  it  was  not  ascertained  fi:om  which  of  the  ances- 
tors of  the]  real  purchaser  [this  feud  should  be  supposed  to 
have  descended, — ^the  law  would  not  ascertain  it  either,  but 
would  suppose  any  of  his  ancestors  pro  re  natd  to  have  been 
the  first  purchaser.  And  therefore  it  admitted  any  of  his 
collateral  kindred  (who  had  the  other  necessary  requisites) 
to  the  inheritance,  because  every  collateral  kinsman  must 
be  descended  from  some  one  of  his  lineal  ancestors.] 

Of  this  nature,  it  is  said,  have  been  all  the  grants  of  fee 
simple  estates  in  this  kingdom  (a:).  They  were  no  other 
than  grants  oi  9b  feudum  novum ,  to  be  held  ut  antiquum,  or 
feud  of  indefinite  antiquity ;  while,  on  the  other  hand,  a 
gift  in  tail  (where  none  but  the  lineal  descendants  of  the 
first  donee  are  admitted)  proceeded  on  the  principle  of  a 
feudum  stricti  novum. 

But  while  the  old  feudal  requisite  of  a  lineal  descent 
from  the  real  purchaser  was  thus  substantially  set  aside,  it 
continued  nevertheless  to  be  necessary  that  the  claimant 
should  be  of  his  blood;  for  no  person,  without  being 
related  to  him  either  lineally  or  collaterally,  could  be  sup- 
posed to  be  lineally  descended  fix>m  the  imaginary  pur- 
chaser.    And  as  it  was  necessary  that  the  claimant  should 

(x)  See  Wrifhrs  Tenures,  180  ;  2  BT.  Com.  222. 
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be  of  his  blood,  bo  it  was  from  him,  as  a  root,  that  the 
descent  was  in  some  cases  to  be  traced.  For  if  the  estate 
which  descended  was  of  a  kind  in  which  the  owner  cannot 
acquire  actual  seisin  of  the  land,  (as  is  the  case  with  a 
reversion  or  remainder  expectant  upon  freehold,  for  there 
the  actual  seisin  belongs  to  the  particular  tenant,)  the  rule 
was  that  the  claimant  must  trace  his  descent  from  (or,  as 
it  was  usuallj  expressed,  make  himself  heir  to,)  the  pur- 
chaser (y).  Supposing  the  estate  descended,  however,  to 
have  been  of  a  kind  in  which  the  owner  can  acquire  actual 
seisin,  as  in  the  case  of  an  estate  in  possession,  or  a  re- 
version or  remainder  expectant  on  a  term  of  years(2r),  the 
rule  was  different ;  for  here  another  antient  maxim  inter- 
vened, and  required  that  the  claimant  should  make  himself 
heir  to  the  person  last  acttially  seised  of  the  inheritance{a) ; 
every  person  who  obtained  an  actual  seisin,  whether  he 
wer;  aToriginal  purchaser,  or  derived  his  title  by  descent, 
being  considered  as  a  new  root,  from  which  aU  future 
claimants  were  to  spring  (6)  :  a  principle  that  was  briefly 
expressed  by  the  adage  seisina  facit  stipitem  (c).     Thus  if 


(y)  RatclifTe's  case,  8  Rep.  42  a ; 
Co.  Litt.  15  b,  191  b;  Burton's 
CompeDd.  112;  Doe  v.  Hutton,  S 
Bos.  &  Pul.  649, 656 ;  Roe  d,  Tborne 
V.  Lord,  2  Bl.  Rep.  1099. 

(«)  As  to  an  estate  in  possession, 
and  one  in  reversion,  vide  sup.  pp. 
818,319,821. 

(a)  "  A  man  that  claimeth  as  heir 
"  in  fee  simple  to  any  man  by  de- 
"  scent  must  make  himself  heir  to 
'*  him  that  was  last  seised  of  the 
"  actual  freehold  and  inheritance." 
— Co.  Litt.  lib;  and  see  RatclifTe's 
case,  8  Rep.  41  b,  42  a. 

(6)  Hale's  Hist  C.  L.  c.  11. 

(e)  Blackstone*s  explanation  of 
this  principle  is,  that  the  law  re- 
quired notoriety  of  possession  as 
evidence  that  the  ancestor  bad  that 


property  in  himself  which  was  to  be 
transmitted  to  his  heir  ;  "  which 
'*  notoriety,'*  says  he,  **  had  suc- 
«  ceeded  in  the  place  of  the  antient 
"  feudal  investiture,  whereby,  while 
"  feuds  were  precarious,  the  vassal  on 
"  the  descent  of  lands  was  formerly 
'*  admitted  in  the  lord's  court,  as  is 
"  still  the  practice  in  Scotland,  and 
"  there  received  his  seisin  in  the 
*'  nature  of  a  renewal  of  his  ances* 
**  tor's  grant,  in  the  presence  of  the 
**  feudal  peers ;  till  at  length,  when 
**  the  right  of  succession  became 
"  indefeasible,  an  entry  on  any  part 
**  of  the  lands  within  the  county 
**  (which,  if  disputed,  was  to  be  after- 
*'  wards  tried  by  those  peers),  or 
"  other  notorious  possession,  was  ad- 
**  milted  as  equivalent  to  the  formal 
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Oeoffiey  Styles,  the  fitther,  died  seised  of  knd  of  which  he 
was  the  purchaser,  and  which  descended  to  John  as  his 
heir,  and  John  died  before  entiy,  the  next  claimant  was  to 
make  himself  heir  to  Geoffi^ej ;  but  if  John  entered  and 
obtained  actual  seisin,  it  would  then  be  necessary  to  claim 
as  heir  not  to  Geoffrey,  but  to  John.  And  the  difference 
was  material ;  because  the  heir  to  the  person  last  seised 
and  the  heir  to  the  purchaser  were  not  necessarily  the 
same  person.  If  John,  for  example,  died  leaving  a  half 
brother,  his  fiUlier's  son,  the  latter  might  possibly,  on 
John's  decease,  be  next  heir  to  Geoffrey  the  &ther ;  but 
it  was  impossible,  as  the  law  then  stood,  that  he  should 
be  heir  to  Jolin,  descent  not  then  being  allowed  between 
those  related  by  the  half  blood  (cf).  The  rule  of  which 
we  speak  did  not  make  it  the  less  necessary,  indeed,  that 
the  claimant  should  be  of  the  blood  of  the  purchaser ;  for 
this,  in  every  case  of  descent,  was  universally  required : 
but  if  he  had  that  qualification,  and  could  make  himself 
heir  to  the  person  last  seised,  he  was  entitled  to  succeed, 
whether  he  could  make  himself  heir  to  the  purchaser  or 
not(€);  while,  on  the  other  hand,  his  being  heir  to  the 
purchaser  was  not  suflScient,  unless  he  was  also  heir  to  the 
person  last  seised.  Thus  if  John  Stiles  had  purchased 
land  and  died,  leaving  no  other  kindred  than  his  father's 
brother  and  his  own  brother  of  the  half  blood  (his  father's 
son),  the  uncle  would  have  been  his  heir,  as  the  brother 
(by  the  rule  already  noticed)  could  not  have  claimed  in 
that  character ;  and  if  the  imcle  had  also  obtained  seisin 
and  died,  without  other  kindred  than  John's  half  brother, 
the  latter  would  then  have  been  entitled  to  succeed,  for  he 
would  have  been  heir  to  the  person  last  seised,  and  of  the 
blood  of  the  purchaser,  though  not  the  heir  of  the  pur- 
chaser (/).  On  the  other  hand,  if  John  Stiles  had  inherited 
land  purchased  by  Geoffirey,  and  died  seised  without  other 

**  grant  of  leisin,  and  made  the  te-  {d)  Co.  Litt.  15  b. 

**  nant  capable  of  transmitting  his  es-  (e)  Hale's  Hist  C.  L.  c.  11. 

••  late  by  descent."— 2  Bl.  Com.  209.  (/)  H.  Chit.  Desc.  115. 
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kindred  than  his  half  brother  (his  fiither's  son),  the  latter 
coidd  not  have  inherited,  because  unable  to  make  him- 
self heir  to  John ;  and  yet  he  would  have  been  heir  to 
GeoflS^y. 

It  is  to  be  observed,  however,  that  in  many  cases  to  trace 
descent  from  the  person  last  seised,  amounted  in  effect  to 
the  same  thing  as  tracing  descent  from  the  purchaser.  For 
where  the  last  owner  (or  person  on  whose  death  the  suc- 
cession became  vacant)  happened  to  have  been  in  &ct  the 
purchaser  of  the  estate,  he  would  also  be  the  person  last 
actually  seised.  Thus  if  it  were  an  estate  in  possession  ac- 
quired by  feoffinent,  this  implied  (as  elsewhere  shown)  a 
real  delivery  to  him  of  the  actual  seisin  (g) :  and  supposing 
it  to  have  been  acquired  by  devise  (under  the  statute  of 
wills),  or  by  a  conveyance  under  the  statute  of  uses  (of 
the  nature  of  which  we  shall  speak  hereafter),  the  case 
would  be  in  effect  the  same  ;  for  the  actual  seisin  (so  &r  at 
least  as  would  suffice  to  make  him  the  root  of  descent) 
would  here  be  transferred  to  him  without  entry,  by  con- 
struction of  law(A>  So  if  it  were  a  reversion  or  re- 
mainder in  fee  expectant  on  an  estate  for  years,  he  would 
be  clothed  with  an  actual  seisin  of  the  fee  (upon  a  prin- 
ciple before  explained),  through  the  medium  of  the  pos- 
session of  his  particular  tenant  (t).  In  all  such  cases, 
therefore,  if  the  claimant  made  himself  heir  to  the  pur- 
chaser, he  would  also  make  himself  heir  to  the  person 


(g)  Vide  sup.  p.  236. 

(A)  Per  Holt,  1  Show.  74;  R.  o. 
Sutton»  8  A.  &  E.  611 ;  and  lee 
Watk.  Desc  c  1,  a.  6.  The  ex- 
pression used  by  the  learned  author 
of  that  treatise  is,  that  '*  such  a  pro- 
perty" is  thereby  "  vested  or  fixed" 
in  the  purchaser,  aa  to  make  the 
land  descendible  to  his  heirs.  But 
as  regards  estfites  in  possession,  it 
seems  more  correct  not  to  depart 
from  the  expression  actual  teithf  as 
nothing  short  of  this  will  suffice  to 

VOL.  I. 


satisfy  the  terms  of  the  rule,  teisina 
faeit  ttipitem.  It  is  true,  that  Lord 
Coke  appears  to  consider  the  seisin 
acquired  under  a  devise  or  the  statute 
of  uses  aa  a  sebin  in  laio  (Ca  Litt 
111  a,  266  b)  ;  but  he  probably 
means  by  this,  an  actual  seisin  by 
construction  of  law.  It  ia  clearly 
not  such  a  seisin  in  law  as  that  of 
the  heir,  which  requirea  to  be  com- 
pleted by  entry,  and  is  no  actual 
seisin. 
(0  Vide  sup.  p.  32S. 

DD 
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last  actuallj  seised ;  and  as  he  would  thereby  moreover 
prove  his  consanguinity  to  the  purchaser,  he  would  satisfy- 
both  the  conditions  required  to  make  out  a  descent  in  fee 
simple. 

These  explanations  wiU  suffice  not  only  to  explain  the 
nature  of  the  new  rule  now  laid  down  by  the  Inheritance 
Act,  but  to  prove  also  its  convenience  and  propriety.  It 
discards  in  effect  the  maxim  of  seisina  facit  sHpUem ;  and 
establishes  in  a  general  sense  the  rule,  which  formerly  ob- 
tained  only  in  certain  instances,  that  descent  shall  be 
traced  from  the  purchaser.  In  point  of  simphcity  and 
uniformity  of  system,  the  advantage  is  consequently 
obvious ;  while,  on  the  other  hand,  nothing  is  sacrificed 
which  it  could  be  useful  to  retain.  In  very  numerous 
instances,  the  descent  (as  we  have  seen)  was  in  effect  al- 
ready traced  from  the  purchaser ;  and  though  it  was  other- 
wise in  cases  where  the  last  owner  had  become  entitled  by 
descent  to  an  estate  of  a  kind  in  which  actual  possession 
can  be  acquired,  no  sufficient  reason  could  at  the  present 
day  be  shown  (whatever  may  formerly  have  existed)  in 
favour  of  such  a  distinction.  Indeed  the  maxim  oi  seisina 
facit  stipitem  was  attended  with  material  inconvenience ; 
for  it  was  sometimes  difficult  to  determine  what  would 
amount  to  a  seisin  sufficient  to  constitute  a  stipes ;  and 
highly  unsatisfactory  besides,  that  the  right  to  the  succes- 
sion should  in  any  case  depend  on  so  unimportant  a  cir- 
cumstance, as  the  omission  of  the  owner  to  make  entry, 
before  his  death,  on  the  land  he  had  acquired  by  inherit- 
ance (A). 

Before  we  dismiss  the  Kule  under  consideration,  it  must  be 
remarked  that  though  the  "  purchaser"  is  defined  in  the  Act 
as  the  person  who  last  acquired  the  land  otherwise  than  by 

{k)  See  First  Real  Prop.  Rep.  p.  testate,  leaving  a  son  to  whom  the 

15.    As  to  the  operation  of  Canon  whole  of  his  mother's  moiety  was 

I.,  in  a  case  in  which  a  man  pur-  held  to  pass,  see  Cooper  v.  France, 

chased  land  in  fee  simple,  and  died  14  Jur.  214;  and  Lord  St.  Leo* 

leaving  two   daughters,  and  after-  nards  on  Real  Property  Statutes,  p. 

wards  one  of  the  daughters  died  in-  282. 
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descent,  jet  to  apply  the  definition  properly  in  cases  of  a 
certain  description,  it  is  necessary  to  take  some  other  parts 
of  the  statute  into  account.  Thus  it  may  be  doubtful,  in 
the  absence  of  a  positive  rule,  whether  imder  given  circum- 
stances a  man  acquires  by  descent  or  not,  so  as  to  bring 
the  case  within  the  definition ;  as  where  a  man  devises 
land  in  fee  to  his  heir  or  to  the  person  by  name,  who,  at 
his  decease,  becomes  his  heir.  In  this  case,  if  the  devise 
was  made  in  such  form  that  the  devisee  would  take  an 
estate  in  fee,  of  precisely  the  same  quality  that  he  would 
otherwise  have  taken  by  descent,  it  was  settled  at  the  com- 
mon law  that  the  descent  would  take  effect  and  not  the 
devise ;  for  the  law  gave  the  preference  to  the  descent  as 
the  elder  title  (/).  The  contrary  rule,  however,  which  is 
manifestly  more  consonant  with  reason  and  convenience, 
is  now  established  by  the  legislature,  it  being  provided  by 
the  Inheritance  Act  (sect.  3),  '^  that  when  any  land  shall 
"  have  been  devised  by  any  testator  who  shall  die  after 
"  31st  December,  1833,  to  the  heir  (m),  or  to  the  person 
"  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be 
^'  considered  to  have  acquired  the  same  as  a  devisee,  and 
"  not  by  descent."  So  it  may  be  doubtfiJ,  in  the  absence 
of  a  positive  rule,  what  amounts  to  the  last  acquisition  of 
an  estate,  so  as  to  bring  the  case  within  the  meaning  of  the 
definition ;  as  where  land  is  limited  by  any  assurance  to 
the  person  or  to  the  heirs  of  the  person  who  shall  have 
thereby  conveyed  the  land ;  for  it  was  settled  at  the  common 
law  that  he  acquired  nothing  by  such  assurance,  but  was 
entitled  as  of  his  former  estate  (n).     It  is  provided  how- 

(/)  2  Bl.  Com.  242 ;  2  Sand,  by  did  not  take  by  descent 
Wmt.  7,  n.  (4);  1  Roll  Abr.  626  i  (m)  Tbe  effect  of  a  devise  to  tbe 

Doe  d.  Timins,  1  Barn.  &  Aid.  530.  testator^s  *'  heirs'*  (in  the  plural) 

This  is  the  reason  assigned  in  the  was  before  the  statute  similar  to  that 

books.    It  seems  probable,  however,  of  a  devise  to  his  "heir."    Whether 

that  the  rule  had  a  feudal  object,  and  it  is  so  now,  or  not,  may  be  ques- 

tbat  it  was  intended  for  the  protec-  tionable. 
tion  of  the  lord,  who  would  lose  the  (n)  See  Co.  Litt.  22  (b). 

fruits  of  his  seigniory  where  the  heir 

D  D  2 
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eTer,  by  the  nme  Act  and  the  same  sectioii  of  it,  '^  that 
**  when  any  land  ahall  have  been  limited  by  any  assorance 
"  executed  after  the  31st  of  December,  1833,  to  the  person 
or  to  the  heirs  of  the  person  who  shall  thereby  have  con- 
veyed the  same  land^  such  person  shall  be  considered  to 
have  acquired  the  same  as  a  purchaser  by  virtue  of  such 
*'  assurance,  and  shall  not  be  considered  to  be  entitled 
**  thereto  as  his  former  estate  or  part  thereof" 

IL  A  second  general  Rule  or  canon  is,  that  inheritances 
shall  in  the  first  place  lineally  descend  to  the  issue  of  the 
purchaser,  in  infinitum. 

The  principle  of  placing  the  lineal  descendants  first  in 
succession  to  their  ancestor  is,  under  all  systems  of  descent, 
invariably  adopted,  and  may  be  said  to  be  of  universal 
obligation  or  propriety ;  for  even  if  it  be  held  that  the  laws 
by  which  propertyis  transmitted  from  one  man  to  another, 
are  in  every  case  of  an  arbitrary  nature,  and  juris  positivi 
only  (a  doctrine  which  there  is  great  difficulty  in  admitting 
as  regards  the  succession  of  relatives),  yet  at  least,  in  the 
choice  of  rules,  it  may  happen  that  there  are  some  much 
more  consonant  than  others  to  the  common  feelings  of  man* 
kind  and  the  natural  sense  of  propriely;  and  such  principles 
as  these  seem  universally  to  suggest,  that  [whenever  a 
right  of  property  transmissible  to  representatives  is  ad- 
mitted, the  possessions  of  the  parents  should  go,  upon  their 
decease,  in  the  first  place  to  their  ofispiing,  as  those  to 
whom  they  have  given  being,  and  for  whom  they  are  there- 
fi:>re  bound  to  provide.] 

III.  We  may  lay  it  down  as  a  third  Rule,  that  the  chil- 
dren of  the  purchaser  are  preferred  to  their  own  issue ; 
and,  among  such  children,  males  to  females,  and  an  elder 
male  to  a  younger ;  but  females  (where  there  are  several) 
Uim  together. 

This  involves  three  principles :  first,  that  the  descent  is 
to  the  children  rather  than  their  descendants ;  secondly. 
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that  the  male  children  are  admitted  before  the  female ; 
thirdly^  that  among  the  male,  primogenitmre  is  the  rule, 
though  not  among  the  female. 

1.  The  children  (as  being  nearer  in  blood  to  the  pur- 
chaser) are  of  course  preferred  to  their  own  descendants ; 
that  is,  if  any  diild  of  the  purchaser,  living  at  his  decease, 
has  issue  also  living  at  the  same  period,  the  estate  will 
descend  to  the  child  (who  is  more  nearly  related  to  the 
purchaser),  and  not  to  the  grandchild  or  other  descendants, 
who  are  more  remote. 

2.  But,  secondly,  among  the  children  of  the  purchaser, 
males  take  before  females,  [or  (as  our  male  law-givers  have 
somewhat  uncomplaisantly  expressed  it)  the  worthiest  of 
blood  shall  be  preferred  (o).]  Thus  if  John  StUes  hath 
two  daughters,  Margaret  and  Charlotte,  and  afterwards 
two  sons,  Matthew  and  Gilbert,  and  dies :  first  Matthew, 
and  (in  case  of  his  death  without  issue)  then  Gilbert,  shall 
be  admitted  to  the  succession,  in  preference  to  both  the 
daughters. 

[This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  succession  among  the  Jews  (p),  and  also 
among  the  states  of  Greece,  or  at  least  among  the  Athe- 
nians (9) ;  but  was  totally  unknown  to  the  laws  of  Rome  (r) 
(such  of  them,  at  least,  as  are  now  extant),  wherein  brethren 
and  sisters  are  allowed  to  succeed  to  equal  portions  of  the 
inheritance.  Without  entering  into  the  comparative  merit 
of  the  Roman  and  the  other  constitutions  in  this  particular, 
or  examining  into  the  greater  dignity  of  blood  in  the  male 
or  female  sex,  it  is  sufficient  to  observe  that  our  present 
preference  of  males  to  females  seems  to  have  arisen  entirely 
fix>m  the  feudal  law.  For  though  our  British  ancestors 
(the  Welsh)  appear  to  have  given  a  preference  to  males  (s), 
yet  our  Danish  predecessors  who  succeeded  them  seem  to 
have  made  no  distinction  of  sexes,  but  to  have  admitted 

(0)  Hale's  Hist  Com.  Law,  a  11.  (r)  Inat.  iil  1.  0. 

(  p)  Numbers,  chap,  xxvii.  (*)  Sut  Walk  12  Bdw.  1. 

\q)  Petit.  LL.  Attic,  lib.  6,  tit.  6. 
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[all  the  children  at  once  to  the  inheritance  (t).  But  the 
feudal  law  of  the  Saxons  on  the  continent,  (which  was 
probably  brought  over  hither  and  first  altered  bj  the  law 
of  King  Canute,)  gives  an  evident  preference  of  the  male 
to  the  female  sex.  '^  Pater  out  mater  defwnctiy  fiHo  non 
filuB  hcBreditatem  relinquent.  Qui  defunctus  nonfilios  sed 
filias  reliquerit,  ad  eas  omnis  hcBredita^  p€rtineat(u).^^  It 
is  possible,  therefore,  that  this  preference  might  be  a  branch 
of  that  imperfect  system  of  feuds  which  obtained  here  be- 
fore the  Conquest ;  especially  as  it  subsists  among  the  cus- 
toms of  gavelkind,  and  as,  in  the  charter  or  laws  of  King 
Henry  the  first,  it  is  not  (like  many  Norman  innovations) 
given  up,  but  rather  enforced  (t?).  The  true  reason  of  pre- 
ferring the  males  must  be  deduced  fix)m  feudal  principles ; 
for  by  the  genuine  and  original  policy  of  that  constitution 
no  female  could  ever  succeed  to  a  proper  feud  (tr),  inas- 
much as  they  were  incapable  of  performing  those  military 
services  for  the  sake  of  which  that  system  was  established. 
But  our  law  does  not  extend  to  the  total  exclusion  of  the 
females,  as  the  Salic  law  and  others,  where  feuds  were 
most  strictly  retained.  It  only  postpones  them  to  males ; 
for  though  daughters  are  excluded  by  sons,  yet  they  suc- 
ceed where  there  is  no  son:  our  law,  like  that  of  the  Saxon 
feudists  before  mentioned,  thus  steering  a  middle  course 
between  the  actual  rejection  of  females,  and  the  putting 
them  on  a  footing  with  males.] 

3.  Primogeniture  is  established  among  the  male  children 
of  the  purchaser,  but  not  among  the  female.  [As  if  a  man 
hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies;  Matthew,  his  eldest 
son,  shall  alone  succeed  to  his  estate,  in  exclusion  of 
Gilbert,  the  second  son,  and  both  the  daughters :  but  if 
both  the  sons  die  without  issue  before  the  father,  the 


(0  Wilkins,    Leges    Anglo-Sax.  (v)  Leg.  Hcd.  1,  c.  70. 

LL.  Canut  c.  68.  («;}  1  Feud.  S. 

(ii)  Tit.  7,  s.  1  and  4. 
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[daughters  Margaret  and  Charlotte  shall  both  inherit  the 
estate  as  coparceners  (x). 

This  right  of  primogeniture  in  males  seems  antientlj  to 
have  only  obtained  among  the  Jews,  in  whose  constitution 
the  eldest  son  had  a  double  portion  of  the  inheritance  {y) ; 
in  the  same  manner  as  with  us,  by  the  laws  of  King  Henry 
the  first,  the  eldest  son  had  the  capital  fee  or  principal  feud 
of  his  Other's  possessions,  and  no  other  pre-eminence  (2r); 
and  as  the  eldest  daughter  had  afterwards  the  principal 
mansion,  when  the  estate  descended  in  coparcenary  (a). 
The  Greeks,  the  Romans,  the  Britons,  the  Saxons,  and 
even  originally  the  feudists,  divided  the  lands  equally ;  some 
among  aU  the  children  at  large,  some  among  the  males 
only.  This  is  certainly  the  most  obvious  and  natural  way, 
and  has  the  appearance  (at  least  in  the  opinion  of  younger 
brothers)  of  the  greatest  impartiality  and  justice.  But 
when  the  emperors  began  to  create  honorary  feuds  or  titles 
of  nobility,  it  was  found  necessary,  in  order  to  preserve  their 
dignity,  to  make  them  impartible  (6),  or,  as  they  styled 
them,  feuda  individtuiy  and  in  consequence  descendible  to 
the  eldest  son  alone.  This  example  was  further  enforced 
by  the  inconveniences  that  attended  the  splitting  of  estates : 
namely,  the  division  of  the  military  services,  the  multitude 
of  in&nt  tenants  incapable  of  performing  any  duty,  the 
consequential  weakening  of  the  strength  of  the  kingdom, 
and  the  inducing  younger  sons  to  take  up  with  the  business 
and  idleness  of  a  coimtry  life ;  instead  of  being  serviceable 
to  themselves  and  the  public,  by  engaging  in  mercantile, 
in  military,  in  civil,  or  in  ecclesiastical  employments  (c). 
These  reasons  occasioned  an  almost  total  change  in  the 
method  of  feudal  inheritances  abroad,  so  that  the  eldest 
male  began  universally  to  succeed  to  the  whole  of  the  lands, 
in  all  military  tenures ;  and  in  this  condition  the  feudal 

(x)  Lift  B.  5 ;  Hale'i  Hiit.  C.  L.  (s)  Leg.  Hen.  1,  c.  70. 

c.  11.     As  to  coparcenen,  vide  sup.  (a)  Glanv.  1.  7»  c  3. 

p.  851.  (ft)  2  Feud.  56. 

(y)  Selden  de  Succ.  Ebr.  c.  5.  (c)  Hale's  Hist.  C.  L.  c.  11. 
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[constitution  was  established  in  England^  by  William  the 
Conqueror.  Yet  we  find  that  socage  estates  frequently 
descended  to  all  the  sons  equally,  so  lately  as  when  Glan- 
ville  wrote,  in  the  reign  of  Henry  the  Becand(d) ;  and  it  is 
mentioned  in  the  Mirrour  (e),  as  a  part  of  our  antient  eon- 
stitution^  that  knight's  fees  should  descend  to  the  eldest 
son,  and  socage  fees  should  be  partible  among  the  male 
children.  However,  in  Henry  the  third's  time  we  find  by 
Bracton  (/),  that  socage  lands,  in  imitation  of  lands  in 
chivaby,  had  almost  entirely  fidlen  into  the  right  of  sue- 
cesaon  by  primogeniture,  as  the  law  now  stands ;  except  in 
Kent,  where  they  gloried  in  the  preservation  of  their  antient 
gavelkind  tenure,  of  which  a  principal  branch  was  the  joint 
inheritance  of  all  the  sons(^), — and,  except  in  some  parti* 
cular  manors  and  townships,  where  their  local  customs 
continued  the  descent,  sometimes  to  the  youngest  son  only, 
or  in  other  more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the 
antient  law,  for  they  were  all  equally  incapable  of  perform- 
ing any  personal  service;  and  therefore  one  main  reason  of 
preferring  the  eldest  ceasing,  such  preference  would  have 
been  injurious  to  the  rest ;  and  the  other  principal  purpose 
(the  prevention  of  the  too  minute  subdivision  of  estates) 
was  left  to  be  considered  and  provided  for  by  the  lords^ 
who  had  the  disposal  of  these  female  heiresses  in  marriage. 
However,  the  succession  by  primogeniture,  even  among 
females,  took  place  as  to  the  inheritance  of  the  croum  (A); 
wherein  the  necessity  of  a  sole  and  determinate  succession, 
is  as  great  in  the  one  sex  as  the  other.  And  the  right  of 
sole  succession,-  though  not  of  primogeniture,  was  also 
established  with  respect  to  female  dignities  and  titles  of 
honour.  For  if  a  man  holds  an  earldom  to  him  and  the 
heirs  of  his  body,  and  dies,  leaving  only  daughters,  the 
eldest  shall  not  of  course  be  countess,  but  the  dignity  is  in 

(d)  GlanT.  L  7,  c  8.  (g)  Somner,  Gavelkind,  7. 

(e)  Mirrour,  c.  i.  t.  8.  (A)  Co.  Litt.  165  a. 
(/)  Bract  lib.  2,c.  80, 81. 
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[suspense  or  abeyance  till  the  king  shall  declare  his  plea^- 
snre ;  for  he,  being  the  fountain  of  honour,  may  confer  it 
on  which  of  them  he  pleases  (i):  in  which  disposition  is 
preserved  a  strong  trace  of  the  antient  law  offends,  before 
their  descent  by  primogeniture  even  among  the  males  was 
established;  viz.  that  the  lord  might  bestow  them  on  which 
of  the  sons  he  thought  proper;  "progressum  est  ut  adfiUos 
devenirety  in  quern  scilicet  dominus  veUet  benejicwm  oon^ 
firmare  (A)."] 

The  last  rule  supposed  all  the  children  of  the  purchaser 
to  be  living  at  his  decease;  but  in  the  case  of  the  death 
of  any  of  them,  then — 

IV.  A  foturth  Rule  is,  that  the  issue  of  the  children  of 
the  purchaser  represent  or  take  the  place  of  their  parents 
in  infinitum;  the  children  of  the  same  parent  being  always 
subject  (among  each  other)  to  the  same  law  of  inheritance 
as  contained  in  the  third  Rule. 

[Thus  the  child,  grandchild,  or  great-grandchild,  either 
male  or  female,  of  the  eldest  son,  succeeds  before  the 
younger  son,  and  so  in  infinitum  (l) ;  and  these  represen- 
tatives shall  take  neither  more  nor  less,  but  just  so  much 
as  their  principals  would  have  done.  As  if  there  be  two 
sisters,  Margaret  and  Charlotte,  and  Margaret  dies,  leaving 
six  daughters ;  and  then  John  Stiles,  the  father  of  the  two 
sisters,  dies  without  other  issue:  these  six  daughters  shall 
take  among  them  exactly  the  same  as  their  mother  Mar- 
garet would  have  done  had  she  been  living,— that  is,  a 
moiety  of  the  land  of  John  Stiles,  in  coparcenary;  so  that 
upon  partition  made,  if  the  land  be  divided  into  twelve 
ports,  thereof  Charlotte,  the  surviving  sister,  shall  have 
six,  and  her  six  nieces,  the  daughters  of  Margaret,  one 
a-pieqe. 

This  taking  by  representation  is  called  succession  per 
stirpes,  according  to  the  roots ;  since  all  the  branches  inherit 

(0  Co.  Lttt.  165  a.  (0  Hale's  Hist,  C.  L.  c.  11. 

{k)  1  Feud.  1. 
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[the  same  share  that  their  root,  whom  they  represent,  would 
have  done.  And  in  this  maimer  also  was  the  Jewish  suc- 
cession directed  (m).]  In  our  law,  indeed,  it  [is  a  neces- 
sary consequence  of  the  double  preference  given,  first,  to 
the  male  issue,  and  next  to  the  first-bom  among  the  males. 
For  if  all  the  children  of  three  sisters  were,  in  England,  to 
claim  per  capita,  in  their  own  right,  as  next  of  kin  to  the 
ancestor,  without  any  respect  to  the  stocks  firom  whence 
they  sprung, — and  those  children  were  partly  male  and 
partly  female, — then  the  eldest  male  among  them  would 
exclude  not  only  his  own  brethren  and  sisters,  but  all  the 
issue  of  the  other  two  daughters;  or  else  the  law  in  this 
instance  must  be  inconsistent  with  itself,  and  depart  firom 
the  preference  which,  by  the  first  rule,  it  gives  to  the  males 
and  the  firstr-bom,  in  the  descent  to  issue.  Whereas  by 
dividing  the  inheritance  according  to  the  roots  or  stirpes, 
the  rule  of  descent  is  kept  uniform  and  steady ;  the  issue 
of  the  eldest  son  excludes  all  other  pretenders,  as  the 
son  himself,  if  living,  would  have  done ;  but  the  issue 
of  two  daughters  divide  the  inheritance  between  them, 
provided  their  mothers,  if  living,  would  have  done  the 
same:  and  among  these  several  issues  or  representatives 
of  the  respective  roots  the  same  preference  to  males  and 
the  same  right  of  primogeniture  obtain,  as  would  have  ob- 
tained at  the  first  among  the  roots  themselves— the  sons 
or  daughters  of  the  deceased.  As  if  a  man  hath  two  sons, 
A.  and  B.,  and  A.  dies,  leaving  two  sons,  and  then  the 
grandfather  dies :  now  the  eldest  son  of  A.  shall  succeed  to 
the  whole  of  his  grandfiither's  estate ;  and  if  A.  had  left 
only  two  daughters,  they  should  have  succeeded  also  to 
equal  moieties  of  the  whole,  in  exclusion  of  B.  and  his 
issue.  But  if  a  man  hath  only  three  daughters,  C,  D., 
and  E.,  and  C.  dies,  leaving  two  sons,  D.  leaving  two 
daughters,  and  E.  leaving  a  daughter  and  a  son  who  is 
younger  than  his  sister;  here,  when  the  grandfather  dies, 
the  eldest  son  of  C.  shall  succeed  to  one-third,  in  exclusion 

(m)  Selden  de  Succ.  Ebr.  c.  1. 
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[of  the  younger;  the  two  daughters  of  D.  to  another  third, 
in  partnership;  and  the  son  of  E.  to  the  remaining  third, 
in  exclusion  of  his  elder  sister.  And  the  same  right  of 
representation,  guided  and  restrained  bj  the  same  rules  of 
descent,  prevails  downwards  in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
established  in  the  time  of  Henry  the  second,  when  Glan- 
ville  wrote:  and  therefore,  in  the  title  to  the  crown  espe- 
cially, we  find  frequent  contests  between  the  yoimger  (but 
surviving)  brother  and  his  nephew  (being  the  son  and 
representative  of  the  elder  deceased),  in  regard  to  the  in- 
heritance of  their  common  ancestor;  for  the  uncle  is 
certainly  nearer  of  kin  to  the  conmion  stock,  by  one 
degree  than  the  nephew,  though  the  nephew,  by  repre- 
senting his  &ther,  has  in  him  the  right  of  primogeniture. 
The  imcle  also  was  usually  better  able  to  perform  the 
services  of  the  fief,  and  besides  had  frequently  superior 
interest  and  strength  to  back  his  pretensions  and  crush  the 
right  of  his  nephew.  And  even  m  times  comparatively 
modem,  we  find  that  proximity  of  blood  took  place  of  re- 
presentative primogeniture,  in  the  lower  Saxony ;  that  is, 
the  younger  surviving  brother  was  admitted  to  the  inherit- 
ance before  the  son  of  an  elder  deceased, — which  occa- 
sioned the  disputes  between  the  two  houses  of  Mecklen- 
burg-Schwerin  and  Strelitz,  in  1692  (n).  Yet  Glanville 
with  us,  even  in  the  twelfth  century,  seems  (o)  to  declare 
for  the  right  of  the  nephew  by  representation ;  provided 
the  eldest  son  had  not  received  a  provision  in  lands  from 
his  father,  or  (as  the  civil  law  would  call  it)  had  not  been 
forisfamiliated  in  his  Ufetime.  King  John,  however,  who 
kept  his  nephew  Arthur  from  the  throne,  by  disputing  the 
right  of  representation,  did  all  in  his  power  to  abolish  it 
throughout  the  realm  {p) ;  but  in  the  time  of  his  son.  King 
Henry  the  third,  we  find  the  rule  indisputably  settled  in 

(tj)  Mod.  Un.  Hist  xlii.  834.  (f)  Hale's  Hist  C.  L.  c.  11. 

<o)  Glanv.  1.  7,  c  8. 
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[the  manner  we  have  here  hiid  it  down  (y).]     And  thus 
much  for  descents  to  the  issue  of  the  purchaser. 

y •  A  fifih  Rule  is,  that  on  fiulure  of  the  issue  of  the 
purchaser,  the  inheritance  shall  descend  to  the  nearest 
Uneal  ancestor  then  Hving  in  the  preferable  line  j— suppos- 
ing no  issue  of  a  nearer  deceased  ancestor  in  that  line  to 
exist. 

Under  this  Rule  we  are  to  remark,  that, 

1.  After  the  issue,  the  next  descent  is  to  the  lineal  an- 
cestry. 

This  principle  is  but  recently  adopted  into  our  law  (r), 
which,  in  fiulure  of  descendants  of  the  deceased,  wotdd 
admit  the  descendants  of  his  lineal  ancestor  (that  is,  his 
own  collateral  heirs,)  under  colour  of  a  fiction  formerly 
explained  (s) ;  but  always  excluded  the  lineal  ancestor  him- 
self:  so  that  the  land  would  rather  escheat  to  the  lord(^) 
than  ascend  to  a  &ther  or  a  grandfitther ;  to  illustrate  which 
the  inheritance  of  an  estate  is  compared,  by  an  antient 
writer,  to  the  descent  of  a  fidling  body.  *^  Descendit  jus 
(says  Bracton)  quasi  ponderosum  quid^  cadens  deorsum  recta 
lined;  et  nunquam  reascendit  ed  vid  qua  descendit (u).'' 
This  resulted,  like  many  other  of  our  institutions,  firom 
the  doctrines  of  feudal  tenure.  [For  it  was  an  express 
rule  of  the  feudal  law  (x),  that  **  successionis  feudi  talis  est 
natura  quod  ascendentes  non  succedunt"']  and  we  find  the 
same  principle  recognized  in  the  old  law  of  France  (y). 
[Our  Henry  the  first  indeed,  among  other  restorations  of 
the  old  Saxon  laws,  restored  the  right  of  succession  in  the 


{q)  Bract  lib.  2,  c  80,  s.  2. 

(r)  It  wai  howeTer  the  rule  among 
the  Anglo-Saxons.  See  Hallam*8 
Middle  Ages,  vol.  2,  p.  467,  7th  ed. 
citing  Leges  Hen.  1,  c.  70. 

(«)  See  Rule  I. 

(0  Litt  s.  8. 

(m)  Bract,  lib.  ii.  c.  29.  As  re- 
marked by  a  very  distinguished  com- 


mentator on  Blackstone,  the  words 
ed  vid  qud  deseendit  are  a  necessary 
qualificatipn.  For  the  inheritance 
might  ascend  indirectly,  as  from  the 
son  to  the  uncle.— Coleridge's  Black- 
stone,  vol.  ii.  p.  212,  (n.) 

(«)  2  Feud.  50. 

{y)  Doroat,  part  2,  lib.  2 ;  Mon- 
tesq.  Esp.  des  Lois,  lib.  81,  c.  83. 
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[ascending  line  (z) ;  but  this  soon  fell  again  into  disuse^  for 
so  earlj  as  Glanville's  time  (who  wrote  under  Henry  the 
second)  we  find  it  laid  down  as  an  established  law,  that 
hareditas  nunquam  ascendit  (a),  which  firom  that  time  re- 
mained an  invariable  maxim.     These  circumstances  evi- 
dentlj  show  this  antient  peculiaritj  of  our  law  to  be  of 
feudal  original,  and  taken  in  that  light,  there  were  some 
arguments  in  its  &vour.     For  if  the  feud  of  which  the  son 
died  seised  was  really  feudum  antiquum^  or  one  descended 
to  him  from  his  ancestors,  the  &ther  could  not  possibly 
succeed  to  it,  because  it  must  have  passed  him  in  the 
course  of  descent  before  it  could  have  come  to  the  son, 
unless  indeed  it  were  feudum  matemum,  or  one  descended 
firom  his  mother,  and  then  the  &ther  would  be  excluded 
by  the  feudal  maxim  already  considered,  as  he  did  not  de- 
rive his  blood  firom  the  purchaser.     And  if  it  were  feudum 
novum f  or  one  newly  acquired  by  the  son,  the  fikther  would 
still  be  excluded  by  the  same  maxim :  which  was  founded 
not  only  upon  the  personal  merit  of  the  vassal  which  might 
be  transmitted  to  his  children,  but  also  upon  this  con- 
sideration of  military  policy,  that  the  decrepit  grandsire  of 
a  vigorous  vassal  would  be  but  indifferently  qualified  to 
succeed  him  in  his  feudal  services.     Nay,  even  if  this 
feudum  novum  were  held  by  the  son  ut  feudum  antiguumy 
such  feud  must  in  all  respects  have  descended  as  if  it  had 
been  really  an  antient  feud ;  and  therefore  could  not  go  to 
the  fiither,  because  if  it  had  been  an  antient  feud^  the 
father  must  have  been  dead  befi>re  it  could  have  come  to 
the  son.     Thus,  whether  the  feud  were  strictly  novum  or 
strictly  antiquum,  or  whether  it  was  novum  held  ut  anti- 
quumy  in  none  of  these  cases  the  fiither  could  possibly 
succeed.]     Such  at  least  have  been  alleged,  (and  appa- 
rently with  truth,)  as  the  reasons  of  the  rule  which  ex- 
cluded the  ascending  line(&).     The  reasoning,  however, 

« 

(s)  LI.   Hen.   1,  c.  70;    Black-  (6)  See  Co.  LitL  by  Harg.  II  a, 

borough  V.  DaTia,  1  P.  Wma.  4a  d.  (!)• 

(a)  Glan.  lib.  7,  c.  I. 


414  BK.  II.  OF  BIGHTS  OF  PBOPEBTY. — PT.  I.  THINGS  BEAL. 

was  not  consistently  applied :  for  it  has  been  justly  ob- 
servedy  that  if  the  fitther  is  not  to  inherit  the  estate, 
because  it  must  be  presumed  to  hare  already  passed  him 
in  the  course  of  descent,  the  elder  brother  should,  upon 
the  same  principle,  never  be  heir  to  the  younger;  and  if 
the  object  is  merely  to  pass  over  a  decrepit  feudatoiy,  the 
fiither's  elder  brother  should  never  succeed  to  his  nephew ; 
and  yet  a  succession  in  both  these  collateral  lines  was  al- 
ways permitted  by  law(c).  The  rule  besides  was  opposed 
to  natural  justice,  and  the  common  feelings  of  mankind : 
which  evidently  suggest  not  only  that  a  man's  progenitors 
should  be  allowed  to  inherit  his  estate,  but  that  their 
proper  place  in  the  succession  is  second  only  to  that  of  his 
posterity.  Such  accordingly  is  now  the  rule  ;  and  we  owe 
this  great  improvement  to  the  same  statute  of  3  &  4 
Will.  IV.  c.  106,  to  which  we  have  already  had  occasion 
to  refer.  Its  provision  on  this  subject  is  as  follows :  "  that 
**  every  lineal  ancestor  shall  be  capable  of  being  heir  to 
any  of  his  issue ;  and  in  every  case  where  there  shaD  be 
no  issue  of  the  purchaser,  L  nearest  hneal  ancestor 
"  shaU  be  his  heir,  in  preference  to  any  person  who  would 
"  have  been  entitled  to  inherit,  either  by  tracing  his  de- 
scent through  such  lineal  ancestor,  or  in  consequence  of 
there  being  no  descendant (c/)  of  such  lineal  ancestor: 
so  that  the  &ther  shall  be  preferred  to  a  brother  or  sis- 
ter, and  a  more  remote  lineal  ancestor  to  any  of  his  issue 
'^  other  than  a  nearer  lineal  ancestor  or  his  issue  («)." 

2.  The  descent  is  to  the  nearest  living  ancestor  in  the 
preferable  line. 

How  the  preference  is  to  be  settled  between  two  different 
lines  of  ancestry,  will  appear  by  the  next  Kule.  But  in  the 
mean  time  we  are  to  observe,  that  in  the  same  line  the 
nearest  of  blood  has  the  precedency. 

(c)  Christian's  Blackstone,  vol.  ii.  extend  to  all  persons  who  must  trace 

p.  21 2.  their  descent  through  such  ancestor* ' 

(<0  Id  this  sutute  the  expression  (3  &  4  Will.  4,  c.  106,  s.  1). 

•*deteendaiue*  of  any  ancestor,  *<shall  (e)  3  &  4  Will.  4,  c.  106,  s.  6. 
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Thus,  if  in  fidlure  of  the  issue  of  John  Stiles,  we  pro- 
ceed to  inquire  for  his  heir,  among  his  lineal  ancestors,  we 
are  to  prefer  Geoffirey  Stiles,  his  fiither,  to  George,  his 
grandfather  (supposing  both  to  be  living),  and  so  we  are 
to  prefer  Lucy,  his  mother,  to  Esther,  his  maternal  grand- 
mother (/). 

This  branch  of  the  Rule,  though  in  a  direct  sense  also 
resting  on  the  same  positive  enactment,  is  not,  like  the 
other,  new  in  its  principle^  but  agrees  in  substance  with  the 
law  as  it  stood  prior  to  the  late  act  of  parliament.  For 
though  the  lineal  ancestors  were  not  themselves  permitted 
to  succeed,  yet  they  were  always  regarded  as  the  foimtains 
of  inheritable  blood,  and  the  stocks  from  which  the  next 
succession  must  spring,  so  that  their  issue  were  admitted, 
in  right  of  descent  fcamthem,  to  the  inheritance  (y) ;  and 
as  to  their  issue,  the  rule  was,  that  the  descendants  of  a 
nearer  lineal  ancestor,  in  the  preferable  line,  were  preferred 
to  those  of  one  more  remote  (A).  Very  similar  to  which, 
as  Blackstone  observes,  was  the  law  of  inheritance  among 
the  antient  Germans  our  progenitors,  **  htsredes  successores- 
que  sui  caique  liberie  et  nullum  testamentum :  $i  liberi  non 
sunt,  proximus  gradus  in  possessionem  fratres,  patrui,  avun- 

c«fi(i)." 

3.  The  Rule  applies  only  in  the  event  of  the  issue  of 

every  nearer  deceased  ancestor  in  the  same  line  being 

extinct.     For  if  the  issue  of  any  such  ancestor  exist,  the 

order  of  succession  is  governed,  as  we  shall  see  hereafter, 

by  a  different  rule. 

VI.  It  may  be  laid  down  as  a  sixth  Rule,  that,  among 
the  lineal  ancestors  of  the  purchaser,  the  paternal  line 
(whether  of  the  purchaser,  or  of  any  ancestor  male  or 
female,)  is  always  preferred  to  the  maternal. 

Therefore  GeoflSrey,  the  father,  in  the  annexed  Table  of 

(/)  See  Table  of  Descent  (No.  II.)    (h)  Ibid. 

(g)  2  BL  Com.  226.  (i)  Tacitus  de  Mor.  Germ.  21. 
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Descent,  (No.  IL,)  will  succeed  rather  than  Lucy,  the 
mother ;  and  if  Greoffirey  be  dead,  any  of  his  male  ancestors, 
George,  Walter,  and  Richard,  (according  to  their  prox- 
imity,) will  have  the  preference  to  any  of  his  maternal  ances- 
tors, or  to  the  maternal  ancestors  of  Greorge,  or  Walter  re* 
spectively ;  though,  on  the  other  hand,  all  these  maternal 
ancestors  will  take  precedence  of  Lucy  the  mother,  or  any 
ancestor  of  hers.  Upon  the  same  principle,  when,  upon 
fiulure  of  the  main  line  of  John's  paternal  ancestry  by 
the  extinction  of  the  blood  of  Richard,  we  inquire  for 
the  next  heir — we  are  to  select  Ann  Godfrey,  the  mother 
of  the  more  remote  male  paternal  ancestor,  in  preference 
to  Christian  Smith,  the  mother  of  a  male  paternal  ancestor 
less  remote ;  for  if  we  were  to  give  the  preference  to 
Christian,  we  should  be  resorting  to  the  maternal  line  of 
George,  instead  of  his  paternal,  which  would  be  contrary 
to  our  rule. 

This  preference  of  the  paternal  line,  is  now  founded  on 
the  express  enactment  of  the  late  statute  for  amendment  of 
the  law  of  inheritance  (3  &  4  WilL  4,  c.  106) ;  which  pro- 
vides, (by  sect.  7,)  *^  that  none  of  the  maternal  ancestors  of 
the  person  &om  whom  the  descent  is  to  be  traced,  nor  any 
of  their  descendants,  shall  be  capable  of  inheriting,  until 
all  his  paternal  ancestors  and  their  descendants  shaU  have 
fiiiled;  and  also  that  no  female  paternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  shall  be  capable  of 
inheriting  until  all  his  male  paternal  ancestors  and  their 
^'  descendants  shall  have  &iled ;  and  that  no  female  ma- 
**  temal  ancestor  of  such  person,  nor  any  of  her  descend- 
''  ants,  shaU  be  capable  of  inheriting  until  all  his  male 
*^  maternal  ancestors  and  their  descendants  shall  have 
**  fisuled*"  And  by  section  8,  "  that  where  there  shall  be 
'^  a  fidlure  of  male  paternal  ancestors  of  the  person  from 
*^  whom  the  descent  is  to  be  traced,  and  their  descendants, 
*^  the  mother  of  his  more  remote  male  paternal  ancestor, 
'^  or  her  descendants,  shall  be  the  heir  or  heirs  of  such 
'^  person  in  preference  to  the  mother  of  a  less  remote  male 
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**  paternal  ancestor^  or  her  descendants ;  and  where  there 
'^  shall  be  a  &ilure  of  male  maternal  ancestors  of  such 
'*  person,  and  their  descendants,  the  mother  of  his  more 
''  remote  male  maternal  ancestor,  and  her  descendants, 
"  shall  be  the  heir  or  heirs  of  such  person  in  preference  to 
^*  the  mother  of  a  less  remote  male  maternal  ancestor,  and 
"  her  descendants." 

The  first  of  these  sections  is  a  mere  adoption  of  the 
principle  of  the  former  law,  imder  which  the  blood  of  the 
paternal  ancestor  of  the  purchaser  was  constantly  preferred 
to  that  of  the  maternal ;  the  blood  of  the  male  paternal 
ancestor  of  the  purchaser  to  that  of  the  female  paternal ; 
and  the  blood  of  the  male  maternal  to  that  of  the  female 
maternal  ( /)• 

In  the  preference  of  relatives  ex  parte  patemAy  [the 
English  law  is  not  singular,  but  warranted  by  the  examples 
of  the  Hebrew  and  Athenian  laws,  as  stated  by  Selden(A), 
and  Petit  ({);  though  among  the  Greeks  in  the  time  of 
Hesiod  (ns),  when  a  man  died  without  wife  or  children,  all 
his  kindred,  without  any  distinction,  divided  his  estate 
among  them.  It  is  Hkewise  warranted  by  the  example  of 
the  Roman  laws ;  wherein  the  agnatic  or  relations  by  the 
&ther,  were  preferred  to  the  cognatiy  or  relations  by  the 
mother,  till  the  edict  of  the  Emperor  Justinian  abolished 
aU  distinction  between  them  (n).  It  is  also  conformable 
to  the  customary  law  of  antient  Normandy  (o),  which 
indeed  in  most  respects  agrees  with  our  English  law  of 
inheritance.] 

The  principle  no  doubt  originated  (with  us)  in  that  maxim 
of  the  antient  feudal  institutions,  to  which  we  have  ahready 
more  than  once  referred, — that  the  heir  must  in  all  cases 
derive  his  blood,  that  is,  be  lineally  descended,  from  the 
purchaser.  This  of  course  would  have  excluded  altogether 
both  the  lineal  ancestors  and  collateral  relations  of  a  man 

U)  2  Bl.  Com.  234.  (m)  Oft^tv,  606. 

(Ar)  De  Succ.  Ebr.  c  12.  \n)  Nov.  118. 

(0  LL.  Attic.  Lib.  1»  tit.  6.  (o)  Gr.  Coustom.  c.  25. 
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who  died  tenant  of  land  which  he  had  acquired  by  pur- 
chaae  ;  but  where  his  estate  was  in  fee  simple,  his  collateral 
relations  were  nevertheless  (as  we  have  seen)  let  in  bj  the 
aid  of  a  fiction  which  supposed  him  to  hold  it  as  a  feud  of 
indefinite  antiquity;  in  other  words,  to  have  acquired  it,  not 
by  purchase,  but  by  inheritance  fix>m  an  tmknown  ante- 
cedent purchaser,  at  some  former  period.  The  collaterals 
(however  remote)  were  thus  admitted,  because  they  might 
be  supposed  to  descend  fix)m  this  unknown  purchaser,  so 
as  to  satisfy  the  feudal  maxim ;  but  upon  the  same  prin- 
ciple those  collaterals  who  would  be  most  likely  to  have 
descended  fix>m  him  (supposing  such  an  ancestor  to  have 
existed)  were  entitled  to  have  the  preference  over  those* 
whose  pretensions  would  be  less  probable.  Now  the  col- 
laterals of  the  last  tenant,  ex  parte  paiemd,  would  be  more 
probably  of  the  blood  of  this  unknown  purchaser,  than 
those  ex  parte  matemA;  because  the  estate  presumably 
came  to  the  last  tenant  through  his  male  progenitors  rather 
than  his  female.  For,  as,  by  the  third  and  fourth  Rules 
(which  are  founded  on  the  common  law,  and  have  always 
prevailed),  males  are  constantly  preferred  (in  the  course 
of  descent)  to  females,  it  is  more  likely  that  the  land 
should  have  belonged  to  his  &ther,  than  his  mother ;  -to 
his  Other's  fiither  than  to  his  &ther's  mother;  and  so  con- 
tinually upwards. 

The  8th  section  of  the  new  Act  has  settled  a  question 
which  had  formerly  been  the  subject  of  much  controversy. 
For  though  the  universal  preference  of  the  stocks  in  the 
male  paternal  line  was  always  firee  from  doubt,  yet  where, 
upon  fiulure  of  the  male  paternal  line,  it  became  necessary 
for  the  first  time  to  resort  to  a  female  stock,  it  was  an  un- 
settled point  whether  the  descent  should  be  traced  through 
the  mother  of  the  nearer  or  more  remote  ancestor  in  that 
line.  Thus  it  was  disputed,  whether  the  issue  of  the 
paternal  grand&ther's  maternal  grandfather,  or  the  issue 
of  the  paternal  grandmother's  &ther,  were  the  true  heir  of 
the  purchaser  (/i).     According  to  many  antient  autliori- 

{p)  See  First  Real  Property  Rep.  11. 
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ties^  including  Lord  Bacon  (9)  and  Sir  Matthew  Hale(r)9 
the  latter  had  the  better  claim^  it  being  held  by  these 
writers  (in  conformity  with  a  more  antient  opinion)^  that 
all  the  female  ancestors,  on  the  part  of  the  fistther,  were 
equally  worthy  of  blood,  and  that  in  that  case  proximity 
shall  preraiL  Blackstone,  however,  had  dissented  from 
that  doctrine  (5);  and  his  view  would  seem  to  be  the 
more  correct  one ;  for,  reverting  to  what  has  been  just 
said  of  the  fiction  by  which  collaterals  were  introduced 
into  the  succession,  it  will  appear,  that  as  we  are  led  by  a 
chain  of  successive  presumptions  to  suppose  the  estate  of 
John  Stiles,  in  the  annexed  Table  of  Descent  (No.  II.),  to 
have  descended  from  his  father  Geofirey,  rather  than  his 
mother  Lucy,  and  firom  his  grand&ther  George  Stiles, 
rather  than  his  grandmother  Cecilia  Kempe ;  so,  if  it  did 
not  descend  to  George,  fi*om  Walter  his  &ther,  the  next 
presumption  would  be,  that  it  descended  from  his  mother 
Christian  Smith,  who  again  would  presumably  derive  it 
fix)m  her  &ther  William;  so  that  the  issue  of  William 
Smith,  the  paternal  grand&ther's  maternal  grand&ther, 
would  necessarily  have  better  title  than  the  issue  of  Luke 
Kempe,  the  paternal  grandmother's  father,  who  stands 
lower  (if  we  may  so  speak)  in  the  chain  of  presumptions. 
But  whatever  may  have  been  the  merits  of  this  ques- 
tion, it  is  now  set  at  rest  by  the  8th  section  of  the  Inhe- 
ritance Act,  which,  in  accordance  with  the  view  taken  by 
Blackstone  (^),  prefers  the  maternal  line  of  the  more 
remote  male  paternal  or  male  maternal  ancestor,  to  the 
maternal  line  of  the  nearer,  both  as  regards  the  issue  of 
lineal  ancestors,  and  the  lineal  ancestors  themselves,  now 
first  introduced  into  the  succession. 

VII.  A  seventh  Rule  is,  that  where  an  ancestor,  to 
whom,  if  living  at  the  purchaser's  death,  the  inheritance 

(9)  Bac.  Elem.  c.  1.  v.  Lowndes,  5  Bing.  N.C.  169. 

(r)  Hilt  Com.  Law,  c.  II.  {t)  See  First  Real  Property  Rep. 

(t)  2  BL  Com.  288 ;  see  Daviea      p.  14. 
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would^  according  to  the  fifth  Rule,  have  descended,  dies 
before  the  purchaser,  leaving  issue,  the  issue  of  such  an- 
cestor in  infinitum  shall  represent  him,  according  to  the 
same  law  of  succession  as  before  laid  down  with  respect  to 
the  issue  of  the  purchaser ;  but  with  this  addition,  that 
those  related  bj  the  whole  blood  to  the  purchaser,  are  pre- 
ferred to  those  related  by  the  half-blood. 

It  is  obvious  fit>m  the  nature  of  consanguinity,  which 
means  a  descent  firom  the  same  common  ancestor,  that,  as 
regards  the  purchaser,  the  issue  of  his  lineal  ancestor  are 
necessarily  his  collateral  kindred,  and  that  such  of  them 
as  becomes  his  heir,  in  capacity  of  issue  to  his  ancestor, 
must  inherit  as  collateral  heir  to  himself.  The  seventh 
Bule  thus  transfers  us  fi*om  the  subject  of  lineal  inherit- 
ance (to  which  alone  our  preceding  rules  referred)  to  that 
of  collateral  inheritance. 

On  the  subject  of  collateral  inheritance,  it  deserves  re- 
mark, in  the  first  place,  that  the  right  of  collaterals  no 
longer  depends  (as  it  formerly  did)  on  the  fiction  that  the 
estate  of  the  purchaser  was  granted  as  a  feud  of  indefinite 
antiquity  (fi),  but  on  a  positive  statute-law  of  descent. 
For  the  Inheritance  Act  has  now  by  express  provision 
introduced  both  the  '^lineal  ancestors"  of  the  purchaser 
and  their  ^^  descendants  "  into  the  succession  (or).  Indeed, 
when  the  right  of  the  former  was  established,  that  of  the 
latter  would  follow  of  course,  upon  the  common  law  prin- 
ciple of  representation.  It  would  seem,  therefore,  that  an 
estate  purchased  in  fee-simple  can  no  longer  be  considered 
as  granted  to  hold  ut  feodum  anHqiafm,  but  rather  as  a 
new  feud,  with  inheritable  properties  different  fix)m  those 
which  attached  to  a  new  feud  under  the  antient  system, 
being  descendible  not  only  to  those  who  derive  their  blood 
from  the  purchaser,  but  those  also  fix>m  whom  he  derives 
his,  and  to  their  descendants. 

It  is  also  to  be  observed,  that  the  right  of  collaterals  is 

(•»)  Vid«  tup.  p.  898.  (»)  8  &  4  Will  4,  c.  106,  as.  7,  8. 
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now  referable  imiversallj,  and  in  every  case^  to  that  of  the 
ancestor  from  whom  thej  descend;  and  it  is  onlj  in  his 
right,  that  thej  can  ever  be  considered  as  heirs  to  the  pur- 
chaser. Under  the  former  system  this  was  subject,  in  a 
particular  case,  to  exception,  it  being  held  that  between 
brothers  and  sisters,  the  descent  was  to  be  considered,  for 
some  purposes,  as  immediate  (y).  But  by  the  new  Act, 
no  brother  or  sister  shall  be  considered  to  inherit  imme- 
diately from  his  or  her  brother  or  sister,  but  every  de- 
scent from  a  brother  or  sister  shall  be  traced  through  the 
parent  (z). 

But  to  revert  to  the  Rule  under  consideration. 

First,  the  issue  of  the  purchaser's  lineal  ancestor  re- 
present him  in  infinitum;  and  that  according  to  the  same 
law  of  succession  as  prevails  among  the  issue  of  the  pur- 
chaser. 

Thus,  if  John  Stiles,  in  the  annexed  Table  of  Descent 
(No.  II.),  piux^hases  land,  and  dies  entitled  to  the  same, 
without  issue,  and  his  fitther  Geoffirey  be  dead,  it  descends 
to  Francis  (the  eldest  son  of  Geoffirey,  and  the  brother 
of  John),  rather  than  to  George  the  grand&.ther ;  or  if 
Francis  be  also  dead,  leaving  several  children,  then  to  the 
eldest  son  of  Francis,  the  nephew  of  John,  and  does  not 
pass  to  any  remoter  ancestor  of  John,  unless  the  issue  of 
Geoffirey  are  exhausted.  So,  it  will  descend  to  a  son,  or 
even  a  daughter  of  Francis  (if  he  left  no  son)  rather  than 
to  Oliver  Stiles,  the  brother  of  John ;  for  such  son  or 
daughter  represents  the  fiither,  who,  as  the  eldest  son  of 
Geoffi:ey,  represented  Aim. 

This  branch  of  the  Rule  is  open,  in  general,  to  the  same 
remarks  as  those  which  have  been  already  made  under 
Rules  III.  and  IV.,  and  will  require  no  further  discussion ; 
though  it  may  be  worth  while  to  notice  [the  correspondence 
of  the  Jewish  law  with  ours  in  this  particular,  as  weU  as  in 
the  representation  among  the  issue  of  the  deceased ;  for  on 

(y)  2  Bl.  Com.  226  ;  Watk.  Dew.  («)  3  &  4  Will.  4,  c.  106.  b.  5. 

Ill,  n. ;  H.  Chit.  Desc.  64,  354. 
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[fiuluie  of  issue,  the  &ther  or  other  lineal  ancestor  was  him- 
self said  to  be  the  heir,  though  long  since  dead,  as  being 
represented  by  the  persons  of  his  issue,  who  were  held  to 
succeed,  not  in  their  own  rights,  as  brethren,  uncles,  &c., 
but  in  right  of  representation,  as  the  offipring  of  the  &ther, 
giand&ther,  &c.  of  the  deceased  (z).] 

As  to  the  remaining  branch  of  the  Kule,  viz.  that  which 
regards  the  distinction  between  the  whole  and  halt-blood, 
-it  results  from  the  first  branch  thereof  (taken  in  con- 
nection with  Rule  VI.)  that  the  collateral  heir  of  the  pur- 
chaser is  the  issue  of  the  nearest  of  his  lineal  ancestors  in 
tlie  preferable  line,  who  has  left  posterity  Uving  at  ihe 
death  of  the  purchaser,  subject  to  the  principles  as  to  sex, 
primogeniture,  and  representation.  But  among  such  issue, 
some  maybe  relations  to  the  purchaser  of  the  whole  blood, 
and  some  of  the  half-blood  only ;  and  it  is  consequently 
necessary  to  lay  down  an  additional  principle  to  determine 
whether  both  these  classes  are  admissible,  and  whether  any 
and  what  precedency  is  to  be  allowed  between  them. 

[A  kinsman  of  the  whole  blood,  is  he  that  is  derived, 
not  only  fix>m  the  same  ancestor,  but  from  the  same  couple 
of  ancestors.  For  every  man's  blood  is  compounded  of 
the  bloods  of  his  respective  ancestors ;  and  he  only  is  of 
the  whole  or  entire  blood  with  another,  who  hath,  so  fiu:  as 
the  distance  of  degrees  will  permit,  all  the  same  ingre- 
dients in  the  composition  of  his  blood,  that  the  other  hath* 
Thus,  the  blood  of  John  Stiles  being  composed  of  those 
of  Geoffirey  Stiles  his  &ther  and  Lucy  Baker  his  mother, 
therefore  his  brother  Francis,  being  descended  from  both 
the  same  parents,  has  entirely  the  same  blood  with  John 
Stiles,  or  he  is  his  brother  of  the  whole  blood  (a).  But  if, 
after  the  death  of  Qeoffirey,  Lucy  Baker  the  mother,  mar- 
ries a  second  husband,  Lewis  Gay,  and  hath  issue  by  him^ 
the  blood  of  this  issue,  being  compounded  of  the  blood  of 
Lucy  Baker  (it  is  true)  on  the  one  part,  but  that  of  Lewis 

(s)  Num.  c  27;  Seld.  de  Succ  (a)  Table  of  Descent  (No.  II.) 

Ebrseor.  c.  12. 
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[Gaj  instead  of  Geofirey  Stiles  on  the  other  part^  it  hath 
therefore  only  half  the  same  ingredients  with  that  of  John 
Stiles,  so  that  he  is  only  his  brother  of  the  half-blood.] 
So  also  if  the  &.ther  has  two  sons,  A.  and  B.,  by  different 
wives  (or,  according  to  the  technical  expression,  by  diffe- 
rent venters),  now  these  brethren  are  not  brethren  of  the 
whole  blood,  but  of  the  half-blood  only. 

The  Inheritance  Act  assigns  to  such  of  the  purchaser's 
collateral  kinsmen  as  are  of  the  whole  blood,  and  their 
issue,  the  preference  to  those  who  are  of  the  half-blood 
only,  in  the  same  degree,  but  admits  the  latter  to  the  next 
place  in  the  succession(&).  Thus  if  the  &ther  have  a  son 
A.,  by  one  venter, — and  two  sons,  B.  and  C,  and  a 
daughter  by  another  venter, — and  B.  purchases  land,  and 
dies  without  issue,  and  the  father  be  also  dead,  C,  the 
younger  brother,  or,  on  &ilure  of  C.  and  his  issue,  the 
sister,  shall  succeed  in  preference  to  A.,  the  elder  brother. 
But  the  latter  (though  only  of  the  half-blood),  and  his 
issue,  will  succeed  in  preference  to  any  collateral  relation 
not  descended  from  B.'s  &ther,  though  of  the  whole  blood 
with  B.  So  on  the  death  of  John  Stiles  the  purchaser^ 
in  the  annexed  Table  (No.  II.),  without  issue,  his  fiither 
Geoffii^y  being  also  dead,  he  will  be  succeeded,  not  only 
by  his  elder  brother  Francis,  or  his  second  brother  OUver, 
but  even  by  his  sisters  Bridget  and  Alice,  in  preference 
to  his  half-brother,  the  son  of  his  mother  Lucy  and 
Lewis  Gay,  who  cannot  indeed  inherit  imtil  the  paternal 
line  are  exhausted;  for  his  mother,  whom  he  represents, 
could  not  (by  the  sixth  rule)  have  taken  while  any  of  the 
paternal  line  remained.  But  the  son  of  Lucy  and  Lewis 
Gay  (and  his  issue  after  him)  will  stand  next  to  his  mother, 
in  the  order  of  succession,  and  in  preference  to  any  other 
collateral  relation  of  John  StUes  ex  parte  matemd,  though 
of  the  whole  blood  with  John  Stiles. 

In  the  admission  of  the  half-blood,  the  Inheritance  Act 
introduces  a  new  principle  of  inheritance;  for,  as  the  law 

(»)  3  &  4  Will.  4,  c.  106,  s.  9. 
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before  stood,  the  half-blood  (like  the  lineal  ancestor)  were 
totally  excluded,  and  the  land  would  rather  escheat  to  the 
lord  than  go  to  any  kinsman  (however  near),  bearing  that 
kind  of  relation  to  the  person  from  whom  descent  was  to 
be  traced.  Therefore  A.  in  one  of  the  cases  just  supposed, 
and  the  son  of  Lucy  and  Lewis  Gay  in  the  other,  would 
have  been  absolutely  incapable  of  the  succession.  Nay, 
even  when  a  fiither  died,  and  his  lands  descended  to  his 
eldest  son  A«,  who  entered  thereon,  and  died  seised  with- 
out issue,  still  B.,  the  son  of  the  same  father  by  another 
venter,  could  not  be  heir  to  these  lands,  because  he  was 
only  of  the  half-blood  to  A.,  the  person  last  seised ;  but  they 
would  descend  to  a  sister  (if  any)  of  the  whole  blood  to  A., 
[for  in  such  cases  the  maxim  was,  that  possessio  frcUris 
facit  sororem  esse  hceredem.  Yet  if  A.  had  died  without 
entry,  then  B.  might  have  inherited;  not  as  heir  to  A.  his 
half-brother,  but  as  heir  to  their  common  £sither,  who  was 
the  person  last  actually  seised  (c).] 

This  exclusion  of  the  half-blood  was  a  feature  aknost 
peculiar  to  the  law  of  England  (cC);  and  (it  must  be  added) 
one  of  the  most  harsh  and  unreasonable  aspect.  Its  vin- 
dication was  rested  entirely  upon  the  plea  that  it  ought  to 
be  considered  as  a  mere  auxiliary  rule,  to  carry  into  effect 
that  principle  of  the  feudal  law  which  required  the  heir  to 
derive  his  blood  from  the  piu'chaser.  For  as  it  was  a  con- 
sequence from  this  principle  (as  already  shown),  that  the 
collaterals  of  the  deceased  purchaser  could  only  be  let  in 
by  supposing  them  to  be  lineal  descendants  of  some  one  of 
his  ancestors,  from  whom  the  estate  had  been  originally 
derived ;  so  it  was  obvious  that  those  related  to  him  of  the 
whole  blood  were  in  general  more  proper  subjects  for  that 
supposition,  than  those  of  the  half-blood.  This  results 
from  the  consideration  that  he  who  is  the  kinsman  of  the 
whole  blood  to  the  person  deceased  can  have  no  ancestors 
beyond  or  higher  than  the  common  stock,  but  what  are 
equally  the  ancestors  also  of  the  deceased,  and  vice  versd  ; 

(c)  2  Bl.  Com.  227.  (d)  2  Bl.  Com.  228. 
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and  therefore  is  very  likely  to  be  derived  from  that  unknown 
ancestor  of  his  from  whom  the  inheritance  is  supposed  to 
have  descended.  But  a  kinsman  of  the  half-blood  in  the 
same  degree  with  the  other,  is  not  so  probably  sprung 
from  the  same  original  purchaser ;  for  he  has  but  one  half 
his  ancestors,  beyond  or  higher  than  the  common  stock, 
the  same  with  those  of  the  deceased. 

[To  illustrate  this  by  example: — Let  there  be  John 
Stiles  and  his  brother  Francis,  by  the  same  father  and 
mother,  and  another  brother  bom  of  the  same  mother  by 
Lewis  Gay,  a  second  husband.  Now  if  John  dies  seised 
of  lands,  but  it  is  uncertain  whether  they  descended  to  him 
from  his  father  or  mother,  in  this  case  his  brother  Francis 
of  the  whole  blood  is  sure  to  be  in  the  line  of  descent  from 
the  first  purchaser,  whether  it  were  the  line  of  the  fiither 
or  mother.  But  the  mother's  son  by  Lewis  Gay  is  to  the 
full  as  likely  not  to  be  descended  from  the  original  pur- 
chaser as  to  be  descended,]  and  there  is  consequently  no 
reasonable  presumption  of  his  being  derived  from  the 
original  purchaser.  It  was  argued,  therefore,  by  the  apo- 
logists of  the  antient  rule  of  exclusion,  that  it  shoidd  not 
be  thought  hard  that  collateral  relations  of  the  half-blood 
should  be  disinherited ;  for  as  they  owed  their  admission 
only  to  the  fiction  that  they  were  the  issue  of  an  imaginary 
purchaser,  it  was  just  to  exclude  them  in  every  case  where, 
supposing  that  purchaser  to  have  really  existed,  there 
would  be  no  fair  reason  to  suppose  that  they  could  in 
truth  have  descended  from  him  (e).  It  was  obvious,  how- 
ever, even  to  the  apologists  themselves,  that  the  exclusion 
was  carried  fruther  in  practice  than  the  principle  on  which 
it  was  founded  would  warrant:  for  a  kinsman  of  the  half- 
blood  to  the  deceased,  supposing  him  to  have  derived  the 
estate  from  some  unknown  ancestor,  would  in  some  in- 
stances have  the  same  chance  of  being  descended  from  that 
ancestor  as  a  kinsman  of  the  whole  blood  in  a  remoter  de- 
gree, and  in  other  instances  a  much  greater.  Thus  a  brother 
of  the  half-blood  would  have  the  same  chance  as  an  uncle 

(r)  See  note  by  Christian,  2  B1.  C«in.  281. 
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of  the  whole^  on  the  same  side,  and  more  than  a  great 
unde :  and  yet,  in  these  instances,  the  remoter  kinsman 
was  always  admissible,  while  the  nearer  was  incompetent 
to  succeed.  The  rule  of  exclusion  was,  besides,  applied 
even  where  the  deceased  tenant  did  not  take  by  piuxshase, 
but  by  descent,  and  had  a  relative  of  the  half-blood  known 
to  be  descended  as  well  as  himself  £rom  the  purchaser ; — 
as  in  the  case  already  noticed,  where  upon  the  death  of  A. 
without  issue,  seised  of  lands  which  had  desoended  to  him, 
fixim  his  &ther,  his  half-brother  B.,  son  of  the  same  &ther, 
was  debarred  from  the  inheritance.  [This  was  universally 
allowed  to  carry  a  hardship  with  it,  even  upon  feudal  prin- 
ciples; for  as  the  estate  notoriously  descended  &om  the 
&ther,  and  as  both  the  brothers  confessedly  sprung  from 
him,  it  was  demonstrable  that  the  half-brother  must  be  of 
the  blood  of  the  purchaser,  who  was  either  the  &,ther  or 
one  of  the  Other's  ancestors.  And  indeed  it  should  seem 
as  if  originally  the  custom  of  excluding  the  half-blood,  in 
Normandy,  extended  only  to  exclude  a  frater  uterinus 
where  the  inheritance  descended  a  patre,  and  vice  versa  (/) ; 
and  possibly  in  England  also:  as  even  with  us  it  remained 
a  doubt  in  the  time  of  Bracton  and  of  Fleta  whether  the 
half-blood  on  the  &ther's  side  was  excluded  from  the  in- 
heritance which  originally  descended  from  the  common 
fiither ;  or  only  fix>m  such  as  descended  &om  the  respective 
mothers,  and  from  newly-purchased  lands.  So  also  the 
rule  of  law,  as  laid  down  by  our  Fortescue  (^),  extends  no 
further  than  this,  frater  fratri  uterino  non  succedet  in  htere- 
ditate  paiernd.  It  is  moreover  worthy  of  observation,  in 
this  place,  that  the  crown  (which  is  the  highest  inheritance 
in  the  nation)  always  by  law  descended  (as  it  still  does)  to 
the  half-blood  of  the  preceding  sovereign  (A),  so  that  it  be 
the  blood  of  the  first  monarch  of  the  reigning  &mily  who 
was  conqueror  (which  in  feudal  language  is  the  same  as 
purchaser)  of  the  realm.  Thus  it  actually  did  descend  from 
King  Edward  the  sixth  to  Queen  Mary,  and  from  her  to 

(/)  Or.  Coustom.  c.  25.  (h)  Plowd.  245  ;  Co.  Litt.  15  b. 

(jg)  Fort.  De  Laud.  Leg;.' Ang.  c.  5. 
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[Queen  Elizabeth,  who  were  respectively  of  the  half-blood 
to  each  other.  For  though  none  can  be  a  claimant  to  the 
crown  unless  known  to  be  descended  from  the  original 
stock — ^which  was  formerly  King  William  the  Norman, 
and  is  now,  by  act  of  parliament,  the  Princess  Sophia  of 
Hanover  (t) — ^yet,  when  such  descent  is  known,  the  feudal 
rule  is  satisfied,  whether  he  be  related  to  the  last  sovereign 
by  the  whole,  or  by  the  half-blood.  Upon  the  same  prin- 
ciple, in  titles  of  honour  (A)  and  in  all  estates  tail  (/),  half- 
blood  was  never  an  impediment  to  the  descent,]  because 
in  these  cases  the  pedigree  from  the  first  donee  must  be 
strictly  proved;  and  the. feudal  maxim  is  consequently 
carried  into  efiect,  without  resorting  to  any  auxiliary  rule. 
But  now,  as  we  have  seen,  the  maxim  which  excluded  the 
half-blood  has  given  way,  in  every  case,  to  a  sounder  and 
more  satisfactory  principle.  Having  been  long  generally 
disapproved,  as  founded  on  defective  reasoning  and  op* 
posed  to  natural  justice,  it  was  at  length  abolished  by  the 
Inheritance  Act,  the  provision  of  which,  as  regards  this 
subject,  is  expressed  in  the  following  terms: — ^^  That  any 
person  related  to  the  person  from  whom  the  descent  is 
to  be  traced  by  the  half-blood  shall  be  capable  of  being 
'^  his  heir ;  and  the  place  in  which  any  such  relation  by 
'^  the  half-blood  shall  stand  in  the  order  of  inheritance,  so 
'^  as  to  be  entitled  to  inherit,  shall  be  next  after  any  rela- 
^'  tion  in  the  same  degree  of  the  whole  blood  and  his  issue, 
*^  where  the  common  ancestor  shall  be  a  male,  and  next 
<<  after  the  common  ancestor,  where  such  common  ancestor 
''  shall  be  a  female ;  so  that  the  brother  of  the  half-blood 
on  the  part  of  the  fiither  shall  inherit  next  aft«r  the 
sisters  of  the  whole  blood  on  the  part  of  the  &ther  and 
their  issue,  and  the  brother  of  the  half-blood  on  the  part 
'^  of  the  mother  shall  inherit  next  aft«r  the  mother  (m)." 

(I)  On  this  princess,  granddaugh-  See  bk.  iy.  pt  i.  c  in. 
ler  of  James  I.,  and  the  heirs  of  her  (it)  Co.  Litt.  15. 

body  (being  Protestants),  the  crown  (0  Litt.  as.  14,  15  b. 

was  settled  by  12  &  13  Will.  3,  c.  2.  (ai)  3  &  4  Will.  4,  c.  106,  s.  ft. 
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Having  now  treated  of  descent  in  general,  we  next  ar*- 
riye  at  the  few  and  rare  cases  formerly  referred  to  as  re- 
quiring a  separate  consideration. 

1.  First,  then,  there  are  cases  in  which  a  man  may  ac- 
quire land  by  purchase,  under  a  hmitation  to  the  "  heirs," 
or  "  heirs  of  the  body,"  of  one  of  his  ancestors. 

Thus  if  the  owner  of  lands  conveys  them  to  A.  for  life, 
remainder  to  the  "  heirs"  or  "  heirs  of  the  body"  of  B.,  and 
B.  be  then  deceased,  or  be  then  living  but  die  during 
the  continuance  of  the  particular  estate  (n),  the  person 
who  at  the  time  of  the  conveyance  in  the  first  case,  or  at 
the  time  of  B.'s  death  in  the  second,  answers  the  descrip- 
tion of  his  "  heir,"  or  "  heir  of  his  body,"  will,  by  the 
rule  of  the  common  law,  take  the  remainder  as  purchaser, 
and  his  estate  will  be  a  fee  simple  or  fee  tail,  as  the  case 
may  be;  for  such  words  amount  not  only  to  a  descrip- 
tion of  the  grantee,  but  to  a  limitation  of  the  estate 
which  he  is  to  take(o).  By  the  Inheritance  Act,  how- 
ever, the  estate  so  acquired  by  purchase  is  anomalous  as 
regards  its  descendible  quality;  for  by  the  4th  section, 
"  When  any  person  shall  have  acquired  any  land  by  pur- 
*'  chase  under  a  limitation  to  the  heirs  or  to  the  heirs 
'^  of  the  body  of  any  of  his  ancestors,  contained  in  an 
"  assurance  executed  after  the  31st  December,  1833;  or 
under  a  limitation  to  the  heirs  or  heirs  of  the  body  of 
any  of  his  ancestors  (or  under  any  limitation  having  the 
same  effect)  contained  in  a  will  of  any  testator  who  shall 
depart  this  life  after  the  said  31st  December,  1833 ;  then 
and  in  any  of  such  cases,  such  land  shall  descend,  and 
*^  the  descent  of  it  shall  be  traced,  as  if  the  ancestor  named 
"  in  such  limitation  had  been  t/ie  purchaser. ^^ 

2.  Secondly,  it  is  provided  by  a  more  recent  statute, 
viz.,  the  22  &  23  Vict.  c.  35,  s.  19,  that  "  Where  there 

(f»)  If  B.  were  to  survive  A.,  the  (o)  Co.  Litt.  10a ;  8]9  b;  1  Roll, 

limitation  in  remainder  would  fail  Ahr.   627 ;    2    Bl     Com.  241 ;    1 

for  want  of  a  person  to  take,  for  nemo  Prest.  Est.  280,  452,  453. 
est  haret  vhentis,  vide  sup.  p.  892. 
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^'  shall  be  a  total  failure  of  heirs  of  the  purchaser^  or  where 
'^  any  land  shall  be  descendible  as  if  an  ancestor  had  been 
"  the  purchaser  thereof  (p),  and  there  shall  be  a  total 
"  &ilure  of  the  heirs  of  such  ancestor^  then  and  in  every 
"  such  case  the  land  shall  descend,  and  the  descent  shall 
"  thenceforth  be  traced  from  the  person  last  entitled  to  the 
"  landy  as  if  lie  had  been  the  purchaser  thereof  ^\q). 

Having  now  brought  our  account  of  the  present  law  of 
descent  to  a  close,  we  may  remark,  as  the  result  of  the  in- 
vestigation, that,  upon  the  death  of  the  owner  of  an  estate 
in  fee  simple,  we  are  to  ascertain  the  heir,  by  considering, 
first,  who  was  the  purchaser  or  quasi  purchaser  of  that 
estate, — meaning  by  the  term  quasi  purchaser,  the  person 
from  whom  descent  is  to  be  traced  as  if  he  had  been  the 
purchaser,  as  in  the  two  cases  just  noticed : — and  we  are 
then  to  look  for  the  heir,  first,  among  his  issue, — where  the 
heir  will  be  his  descendant  next  to  him  in  blood,  but  sub- 
ject to  the  principles  which  obtain  as  to  sex,  primogeniture, 
and  representation :  and,  failing  his  issue,  among  his 
lineal  ancestors,  or  their  issue— where  the  heir  will  bef'his 
lineal  ancestor  next  in  blood  in  the  preferable  Une,  or  the 
idsue  of  such  ancestor,  if  deceased ;  appl^Hing  the  same  law 
of  succession  as  in  the  case  of  the  purchaser's  issue,  and 
also  the  principle  which  prefers  the  whole  to  the  half- 
blood. 

Before  we  conclude  this  branch  of  our  inquiries,  how- 
ever, it  may  not  be  amiss  to  apply  the  rules  more  particu- 
larly, and  to  supply  the  reader  with  a  short  sketch  of  the 
manner  in  which  we  must  search  for  the  heir  of  a  person, 
—  as  John  Stiles  (r),  who  dies  entitled  to  land,  of  which 
he  was  the  purchaser  or  quasi  purchaser. 

In  the  first  place  succeeds  the  eldest  son,  Matthew 
Stiles,  or  his  issue.  No.  1.  If  he  and  his  heirs  be  extinct, 
then  Gilbert  Stiles,  and  the  other  sons  respectively  in  order 

(p)  As  in  the  case  just  mentioned,       will  appear  in  the  next  chapter ;  vide 
sup.  p.  428.  post,  p.  439. 

{q)  The  object  of  this  provision  (r)  See  Table  of  Descent  (No.  II.) 
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of  births  and  their  issue.  No.  2.  In  default  of  these,  all 
the  daughters  together,  Margaret  and  Charlotte  Stiles,  or 
their  issue,  No.  3.  On  failure  of  the  descendants  of  John 
Stiles,  his  iSskther  Geofirej  (being  his  nearest  lineal  ancestor 
in  the  preferable  line)  is  admitted.  No.  4.  Then  the  issue 
of  his  iather,  viz.  first,  Francis  Stiles,  the  eldest  brother  of 
the  whole  blood,  or  his  issue.  No.  5  ;  then  Oliver  Stiles  and 
the  other  whole  brothers  respectively,  in  order  of  birth,  or 
their  issue.  No.  6  ;  then  the  sisters  of  the  whole  blood  all 
together,  Bridget  and  Alice  Stiles,  or  their  issue.  No.  7  ; 
then  the  son  of  Geofl6^y  (the  paternal  brother  of  the  half- 
blood).  No.  8,  or  his  issue ;  and  the  paternal  sisters  of  the 
half-blood.  No.  9,  or  their  issue.  In  default  of  them, 
George  Stiles,  the  paternal  grandfather,  is  admitted.  No. 
10,  and  then  his  issue,  viz.  first,  his  issue  of  the  whole 
blood  with  John,  No.  11,  then  his  issue  of  the  half-blood 
with  John,  No.  12.  In  default  of  these,  Walter  Stiles,  the 
paternal  grandfather's  father,  is  admitted.  No.  13.  Then 
the  issue  of  Walter,  viz.  first,  his  issue  of  the  whole  blood 
with  John,  No.  14,  then  his  issue  of  the  half-blood.  No.  15. 
In  defitult  of  these,  Bichard  Stiles,  the  paternal  grand- 
&ther*s  paternal  grandfather,  is  admitted.  No.  16,  or  his 
issue.  No.  17,  and  so  on,  in  the  paternal  line  of  Walter 
Stiles,  in  infinitum.  In  &ilure  of  this  (this  is,  supposing 
the  decease  of  Kichard,  and  of  all  his  maternal  and  pa- 
ternal ancest<H*s,  and  the  failure  of  their  issue  both  of  the 
whole  and  of  the  half-blood,)  we  are  next  to  resort  to  the 
maternal  line  of  Walter  Stiles,  rather  than  of  a  nearer  male 
ancestor;  and  the  paternal  grandfather's  paternal  grand- 
mother, Ann  Godfrey  (according  to  the  maiden  name). 
No.  18,  will  consequently  be  the  person  next  entitled  to 
succeed,  and  so  on  in  the  maternal  line  of  Walter  Stiles, 
in  infinitum.  In  failure  of  which  we  are  to  resort  to 
maternal  line  of  George.  Stiles ;  and  the  paternal  grand- 
&ther's  mother.  Christian  Smith,  No.  19,  will  be  the  person 
next  entitled,  and  then  her  issue  of  the  half-blood  to  John, 
No.  20.  Then  the  paternal  grandfather's  maternal  grand- 
father, William  Smith,  No.  21 ;  and  then  his  issue.  No.  22; 
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and  so  on  in  the  paternal  line  of  Christian  Smith,  in 
infinitum.  On  failure  of  which,  we  are  to  resort  to  her 
maternal  line ;  and  the  paternal  grandfather's  maternal 
grandmother,  Jane  King,  No.  23,  will  be  the  person  next 
entitled,  and  so  on  in  the  maternal  line  of  Christian  Smith, 
in  infinitum.  On  &ilure  of  which  we  are  to  resort  to  the 
maternal  line  of  Greoffirej  Stiles ;  and  the  paternal  grand- 
mother, Cecilia  Kempe,  No.  24,  will  be  the  person  next 
entitled ;  and  then  her  issue  of  the  half-blood  to  John, 
No.  25.  Then  the  paternal  grandmother's  &ther,  Luke 
Kempe,  No.  26 ;  then  his  issue  of  the  whole  blood  to 
John,  No.  27.  Then  his  issue  of  the  half-blood  to  John, 
No.  28.  Then  the  paternal  grandmother's  paternal  grand- 
fiither,  Thomas  Kempe,  No.  29.  Then  his  issue.  No.  30, 
and  so  on  in  the  paternal  line  of  Luke  Kempe,  tn  infinitum. 
In  failure  of  which  we  are  to  resort  to  his  maternal  line ; 
and  the  paternal  grandmother's  paternal  grandmother, 
Sarah  Browne,  No.  31,  will  be  the  person  next  entitled ; 
and  so  on  in  the  maternal  line  of  Luke  Kempe,  in  infinitum. 
On  fiulure  of  which  we  are  to  resort  to  the  maternal  line  of 
CecUia  Kempe  ;  and  the  paternal  grandmother's  mother, 
Frances  Holland,  No.  32,  will  be  the  person  next  entitled. 
Then  her  issue  of  the  half-blood  to  John,  No.  33.  Then 
the  paternal  grandmother's  maternal  grandfiither,  Charles 
Holland,  No.  34  ;  then  his  issue.  No.  35 ;  and  so  on  in  the 
paternal  line  of  Frances  Holland,  in  infinitum.  In  &ilure 
of  which  we  are  to  resort  to  the  maternal  line  of  Frances 
HoUand ;  and  the  paternal  grandmother's  maternal  grand- 
mother, Marj  Wilson,  No.  36,  will  be  the  person  next 
entitled ;  and  so  on  in  the  maternal  line  of  Frances  Hol- 
land, in  infinitum.  In  failure  of  which,  the  paternal  blood 
of  John  Stiles  entirely  &iling,  recoiu:se  must  then,  and  not 
before,  be  had  to  his  maternal  relations,  or  the  blood  of  the 
Bakers,  Nos.  37,  38,  39, 40, 41, 42, 43, 44, 45, 46, 47 ;  the 
Bates's,  No.  48;  the  Willis's,  Nos.  49,  50,  51,  52;  the 
Carters,  No.  53  ;  the  Thorpes,  Nos.  54, 55,  56, 57, 58, 59, 
60 ;  the  Bishops,  No.  61 ;  the  T\Tiites,  Nos.  62, 63, 64, 65 ; 
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and  the  Wards^  No.  66,  in  the  same  regular  successive 
order  as  in  the  paternal  line. 

We  have  thus  seen  how  land  is  acquired  by  descent  in 
fee  simple.  But  before  we  conclude  the  chapter,  it  will  be 
proper  to  notice  some  miscellaneous  points  of  law  con- 
nected with  this  title. 

1.  We  may  remark,  that  in  order  to  make  the  title  com- 
plete, where  the  estate  descended  is  one  in  possession,  the 
heir  is  required  to  make  entry  on  the  land ;  for  until  then 
he  is  said  to  have  seisin  in  law  only,  and  not  in  deed ;  and 
is  incompetent  to  bring  any  action  of  trespass  for  injuries 
committed  to  the  land(^).  If  the  estate  be  one  in  expec- 
tancy, he  has  of  course  no  right  of  entry  until  the  particular 
interest  determines :  but  if  it  be  a  reversion  or  remainder 
immediately,  expectant  on  an  estate  for  yearsy  the  posses- 
sion of  the  particular  tenant  operates,  upon  a  principle 
before  explamed,  as  that  of  Hie  heir;  whose  seisin  is  in 
that  case  considered  as  a  seisin  in  deed,  and  not  in  law 
only(r).  The  distinction,  however,  between  these  kinds 
of  seisin,  as  regards  the  heir,  has  recently  lost  much  of  its 
importance— which  chiefly  resulted  from  this  considera- 
tion,  viz.  that  until  entry  he  could  not  become  the  root  of 
a  future  descent :  for  this  is  a  capacity  which  can  no  longer 
in  any  case  attach  to  him,  as,  by  the  new  provision  of  the 
Inheritance  Act,  the  purchaser  is  now  the  only  root  from 
which  descent  can  be  traced. 

2.  It  may  be  useful  to  explain  the  phrase  which  some- 
times occurs  in  the  books  of  breaking  the  descent.  It  is 
to  be  observed,  then,  that  the  estate  which  a  man  has 
acquired  by  descent,  retains  in  his  hands  its  former  quality 
of  descending  only  to  the  blood  of  the  same  purchaser,  or 
quasi  purchaser,  so  that,  on  decease  of  the  owner,  none  of 
his  relations  on  the  mother's  side  can  ever  be  entitled  to 
succeed,  supposing  the  estate  to  have  descended  to  him  in 

{q)  Bac.Ab. Trespass (C);  Brown-  (r)  Co.  Litt.  15  a;  Doe  v.  Keen, 

inff  o.  Beston,  Plowd.  142  ;  Good-       7  T.  R.  890 ;  Doeo.  Whichelo,  8  T. 
title  p.  Newman^  8  Wils.  516.  R.  213 ;  et  vide  sup.  p.  321. 
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the  paternal  line^  nor  vice  versa  any  relation  on  the  &ther's 
side,  if  it  came  in  the  maternal  line ;  except  only  in  the 
case  of  a  relation  who,  being  heir  in  one  of  these  lines, 
happens  to  belong  to  the  other  also, — a  case  which  may 
occur  when  the  owner's  parents  have  been  connected  by 
consanguinity.  In  this  respect  the  title  by  descent  differs 
remarkably  from  that  by  purchase ;  for  by  the  latter  [the 
estate  acquires  a  new  inheritable  quality,  and  is  descendible 
to  the  owner's  blood  in  general,]  that  is,  first  to  those  of 
the  paternal,  and  then  to  those  of  the  maternal  line.  And 
firom  this  it  follows,  that  if  a  person  who  has  acquired  an 
estate  by  descent  conveys  it  to  a  new  purchaser,  the  line 
of  descent  is  broken :  and  even  if  that  purchaser  conveys 
it  back  again  to  him,  the  interruption  still  continues ;  for 
the  former  owner  will  then  hold  it  as  by  purchase,  and  not 
as  by  descent,  and  will  therefore  be  able  to  transmit  it 
to  his  heirs  on  either  side.  Thus,  if  a  man  seised  of  lands 
as  heir  on  the  part  of  his  mother  (and  which  consequently 
no  relation  on  the  Other's  side  can,  as  such,  inherit), 
conveys  them  to  another,  and  afterwards  obtains  a  recon- 
veyance of  them,  to  hold  to  him  and  his  heu-s,  and  then 
dies  without  issue,  his  heirs  on  the  part  of  his  &ther  shall 
inherit,  and  in  preference  to  those  on  the  mother's  side  (5). 
But  a  mere  alteration  in  the  quality  or  circimistances  of  an 
estate  will  not  break  the  descent ;  and  therefore  if  par- 
ceners make  partition  of  their  land,  they  are  still  in  of 
their  respective  shares  by  inheritance,  though  those  shares 
are  no  longer  held  in  coparcenary,  but  in  severalty. 

3.  The  heir  is  liable,  out  of  an  estate  taken  by  descent 
in  fee  simple,  to  be  charged  with  the  debts  of  the  ancestor 
fix)m  whom  it  descended  (^).  This  liability  has  always 
attached  to  him  in  the  courts  of  the  common  law,  in  respect 

(t)  Ca  Litt.  12  b;  Doe  v,  Mor-  December,  1833),  altbougb  an  estate 

gan,  7  T.  R.  105 ;  I  Prest.  Est.  420,  should  be  limited  to  himM^f  hy  the 

i68|  469.    And  in  like  manner  the  same  conTeyance.  ( Sec  the  Inherit- 

descent  will  now  be  broken  where  a  ance  Act,  3  &  4  Will.  4,  c.  106,  s.  3.) 
person  who  took  by  descent  makes  (/)  See  Bushby  r.  Dixon,  3  Bam. 

a  conveyance  (subsequent  to   3Ut  &  Cress.  298. 

VOL.  I.  F  P 
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of  the  ancesfcor's  special  obligations,  (or,  in  legal  language, 
those  aconiing  by  specialty) ;  which  consigt  of  two  kinds^ 
either  matters  of  record  (such  as  judgments  and  the  like  (u)f 
recorded  in  the  courts  of  justice),  or  deeds,  (that  is,  con^ 
tracts  under  seal) :  but  with  a  distinction  as  to  the  latteri 
between  deeds  in  which  the  ancestor  has  bound  himself 
and  his  heirs  eo  nomine,  and  those  in  which  the  heirs  are 
not  bound ;  for  to  these  last  the  liability  of  the  heir  in  the 
courts  of  the  common  law  does  not  extend,  though  there 
is  a  remedy,  as  we  shall  presently  see,  in  equity.  Nor  is 
he  liable,  whatever  the  kind  of  obligation  may  be,  to  be 
charged  as  of  his  own  proper  debt;  but  only  so  fiur  as  he 
has  taken,  in  his  character  of  heir,  an  estate  of  his  ances* 
tor  sufficient  (to  some  extent  at  least)  to  satisfy  the  debt ; 
which  sufficient  estate  is  called,  in  law,  assets,  from  the 
French  word  assez,  enough  (^)w  The  assets  which  descend 
to  an  heir,  however,  may  consist  either  of  legal  or  equita^- 
ble  estate;  and  though  equitable  interests  are  not  in 
general  noticed  in  the  common  law  courts,  yet  in  this 
case  it  is  otherwise ;  for  by  the  Statute  of  Frauds  (29  Car, 
II.  c.  3),  s.  10,  if  any  cestui  que  trust  shall  die,  leaving  a 
trust  in  fee  simple  to  descend  to  his  heir,  the  trust  shall 
be  assets  by  descent,  and  the  hdr  liable  to  be  charged 
with  the  same,  in  the  same  manner  as  if  it  were  an  estate 
at  common  law. 

But  though  the  heir  was  always  sul^ect  to  this  liability 
for  the  specialty  debts  of  his  ancestor  (to  the  extent  at 
least  of  the  legal  estate  inherited),  it  did  not  formerly 
extend  to  a  devisee,  or  person  taking  die  estate  of  the 
deceased  by  tkvise  under  his  will ;  and  therefore  to  pro- 
tect creditors  from  such  devises  as  may  tend  to  their  pre- 
judice, it  was  provided,  by  statute  3  &  4  William  and  Mary, 
c.  14,  called  the  Statute  of  Fraudulent  Devises, — repealed, 
but  with  a  re-enactment  of  this  provision,  by  11  Geo.  IV. 

(«)  See  Harberf  ■  ease,   S  Rep.      law  on  the  subject  of  ibe  bek's  lia- 
12  b.  bility  is  fully  stated,  2  Saund.  by 

(«)  2   Bl.  Com.  2iS,  244.     Tbe      Wins.  7,  n.  (4). 
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&  1  WilL  IV.  c.  47  (y),-^ that  where  a  deceased  person 
giiall  haTe  devised  taxj  real  estate,  without  niAlnng  it  sub- 
ject to  the  payment  of  his  debts,  his  devisee  shall  be  liable 
to  be  charged  in  re£|)ect  of  the  real  estate  so  devised,  in 
the  same  manner  as,  and  jointly  with,  the  heir :  and  a 
creditor  bringing  an  action  at  law  for  that  purpose,  shall 
be  entitled  either  to  make  the  devisee  a  joint  defendant 
with  the  heir,  or  to  sue  the  devisee  alcme,  where  there  is 
no  heir  liable. 

Still,  however,  the  law  afforded  no  remedy  against  the 
real  estate  of  a  deceased  person  (whether  in  the  hands  <^ 
an  hehr  or  devisee),  to  that  large  and  important  class  of 
creditois  who  claim  iq)on  simple  contract  (or  contract 
withont  qiedalty),  nor  to  those  daiming  under  deeds  in 
which  the  heizs  are  not  expressly  bound.  There  have 
been  few  defects  perhaps  in  the  English  jurii^mdence 
more  calculated  to  excite  surprise  than  this,  or  more  at 
variance  with  the  natural  sense  of  justice.  And  it  is 
satisfiMstoiy,  there&re,  to  be  able  to  add  that  it  exists  no 
longer;  for,  though  it  has  not  been  thought  convenient  to 
alter  the  principle  of  the  common  law  in  this  particular, 
the  claims  of  creditors  of  every  class  are  now  effectually 
secured  through  the  medium  of  proceedings  in  e^iafy.  Yet 
the  redress  came  late,  and  by  a  slow  and  cautious  advance. 
For  at  first  it  was  confined  to  the  case  where  the  deceased 
was  a  person  carrying  on  trade  within  the  meaning  of  the 
bankrupt  laws;  it  being  provided  by  47  Geo.  IIL  sess.  2, 
c.  74,  and  afterwards  by  11  Geo.  IV.  &  1  Will.  IV.  c.  47, 
that,  in  a  case  of  that  description,  the  creditors  by  simple 
contract  should  be  entitled  by  a  suit  in  equity,  in  such 
manner  as  therein  mentioned,  to  enforce  payment  out  of 
the  real  estate  descending  on  his  heir,  or  devised  by  his 
will, — and  not  made  subject  to  the  payment  of  his  debts. 

(y)  Ai  to  these  sUtutes,  see  Far-  Will.  4,  c.  47,  has  been  explained 

ley  V.  Briant,  8  Ad.  &  El.  839 ;  and  and  amended,  as  to  certain  of  its 

Hunting  v.  Sheldrake,  9  Mee.  8e  W.  provisions,  by  2  &  8  Vict  c.  60,  and 

266.    The  sUtute  U  Oea  4  &   1  11  ft  12  Vict.c.  87. 

F  F  2 
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But  now,  by  3  &  4  WilL  IV.  c.  104,  it  is  enacted  more 
extensively — ^that  when  any  person  shall  die  seised  of  or 
entitled  to  any  real  estate,  which  he  shall  not  by  his  will 
have  made  subject  to  the  payment  of  his  debts,  such 
estate  shall  be  considered  as  assets,  to  be  administered  in 
courts  of  equity,  for  payment  of  his  debts  as  well  on  simple 
contract  as  on  specialty.  To  secure,  however,  a  just 
priority  to  those  who,  in  his  lifetime,  may  have  had  the 
precaution  to  place  their  claims  upon  a  basis  of  stronger 
obligation,  it  is  further  provided,  that,  in  the  adminis- 
tration of  assets  by  courts  of  equity  under  that  statute, 
all  creditors  by  specialty  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  their  debts  before  any 
payment  is  made  either  to  creditors  by  simple  contract,  or 
to  those  claiming  on  specialties  in  which  the  heirs  are  not 
bound  (z). 


(s)  It  may  however  be  observed, 
that  if  the  debtor  by  his  will  have 
charged  his  real  estate  with  the  pay- 
ment  of  his  debts,  his  creditors  of 
whatever  kind  will,  on  the  general 
principle  observed  by  the  Court  of 
Chancery,  that  "  equality  is  equity," 
participate  in  the  produce  equidly. 
(BaUey  o.  Ekins,  7  Yes.  S19.)  See 
22  &  23  Vict.  c.  35,  ss.  14—18,  for 
provisions  to  meet  the  case  where  a 
testator  sbaU  have  charged  bis  real 
estate,  or  any  specific  portion  there- 
of, with  the  pajrment  of  his  debts, 
or  of  any  legacy  or  other  specific 


sum  of  money,  and  shall  have  de- 
vised the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of 
his  estate  and  interest  therein,  and 
shall  not  have  made  any  express 
provision  for  the  raising  of  such 
debts,  legacy  or  sum  of  money  out 
of  such  estate ;  and  also  for  the  case 
where  the  testator,  who  has  created 
such  a  charge,  shall  not  have  devised 
the  hereditaments  charged  in  such 
terms  as  that  his  whole  estate  and 
interest  therein  shall  become  vested 
in  any  trustee  or  trustees. 


(    437     ) 
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[Escheat,  we  may  remember,  was  one  of  the  fruits  and 
consequences  of  feudal  tenure  (a).  The  word  itself  is  origin- 
ally French  or  Norman  (J),  in  which  language  it  signifies 
chance  or  accident ;]  but  with  us  it  is  applied  to  the  case 
where  the  owner  of  an  estate  in  fee  simple  dies  without 
having  disposed  of  it,  and  leaves  no  heir  behind  him  to 
take  it  by  descent ;  so  that  it  results  back,  [by  a  kind  of 
reversion,  to  the  original  grantor  or  lord  of  the  fee(c).] 
And  here  it  is  to  be  observed,  that  the  [land  so  escheating 
afterwards  follows  the  seigniory,  as  being  a  fruit  thereof. 
Therefore,  if  the  lord  was  entitled  to  the  seigniory  by 
purchase,  the  land  escheated  will  descend  to  his  heirs 
general;  if  by  descent,  it  will  be  inheritable  only  by  such 
of  his  heirs  as  are  capable  of  inheriting  the  seignioiy  (^f).] 
In  order  to  complete  this  title  by  escheat,  [it  is  necessary 
that  the  lord  perform  an  act  of  his  own,  by  entering  on  the 
lands  and  tenements  so  escheated  (e);  on  failure  of  which, 
or  by  doing  any  act  that  amoimts  to  an  implied  waiver  of 
his  right,  as  by  accepting  rent  of  a  stranger  who  usurps 
the  possession,  his  title  by  escheat  is  barred  (J),     It  is 


(a)  Vide  sup.  pp.  183,  204,  214. 
(6)  Eichet  or  iehett  fonned  from 
the  verb  etchoir  or  ichoir,  to  happen. 

(e)  11  Feud.  86  ;  Co.  Litt.  IS  a. 
(d)  Co.  Litt.  IS  a. 

(f)  Formerly  he  might  either  enter 
or  sue  out  a  writ  qf  escheat^  but  this, 
w\th  other  real  actions,  is  now  abo- 
lished.   Where  the  crown  is  entitled, 


the  course  is  to  issue  a  commiatum  rf 
escheat  (see  Doe  v.  Redfem,  12  East, 
96).  Upon  an  escheat  for  felony  or 
treason,  the  lord  cannot  enter  until 
it  appears  that  the  king  has  had  his 
year,  day  and  waste.  Hawk.  b.  2, 
c  49,  8.  9. 

(/  )  Brow  Ab.  tit.  Acceptance,  25 ; 
Co.  Litt  268. 


438  BK.  n,  OF  BIGHTS  OF  PROPERTY. — PT.  I.  THINGS  REAL. 

[therefore  in  some  respect  a  title  acquired  by  his  own  act, 
as  well  as  bj  act  of  law.  Indeed,  this  may  also  be  said  of 
descents  themselves,  in  which  an  entry  or  other  seisin  is 
required,  in  order  to  make  a  complete  title;]  but  both 
descent  and  escheat  vest  an  inchoate  title  at  least  in  the 
party,  without  the  active  interference  of  any  person  what- 
ever :  and  they  are  both  properly  referable,  therefore,  to 
the  same  head,  of  title  by  **  act  of  law"  {g).  And  though 
Blackstone  has  enumerated  escheat  as  one  of  the  modes  of 
purchase,  yet,  as  he  himself  observes,  [the  lord  is  more 
frequently  considered  as  being  ultvmus  hares,  and  therefore 
taking  by  descent  in  a  kind  of  caducary  succession  (A).] 

The  law  of  escheat  is  founded  upon  this  single  principle, 
that  the  inheritance  of  land  held  in  fee  simple  having 
fidled,  it  [must  become  what  the  feudal  writers  denominate 
feudum  apertumy  and  must  result  back  again  to  the  lord  of 
the  fee,  by  whom  (or  by  those  whose  estate  he  hath)  it  was 
given. 

Escheats  are  frequently  divided  into  those  propter  de- 
fectum  sanguinis s  and  those  propter  delictum  tenentis ;  the 
one  sort,  if  the  tenant  dies  without  heirs,  the  other  if  his 
blood  be  attainted  (i)l ;  and  we  propose  successively  to  ad- 
vert  to  both  sorts,  banning  with^ 

I.  Escheats  propter  defectum  sanguinis.  By  the  law,  as 
it  very  lately  stood,  an  escheat  of  this  sort  always  took  place. 

First,  where  the  owner  in  fee  simple  of  land,  of  which 
he  had  been  himself  the  purchaser  (A),  died  without  dis- 
posing of  the  same,  and  leaving  none  related  by  consan- 
guinity to  himself,  or  none  who  was  not  subject  to  some 
disability  such  as  prevented  his  becoming  heir  to  any  per- 
son whatever. 

Secondly,  where  the  owner  in  fee  simple  of  land  which 
he  had  derived  by  descent  from  some  person  as  purchaser, 
or  which  was  descendible  as  if  one  of  the  owner's  ancestors 

{g)  Vide  sop.  p.  888.  (0  Co.  Litt  18  a,  92  b. 

(A)  2  Bl.  Com.  245 ;  ace  Co.  Litt  {k)  As  to  Uiia  word,  vide  tup*  pp. 

18  b.  889, 894.       . 
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had  been  the  purchaser  (Z),  died  without  disposing  of  the 
same,  and  leaving  none  related  by  consanguinitj  to  such 
purchaser  or  ancestor^  or  none  who  was  not  subject  to  such 
disability  as  just  mentioned. 

But  it  has  latterly  been  considered  as  a  hardship  that, 
in  the  second  case,  the  land  should  thus  go  over  by  escheat 
to  a  stnmger,  if  the  last  owner  died  leaving  a  person  re- 
lated by  consanguinity  to  himself,  and  not  under  such  dis- 
ability as  before  mentioned — a  possible  event— because  he 
may  have  left  a  person  falling  imder  that  description, 
though  not  a  relation  on  the  side  of  him  &om  whom  the 
land  had  descended,  or  was  descendible  (m).  It  has  now 
therefore  been  provided  by  22  &  23  Vict.  c.  35,  s.  19  (as 
stated  in  the  last  chapter),  that  where  there  shall  be  a  total 
£ulure  of  heirs  of  the  purchaser,  or  where  any  land  shall 
be  descendible  as  if  an  ancestor  had  been  the  purchaser 
thereof,  and  there  shall  be  a  total  failure  of  the  heirs  of 
such  ancestor,  then,  and  in  every  such  case,  the  land  shall 
descend,  and  the  descent  shall  thenceforth  be  traced  from 
the  person  last  entitled  to  the  land,  as  if  he  had  been  the 
purchaser  thereof  (n). 

The  law  having  been  thus  altered,  an  escheat  now  takes 
place  only  in  the  following  cases, — First,  where  the  person 
last  entitled  to  land  in  fee  simple  dies  without  having  dis- 
posed of  the  same,  and  leaving  none  related  by  consan- 
guinity either  to  the  person  (if  any)  from  whom  as  pur- 
chaser, (or  as  quasi  purchaser,)  he  derived  by  descent, — or 
to  himself.  Secondly,  where  he  dies  without  having  dis- 
posed of  the  land,  and  leaving  none  so  related  who  is  not 
at  the  same  time  subject  to  such  personal  disability  as 
before  mentioned.  The  first  of  these  cases  requires  no 
ftirther  remark.  As  to  the  second,  it  is  to  be  understood 
that  every  person  is  under  such  disability  who  is  a  monster, 
a  bastardy  or  an  alien. 

(/)  At  to  this  case,  vide  sup.  p.  p.  547. 
428.  (n)  This  provision  is,  by  sect  20, 

(m)  As  in  Doe  d.  Blackburn  v.  incorporated  with  the  "  Inheritance 

Blackburn,  1  Moody  8t  Robinson,  Act,"  as  to  which  vide  sup.  p.  S93. 

•  F  F  4 
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1.  [A  mongter,  which  hath  not  the  shape  of  mankind^ 
but  in  any  part  evidently  bears  the  resemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage ;  but,  al- 
though it  hath  deformity  in  any  part  of  its  body,  yet  if  it 
hath  human  shape,  it  may  be  heir(o).  This  is  a  very 
antient  rule  in  the  law  of  England  (p),  and  its  reason  is 
too  obvious  and  too  shocking  to  bear  a  minute  discussion. 
The  Roman  law  agrees  with  our  own  in  excluding  such 
births  from  successions  (9);  yet  accounts  them,  however, 
children  in  some  respects,  where  the  parents,  or  at  least 
the  fikther,  could  reap  any  advantage  thereby  (r),  (as  the 
jus  trium  liberorumy  and  the  like) ;  esteeming  them  the 
misfortune,  rather  than  the  fiiult  of  that  parent  But  our 
law  will  not  admit  a  birth  of  this  kind  to  be  such  an  issue 
as  shall  entitle  the  husband  to  be  tenant  by  the  curtsey  («); 
because  it  is  not  capable  of  inheriting.  And  therefore  if 
there  appears  no  other  heir  than  such  a  prodigious  birth, 
the  land  shall  escheat  to  the  lord.] 

2.  [Bastards  are  incapable  of  being  heirs.]  Bastards, 
by  our  law,  are  such  children  as  are  not  bom  of  lawful 
wedlock (<).  [Such  are  held  to  be  nulliusjiliiy  the  sons  of 
nobody ;  for  the  maxim  of  the  law  is,  '^  Qui  ex  damnato 
coitu  vascuntUTy  inter  liberos  non  computantur  (u).^  Being 
thus  the  sons  of  nobody,  they  have  no  blood  in  them,  at 


(0)  Co.  Litt  7  b. 

{p)  **  Qui  contra  formam  hunuad 
generit  eonvergo  more  proereantur,  ut 
it  mulUr  motutrosum  vel  prodigiotum 
euUa  tit,  inter  Uberot  non  oomputentttr, 
Partui  tamen,  eni  natura  aliquantu' 
lum  addiderit  vel  diminuerit,  ut  ti  ux 
vel  tantum  qwUuor  digitot  habueritf 
bene  debet  inter  Uberot  connumerari : 
ety  ei  membra  tint  inutilia  out  lortuota, 
non  tamen  ett  partut  monttrotui.**  ^ 
Bract.  1. 1,  c.  6,  s.  7,  and  1.  £,  tr.  5, 
c.  30,  a.  10. 

(q)  Ff.  1,  5,  14. 


(r)  Ff.  50,  16,  135  i  Paul  5,  aent 
9,  a.  63. 

(«}  Co.  LitL  29  b.  Aa  to  curtesy, 
vide  aup.  p.  269. 

(/)  **  Baatarda  by  our  law  are  auch 
<*  children  aa  are  not  bom  either  in 
"  lawful  wedlock  or  within  a  cotn- 
"  petent  time  after  ita  determina- 
'*  lion."— -2  Bl  Com.  247.  See  fur- 
ther aa  to  baatardy,  poat,  bk.  iil 

c.  III. 

(«)  Co.  Litt.  8  a ',  Bract  1.  1,  c.  6, 
a.  7. 
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[least  no  inheritable  blood ;  consequently  none  of  the  blood 
of  the  first  purchaser ;  and  therefore^  if  there  be  no  other 
claimant  than  such  illegitimate  children,  the  land  shall  es» 
cheat  to  the  lord  (x).  The  civil  law  differs  fix)m  ours  in 
this  point,  and  allows  a  bastard  to  succeed  to  an  inherit* 
ance,  if  after  its  birth  the  mother  was  married  to  the 
father  (y):  and  also  if  the  fitther  had  no  lawful  wife  or 
child,  then,  even  if  the  concubine  was  never  married  to 
the  &ther,  jet  she  and  her  bastard  son  were  admitted 
each  to  one-twelfth  of  the  inheritance  (z) ;  and  a  bastard 
was  likewise  capable  of  succeeding  to  the  whole  of  his 
mother's  estate,  although  she  was  never  married;  the 
mother  being  sufficientlj  certain,  though  the  &ther  is 
not  (a).  But  our  law,  in  fiivour  of  marriage,  is  much  less 
indulgent  to  bastards. 

There  is  indeed  one  instance  in  which  our  law  has 
shown  them  some  little  regard ;  and  that  is  usuallj  termed 
the  case  of  bastard  eigne  and  mulier  puisne.  This  happens 
when  a  man  has  a  bastard  son,  and  afterwards  marries  the 
mother,  and  by  her  has  a  legitimate  son,  who  in  the  lan- 
guage of  the  law  is  called  a  mulier y  or,  as  Glanvil  (6),  ex- 
presses it  in  his  Latin,  ^/tt»  mulieratus;  the  woman  before 
marriage  being  concubina^  and  aftierwards  mulier.  Now 
here  the  eldest  son  is  bastard,  or  bastard  eigne ;  and  the 
younger  son  is  legitimate,  or  mulier  puisne.  If  then  the 
&ther  dies,  and  the  bastard  eigne  enters  upon  his  land,  and 
enjoys  it  to  his  death,  and  dies  seised  thereof,  whereby  the 
inheritance  descends  to  his  issue ;  in  this  case  the  mulier 
puisni  and  all  other  heirs  (though  minors,  married  women, 
or  under  any  incapacity  whatsoever)  are  totally  barred  of 
their  right  (c).  And  this,  1.  As  a  punishment  on  the  mulier 
for  his  negligence,  in  not  entering  during  the  bastard^ s  life, 

(x)  Finch,  Law,  117.  (c)  Litt.  s.399.  The  rule  aluo  ap. 

{y)  Nov.  89,  c  8.  plies  if  a  man  has  two  daughters,  the 

(s)  Ibid.  c.  112.  elder  a  bastard,  and  they  both  enter 

(a)  Cod.  6,  57,  5.  peaceably  as  co-parceners ;  Co.  Litt. 

(b)  L.  7,  c.  1.  244  a. 
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[and  eyictiiig  him.  2.  Because  the  canon  law  (following 
^e  ciyil)  did  allow  such  bastard  eigni  to  be  legitimate,  on 
the  subsequent  marriage  of  his  mother :  and  therefore  the 
laws  of  England  (though  they  would  not  admit  either  the 
eiTil  or  canon  kw  to  rule  the  inheritances  of  this  kingdom, 
yet)  paid  such  a  regard  to  a  person  thus  peculiarly  circum- 
stanced, that,  after  the  land  had  descended  to  his  issue, 
they  would  not  unravel  the  matter  again,  and  suffer  his 
estate  to  be  shaken*  But  this  Indulgence  was  shown  to 
no  other  land  of  bastard ;  for  if  the  mother  was  never 
married  to  the  &ther,  such  bastard  could  have  no  colour- 
able title  at  all  {dy 

As  bastards  cannot  be  heirs  themselves,  so  neither  can 
they  have  any  heirs  but  those  of  their  own  bodies.  For 
all  collateral  kindred  consists  in  being  derived  from  the 
same  common  ancestor,  and  as  a  bastard  has  no  legal 
ancestors,  he  can  have  no  collateral  kindred ;  and  conse*- 
quently  can  have  no  legal  heirs,  but  such  as  claim  by  a 
lineal  descent  from  himself.  And  therefi>re  if  a  bastard 
purchases  land,  and  dies  seised  thereof  without  issue,  and 
intestate,  the  land  shall  escheat  to  the  lord  of  the  fee  («).] 
But  though  the  descent  from  a  bastard  is  necessarily  con- 
fined to  his  issue,  yet  he  is  capable  of  holding  land  in  fee 
simple,  in  such  sense  at  least  that  he  may  make  an  un- 
limited alienation  of  it,  and  that  his  alienee  will  take  an 
estate  to  his  heirs  general  (/). 

3.  [Aliens  also  are  incapable  of  taking  by  desc^it  {g\  or 


(d)  Liu.  a.  400  ;  Blaekstone  (vol. 
ii.  p.  248)  here  gives  as  an  additional 
reason  for  the  rule  as  to  bastard 
etgni,  that  **  the  law  will  not  suffer 
**  a  man  to  be  bastardized  after  his 
*'  death,  who  entered  as  heir,  and 
•*  died  seiaed,  and  so  passed  for 
'*  legitimate  in  his  lifetime*"  And 
the  s«me  reason  is  gi?en  in  Co.  Litt 
214  a.  But  the  correotness  of  this 
view  is  questionable ;  for  there  is  no 


other  ease  in  which  the  temporal 
courts  allow  the  maxim,  that  a  roan 
shall  not  be  bastardized  after  his 
death ;  see  Co.  Litt.  -by  Butiert 
244  b,  n.(l). 

(«)  Bract  1.  2,  c.  7;  Co.  Litt. 
244. 

(/)  1  Prest  Est.  468. 

{g)  As  to  the  subject  of  aUifU 
generally,  vide  sup.  p.  138»  et  post, 
bk.  IV.  pt.  I.  c  II. 
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[inheritiiig  (A) ;  for  they  are  not  allowed  to  have  any  inhe- 
ritable Uood  in  them ;  rather  indeed  upon  a  principle  of 
national  or  civil  policy^  than  upon  reasons  strictly  feudaL 
Though^  if  lands  had  been  suffered  to  &I1  into  their  handff 
If  ho  owe  no  aUegianoe  to  the  crown  of  England,  the  design 
of  introducing  our  fouds,  the  defence  of  the  kingdom,  would 
have  been  defeated.  Wherefore,  if  a  man  leaves  no  other 
relations  but  aliens,  his  land  shall  escheat  to  the  lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with 
bastards ;  but  as  they  are  also  disabled  to  hold]  real  estatQ 
[by  purchase  (s),  they  are  under  still  greater  disabilities. 
And,  as  they  can  neither  hold  by  purchase,  nor  by  inherit* 
ance,  it  is  almost  superfluous  to  say  that  they  can  have  no 
heirs,  nnoe  they  can  have  nothing  for  an  heir  to  inherit ; 
but  so  it  is  expressly  holden  (A),  because  they  have  not  in 
them  any  inheritable  blood.] 

Therefore,  if  an  alien  be  made  a  British  subject,  or  demi^ 
soen  (as  he  is  in  that  ease  more  properly  called),  by  letter^ 
patent  from  the  crown,  [and  then  purchases  lands,  (which 
the  law  allows  such  a  one  to  do,)  his  son,  born  before  his 
denization,  shall  not  (according  to  the  rule  of  the  common 
law)  inherit  those  lands ;  but  a  son  horn  afterwards  may, 
even  though  his  elder  brother  be  living ;  for  die  father, 
before  denization,  had  no  inheritable  blood  to  communicate 
to  his  eldest  son ;  but  by  denization  it  acquires  an  here* 
ditary  quality,  which  will  be  transmitted  to  his  subsequent 
posterity.  Yet,  if  he  had  been  naturalized  by  act  of  parlia- 
ment (/),  such  eldest  son  might  then  have  inherited:  for 

{k)  Co.  Litt.  8  a.  By  a  late  enact-  whose  ftUker  or  gran^fatUr  on  the 
menty  (7  &  8  Vict.  e.  66,  s.  3 ),  a  penon  father's  side  were  natural-born  sub- 
born  out  of  her  majesty's  dominions,  jects.  Vide  post,  bk,  iv.  pt  l  c.  ii. 
^a  mother  being  a  natural  bom  mb'  (•)  Co.  Litt  2  b.  See  the  last 
jectf  may  now  inherit  land,  or  take  it  note, 
by  derise  or  purchase.  This  statute,  {k)  Ibid.;  1  Lev.  59. 
however,  does  not  make  him  in  (0  -An  alien  may  now  also  be  mi- 
other  respects  a  natural  born  sub-  turaltzed  for  most  purposes  by  the 
ject;  though  previous  statutes  have  certificate  of  a  secretary  of  state  (7 
admitted  to  that  condition  a  person  &  8  Vict.  c.  66^  s.  6) :  vide  post,  bk. 
bom  out  of  the  queen's  dominions,  I  v.  pt.  i.  c.  ii. 
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[naturalization  cancels  all  defects,  and  is  allowed  to  hare  a 
retrospectiYe  energy,  which  simple  denization  has  not(iii).] 

At  common  law,  too,  aliens  could  not  be  the  channels  of 
descent,  for  [Sir  Edward  Coke(n)  holds,  that  if  an  alien 
cometh  into  England,  and  there  hath  issue  two  sons,  who 
are  thereby  natural  bom  subjects,  and  one  of  them  pur- 
chases land,  and  dies ;  yet  neither  of  these  brethren  can 
be  heir  to  the  other.  For  the  commune  vincultim,  or  com- 
mon stock  of  their  consanguinity,  is  the  &ther ;  and  as  he 
had  no  inheritable  blood  in  him,  he  could  communicate 
none  to  his  sons;  and,  when  the  sons  can  by  no  possibility 
be  heirs  to  the  father,  the  one  of  them  shall  not  be  heir  to 
the  other.]  And  though  this  opinion  of  his  was  after- 
wards OTerruled  (o),  it  was  only  on  the  ground  that  the 
descent  from  one  brother  to  the  other  might  be  considered 
as  immediate^  and  without  regard  to  the  commune  vinculum: 
an  exception  from  the  general  law  of  inheritance^  which 
we  have  before  shown  to  have  formerly  obtained  (p);  but 
which  has  been  lately  abolished  by  the  Inheritance  Act 
3  &  4  Will.  IV.  c.  106. 

The  subject,  however,  of  tracing  descent  through  an 
alien,  has  been  regulated  since  the  time  of  Lord  Coke  by 
act  of  parliament.  For  [it  is  enacted  by  the  statute  11  &  12 
Will.  3,  c.  6,  that  all  persons,  being  natural-bom  subjects 
of  the  king,  may  inherit  and  make  their  titles  by  descent 
from  any  of  their  ancestors  (lineal  or  collateral),  although 
their  &ther  or  mother,  or  other  ancestor,  by,  from,  through, 
or  under  whom  they  derive  their  pedigrees,  were  bom  out 
of  the  king's  allegiance.  But  inconveniences  were  after- 
wards apprehended,  in  case  persons  should  thereby  gain 
a  future  capacity  to  inherit,  who  did  not  exist  at  the  death 
of  the  person  last  seised.  As  if  Francis,  the  elder  brother 
of  John  Stiles,  be  an  alien,  and  Oliver  the  younger  be  a 
natural-bom  subject,  upon- John's  death,  without  issue,  his 

(m)  Ca  Litt  129  a.  416  ;  I  Lev.  59 ;  1  Sid.  198. 

(n)  Ibid.  8  a.  (p)  Sup.  p.  421. 

(o)  Collingwood  v.  Pace,  1  Vent. 
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[lands  will  descend  to  Oliver  the  jounger  brother ;  nbw,  if 
afterwards  Francis  has  a  child  bom  in  England,  it  was 
feared  that,  under  the  statute  of  King  William,  this  new- 
bom  child  might  defeat  the  estate  of  his  uncle  Oliver. 
Wherefore  it  is  provided,  by  the  statute  25  Geo.  II.  c.  39, 
that  no  right  of  inheritance  shall  accrue  by  virtue  of  the 
former  statute  to  any  persons  whatsoever,  unless  they  are 
in  being,  and  capable  to  take  as  heirs  at  the  death  of  the 
person  last  seised ;  with  an  exception  however  as  to  the 
case,  where  lands  shall  descend  to  the  daughter  of  an 
alien  (q) :  which  descent  shall  be  divested  in  &vour  of  an 
after-bom  brother;  or  the  inheritance  shaU  be  divided  with 
an  aft«r4)om  sister  or  sisters ;  according  to  the  usual  rule 
of  descents  by  the  common  law(r).] 

Such  is  the  state  of  the  law  with  respect  to  escheats 
propter  defectum  sanguinis  ;  as  to  which  we  shall  only  fur- 
ther observe,  that  by  a  recent  Act(«),  another  case,  besides 
that  which  we  have  already  noticed,  is  withdrawn  from 
the  operation  of  escheat, — viz.,  where  the  land  was  held 
by  the  party  deceased,  under  a  trust  or  mortgage^ — it  being 
provided  by  this  (as  in  substance  by  former  statutes)  for 
the  protection  of  the  party  beneficially  interested,  that 
where  a  trustee  or  mortgagee  dies  intestate  without  an  heir 
(or  his  heir  or  devisee  is  not  known),  the  Court  of  Chan- 
cery shaU  have  power  to  make  an  order  vesting  the  lands 
in  such  person  and  in  such  manner  as  the  court  shaU 
direct  (^). 

11.  We  now  arrive  at  the  consideration  of  escheats 
propter  delictum  tenentis;  those,  namely,  where  by  attainder, 
the  blood  of  the  person  attainted  is  so  corrupted  as  to  be 
rendered  no  longer  inheritable. 

{q)  See  Co.  Litt.  by  Harg.  8  a,  11  Geo.  4  &  1  Will.  4,  c.  60;  4  &  5 

(n.) ;  Chrittiaii't  BUckst  374,  n.  Will  4,  c.  23 ;  and  1  ft  2  Vict  c. 

(r)  Vide  sup.  p.  392.  69,  by  which  proTiaiona  of  the  aamt 

(«)  13  &  14  Vict,  c  60  (amended  kind  were  made, 

by  16  &  16  Vict  c. 55).  Thia  statute  (i)  IS  &  14  Vict  c.  60,  n.  14, 15. 
(the  '<  Trustee  Act,  1850")  repeals 
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Aftaindfir  importB  that  extmctioii  of  dvil  xightB  and 
oapaoitieB  which  takes  place  whenever  a  peraon  who  has 
committed  treason  or  fAonj,  receiyes  judgment  of  death 
or  oudawry  (or  his  crime  (u);  and  (besides  other  conse- 
quences)  it  iny(dTes  in  certain  cases  tke  corruption  of 
blood,  so  as  to  prevent  the  descentof  land  (which  depends, 
as  we  have  seen,  on  blood  or  consanguinity)  to  the  offender 
or  his  heirs. 

The  antient  law  with  respect  to  oorroption  of  Uood 
upon  attainder,  and  the  consequent  esdieat  of  the  oflfender's 
hnds  and  tenem^its  to  the  lord  o£  the  fee,  has  been  bo 
much  n«TOw«d  in  its  appKcation  bjr  tlie  lecmt  .mcb- 
ments,  to  which  we  shall  presently  refer,  as  to  have  lost 
much  of  its  former  importance.  As  the  greater  part  of 
its  doctrines,  however,  are  still  capable  of  bdng  occa- 
sionallj  called  into  action,  they  continue  to  deserve  our 
aittention ;  and  we  shall  here  proceed  to  examine  them. 

By  the  law,  then,  as  it  stood  prior  to  the  kte  alteratioiis, 
[the  blood  of  the  taumt  by  the  oonmiission  of  any  felony, 
under  which  denomination  all  treasons  were  formerly  com- 
prised(i7),  was  corrupted  and  stained^  and  the  original 
donation  of  the  feud  was  thereby  determined,  it  being 
always  granted  to  the  vassal  on  the  implied  condition  of 
dum  bene  ee  geseerk ;  vepcm  the  thorough  demonstration  of 
which  guilt  by  legal  attainder,  tiie  feudal  covenant  and 
mutual  bond  of  fealty  wei«  held  to  be  broken,  the  estate 
instantly  fell  back  fix>m  the  offender  to  the  lord  of  the  fee, 
and  the  inheritable  quality  of  his  blood  was  extinguished 
and  blotted  out  for  ever.] 

Here,  however,  [great  care  must  be  taken  to  distinguish 
between  forfeiture  of  lands  to  the  crown  and  this  species 
of  escheat  to  the  lord,  which,  by  reason  of  their  similitude 
in  some  circumstances,  and  because  the  crown  is  very  fre- 
quently the  immediate  lord  of  the  fee,  and  therefore  entitled 
to  both,  have  been  often  confounded  together.]     For,  in- 

(m)  See  further  as  to  attainder,  (v)  8  Inst.  15;  stat  25  £dw.  8, 

poft,  bk.  VI.  c.  XXIII.  tt.  5|  c.  2,  s.  12. 
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dependently  of  any  escheat  (x),  all  lands  and  tenements^ 
to  which  the  convicted  felon  had  an  existing  title,  were, 
by  force  of  the  attainder,  immediately  forfeited  to  the 
crown :  in  the  case  of  treason,  for  ever ;  in  other  felonies 
for  a  year  and  a  day  (y).  And  so  strict  was  this  forfeiture, 
that  by  5  &  6  Edw.  YI.  c.  11,  s.  13,  the  wife  of  one 
attainted  of  treason  was  even  excluded  of  her  dower  (;s). 

Escheat  to  the  lord,  therefore,  operated  in  subordination 
to  forfeiture  to  the  crown ;  which  latter  incident  intervened 
in  the  case  of  treason,  to  intercept  the  escheat  altogether ; 
and  in  the  case  of  other  felony,  to  intercept  it  for  the  limited 
period  that  has  been  stated :  though,  after  that  period,  the 
land  still  escheated,  in  the  case  last  mentioned,  to  the  lord 
of  the  fee  (a).  Indeed,  the  law  of  forfeiture  was  (in  the 
case  of  treason  at  least)  of  older  date  in  this  country  than 
that  of  escheat ;  for  the  former  doctrine  prevailed  in  the 
old  Saxon  times  (A),  while  the  latter  appears  to  have  been 
the  result  of  the  introduction  of  the  Norman  tenures  (c). 
And  in  illustration  of  this,  we  may  refer  to  an  incident 
already  noticed  as  attaching  to  gavelkind  lands  [(which 
seems  to  be  the  old  Sax<m  tenure),  that  they  are  in  no  case 
subject  to  escheat  for  felony,  though  they  are  HaUe  to  for- 
feiture for  treason  (dy] 

[Hitherto  we  have  only  spoken  of  estates  vested  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  stopped;  but  the  law  of  escheat  pur- 
sued the  matter  still  forther.     For  the  blood  of  the  tenant 


(ff)  2  Inst.  64 ;  1  Salk.  S6. 

(y)  See  8  Intt.  47 ;  2  Init.  37 ; 
Abbrev.  PlaciL  317  a;  aut.  17 
Edw.  2,  It.  1,  c  16;  Bullock  v. 
Dodda,  2  Barn.  &  Aid.  268 ;  Doe  v. 
Pritebard.  6  B.  &  Adol.  765 ;  Rex  «. 
Bridget  1  Mee.  &  W.  146 ;  Symonda 
«.  Blake,  4  Dowl.  268.  And  aa  to 
forfeiture  in  treason  and  felony,  aee 
further,  pott,  bk.  vi.  c.  xziii. 

(z)  It  was  otherwiae,  however,  on 


attainder  for  other  felony.  (1  Edw.  6, 
c.  12,  a.  17.)  Aa  to  dower,  vide  sup. 
p.  272. 

(a)  Wright's  Ten.  120 ;  2  BI.  Com. 
262  {  4  Bl.  Com.  886. 

(b)  Wilkina'a  Leges  Angio-Sax. 
LI.  Alfired,  c.  4 ;  LI.  Canut  64. 

(c)  2  Bl.  Com.  262. 

(d)  See  Stat.  17  Edw.  4,  lUt.  1, 
c.  16. 
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[being  utterly  corrupted  and  extinguished,  it  followed,]  not 
only  that  all  that  he  then  had  should  escheat  from  him, 
[but  also  that  he  should  be  incapable  of  inheriting  any 
thing  for  the  fiiture.  This  may  further  illustrate  the  dis- 
tinction between  forfeiture  and  escheat.  If,  therefore,  a 
fiither  were  seised  in  fee,  and  the  son  committed  treason 
and  was  attainted,  and  then  the  father  died,  here  the  land 
would  escheat  to  the  lord ;  because  the  son,  by  the  cor- 
ruption of  his  blood,  was  incapable  to  be  heir,  and  there 
could  be  no  other  heir  during  his  life ;  but  nothing  would 
be  forfeited  to  the  king,  for  the  son  never  had  any  interest 
in  the  lands  to  forfeit  (e).  In  this  case  the  escheat  operated, 
and  not  the  forfeiture ;  but  in  the  following  instance  the 
forfeiture  worked,  and  not  the  escheat.  As  where  a  new 
felony  was  created  by  act  of  parliament,  and  it  was  pro- 
vided (as  was  frequently  the  case)  that  it  should  not  ex- 
tend to  corruption  of  blood ;  here  the  lands  of  the  felon 
would  not  escheat  to  the  lord,  but  yet  the  profits  of  them 
would  be  forfeited  to  the  king  for  a  year  and  a  day  and  so 
long  after  as  the  offender  lived  (/). 

There  was  yet  a  fiirther  consequence  of  the  corruption 
and  extinction  of  hereditary  blood,  which  was  this,  that 
the  person  attainted  would  not  only  be  incapable  himself 
of  inheriting,  or  tnmsmitting  Iub  own  property  by  heirship; 
but  woidd  also  obstruct  the  descent  of  lands  or  tenements 
to  his  posterity,  in  all  cases  where  they  were  obliged  to 
derive  their  title  through  him  fit>m  any  remoter  ancestor. 
The  channel  which  conveyed  the  hereditary  blood  from  his 
ancestors  to  him,  was  not  only  exhausted  for  the  present, 
but  totally  dammed  up  and  rendered  impervious  for  the 
friture.  This  was  a  refinement  upon  the  antient  law  of 
feuds ;  which  allowed  that  the  grandson  might  be  heir  to 
his  grand&ther,  though  the  son  in  the  intermediate  genera- 
tion was  guilty  of  felony  {g).  But  by  the  law  of  England, 
a  man's  blood  was  so  universally  corrupted  by  attainder, 

(e)  Co.  Litt  18  a.  (g)  Van  Leeuven,  in  2  Feud.  31. 

if)  S  Inst  47. 
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[that  his  sons  could  neither  inherit  to  him  nor  to  any  other 
ancestors,  at  least  on  the  part  of  their  attainted  father  (A). 

This  corruption  of  blood  could  not  be  absolutely  re- 
moved but  by  authority  of  parliament.  The  king  might 
excuse  the  public  punishment  of  an  offender ;  but  could 
not  abolish  the  private  right,  which  had  accrued,  or  might 
accrue,  to  individuals  as  a  consequence  of  the  criminal's 
attainder.  He  might  remit  a  forfeiture,  in  which  the  in- 
terest of  the  crown  is  alone  concerned ;  but  he  could  not 
wipe  away  the  corruption  of  blood ;  for  therein  a  third 
person  had  an  interest,  the  lord  who  claimed  by  escheat. 
If,  therefore,  a  man  had  a  son,  and  was  attainted,  and  after- 
wards pardoned  by  the  king,  this  son  could  never  inherit 
to  his  &ther,  or  father's  ancestors ;  because  his  paternal 
blood,  being  once  thoroughly  corrupted  by  his  &ther's  at- 
tainder, must  continue  so ;  but  if  the  son  had  been  bom 
after  the  pardon,  he  might  inherit ;  because  by  the  pardon 
the  father  was  made  a  new  man,  and  might  convey  new 
inheritable  blood  to  his  aft«r-bom  children  (i). 

Herein  there  was,  however,  a  difference  between  aliens 
and  persons  attainted.  Of  aliens,  who  could  never  by  any 
possibility  be  heirs,  the  law  took  no  notice  ;  and  therefore 
we  have  seen,  that  an  alien  elder  brother  would  not  impede 
the  descent  to  a  natural-bom  younger  brother.  But  in 
attainders  it  was  otherwise ;  for  if  a  man  had  issue  a  son, 
and  was  attainted,  and  aft^erwards  pardoned,  and  then  had 
issue  a  second  son,  and  died ;  here  the  corruption  of  blood 
was  not  removed  from  the  eldest,  and  therefore  he  could 
not  be  heir ;  neither  could  the  yoimgest  be  heir,  for  he  had 
an  elder  brother  living,  of  whom  the  law  took  notice,  as 
he  once  had  a  possibility  of  being  heir ;  and  therefore  the 
younger  brother  would  not  inherit,  but  the  land  would 
escheat  to  the  lord :  though,  had  the  elder  died  without 
issue  in  the  life  of  the  father,  the  younger  son  bom  after 
the  pardon  might  well  have  inherited,  for  he  had  no  cor- 

(h)  Co.  Litt  891  b.  (i)  Co,  Litt.  892  a. 

VOL.  I.  G  G 
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[ruption  of  blood  (A).  So,  if  a  man  had  issue  two  sons, 
and  the  elder  in  the  lifetime  of  the  &ther  had  issue,  and 
then  was  attainted  and  executed,  and  afterwards  the  fiither 
died,  the  lands  of  the  &ther  would  not  descend  to  the 
younger  son ;  for  the  issue  of  the  elder,  which  had  once  a 
possibility  to  inherit,  would  impede  the  descent  to  the 
younger,  and  the  land  would  escheat  to  the  lord  (/).] 

[Upon  the  whole  it  appears,  that  a  person  attainted  was 
neither  allowed  to  retain  his  former  estate,  nor  to  inherit 
any  fiiture  one ;  nor  to  transmit  any  inheritance  to  his  issue, 
either  immediately  from  himself,  or  mediately  through  him- 
self from  any  remoter  ancestor :  for  his  inheritable  blood, 
which  is  necessary  either  to  hold,  to  take,  or  to  transnit 
any  feudal  property,  was  blotted  out,  corrupted,  and  extin- 
guished for  ever;  the  consequence  of  which  is,  that  estates 
thus  impeded  in  their  descent,  resulted  back  and  escheated 
to  the  lord.] 

But  the  doctrine  of  corruption  of  blood,  arising  as  it  did 
from  feudal  jdnciples,  «.d  perhaps  extending  furtherthan 
even  those  principles  would  warrant,  was  in  modem  tunes 
always  looked  upon  as  a  peculiar  hardship,  at  least  as  re- 
garded the  &mily  of  the  offender.  [And  theref(H?e  in  most 
(if  not  all)  of  the  new  felonies  created  by  parliament  since 
the  reign  of  Henry  the  eighth,  it  was  declared  that  they 
should  not  extend  to  any  corruption  of  blood  (m).]  And 
now  at  length  by  the  statutes  54  Geo.  III.  c  145,  3  &  4 
Will.  IV.  c.  106,  and  13  &  14  Vict.  c.  60  (a),  the  same 
spirit  has  been  infused  (subject  to  some  wholesome  excep- 
tions) into  the  general  law  of  the  realm ;  and  whatever 
savoured  of  inhumanity  or  harshness  under  the  antient  sy »- 

(k)  Co.  LitL  8  a.  other  than  the  offender  himself;  hut 

(/)  Dyer,  48  a.  this  provision  was  repealed   by  89 

(m)  By  7  Anne,  c.  21  (the  opera-  Geo.  8,  c.  98. 

tion  of  which  was  postponed  by  17  (»)  The   last-mentioned    statute 

Geo.  %  c.  89,)  it  was  enacted,  that  repeals  4  &  5  Will.  4,  c.  28,  which 

after  the  death  of  the  Pretender  and  contained  provisions  of  the  same 

his  sons,  no  attainder  for  treason  kind, 
should  operate  to  the  prejudice  of 
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tern  effectually  remoyed.  For  by  lihe  Act  of  Greo.  III.  it 
is  provided  that  no  attainder  for  felony^  except  for  treason 
or  murder,  '^  shall  extend  to  the  disinheriting  of  any  person^ 
nor  to  the  prejudice  of  the  right  or  title  of  any  person  or 
persona  other  than  the  right  or  title  of  the  offender,  dnring 
his  natural  life  only;  and  that  it  shall  be  lawfiil  to  every 
person  to  whom  the  right  or  interest  of  any  lands,  tene- 
^  ments,  or  hereditaments,  after  the  death  of  such  offender, 
<<  should  or  m^ht  hare  appertained  if  no  such  attainder 
'<  had  been,  to  enter  into  the  same"  (o).  By  the  Inheritance 
Act^ "  that  when  the  person,  from  whom  the  descent  of 
any  land  is  to  be  traced,  shall  have  had  any  relation, 
who  having  been  attainted  shall  have  died  before  such 
*^  descent  shall  have  taken  place ;  then  such  attainder 
shall  not  prevent  any  person  firom  inheriting  such  land 

tracing  his  descent  through  such  relation,  if  he  had  not 
''  been  attainted,  unless  such  land  shall  have  escheated 
*^  in  consequence  of  such  attainder  before  1st  January, 
"  1834 "(p).  And  by  the  Trustee  Act,  1850,  that  "no 
"  lands,  stock,  or  chose  in  action,  vested  in  any  person 
"  upon  any  trust,  or  by  way  of  mortgiige,  or  any  profits 
"  thereof,  shall  escheat  or  be  forfeited  to  her  majesty,  her 
"  heirs  or  successors,  or  to  any  corporation,  lord  or  lady 
"  of  the  manor,  or  other  person,  by  reason  of  the  attainder 
"  or  conviction,  for  any  offence  of  such  trustee  or  mort- 
"  gagee ;  but  shall  remain  in  such  trustee  or  mortgagee, 
"  or  survive  to  his  or  her  co-trustee,  or  descend  or  vest  in 
"  his  or  her  representative,  as  if  no  such  attainder  or  con— 
**  viction  had  taken  place  (y)-"  This  provision,  however, 
has  no  application  to  any  beneficial  interest  which  tiie 
trustee  or  mortgagee  may  have  in  the  property  so  vested 

(o)  54  Geo.  8,  c.  145.  empowered  to  mppoint  a  fresh  trus- 

( j»)  8  &  4  Will.  4,  c.  106p  1. 10.  tee  in  place  of  one  who  hai  been 

(9)  18  &  14  Viet  c.  60,  n.  46, 47 ;  cooTicted  of  felony.   (15  &  16  Vict. 

and  see  18  ft  19  Vict.  c.  91,  s.  10.  c.  55,  a.  8.) 

The  Court  of  Chancery  is,  however, 

og2 
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in  him,  sacli  interest  being  made  recoverable  in  the  same 
manner  as  if  the  Act  had  not  been  passed. 

In  conclusion  of  the  chapter  we  may  remark,  that  even 
where  an  escheat  has  actuallj  taken  place,  its  consequences 
are  now  fiequently  remitted,  where  the  crown  is  the  party 
entitled  to  take  the  benefit.  For  by  modem  acts  of  par- 
liament, in  aU  cases  where  a  title  has  accrued  to  the  crown 
by  escheat  for  want  of  heirs,  or  by  reason  of  any  for- 
feiture, the  sovereign  is  empowered,  (notwithstanding  the 
statute  (r)  which  has  restrained  the  alienation  of  the  royal 
demesnes  in  general  to  leases  for  thirty-one  years,)  to  make 
grants  to  any  person  or  persons,  for  the  purpose  of  restoring 
the  land  to  the  fiunily  of  the  former  owner ;  or  canying 
into  eBSdCt  any  grant,  conveyance,  or  devise  of  it,  that  he 
may  have  intended  to  make  («). 

(r)  1  Anne,  stat.  1,  c.  7,  s.  6.  See      i.  12 ;  47  Geo.  8,  sen.  2,  c.  24 ;  59 
4S  Geo.  8,  c  78,  •.  8.  Geo.  8,  c.  94 ;  6  Geo.  4,  c.  17. 

(<)  See  89  &  40  Geo.  8,   c.  88, 
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OF  TITLE  BY  OCCUPANCY, 


[Occupancy  is  the  taking  possession  of  those  things  which 
before  belonged  to  nobody.  This,  as  we  have  seen  (a),  is 
the  true  ground  and  foundation  of  all  property ;  or  ofholding 
those  things  in  severalty,  which  by  the  law  of  nature,  un- 
qualified by  that  of  society,  were  common  to  all  mankind. 
But  when  once  it  was  agreed  that  everything  capable  of 
ownership  should  have  an  owner,  natural  reason  sug- 
gested, that  he  who  could  first  declare  his  intention  of 
appropriating  anything  to  his  own  use,  and  in  conse- 
quence of  such  intention  actually  took  it  into  possession, 
should  thereby  gain  the  absolute  property  of  it ;  according 
to  that  rule  of  the  law  of  nations,  recognized  by  the  laws 
of  Rome  (&),  quod  nuUius  est,  id  ratiane  naturali  occupanti 
conceditur. 

This  right  of  occupancy,  so  &r  as  it  concerns  real  pro- 
perty (for  of  personal  chattels  we  do  not  in  this  place 
speak),  hath  been  confined  by  the  laws  of  England  within 
a  very  narrow  compass,  and  was  extended  only  to  a  single 
instance ;  namely,  where  a  man  was  tenant  pur  autre  vie, 
or  had  an  estate  granted  to  himself  only  (without  men- 
tioning his  heirs)  for  the  life  of  another  man,  and  died] 
without  alienation,  [during  the  life  of  cestui  que  vie,  or 
him  by  whose  life  it  was  holden :  in  this  case,  he  that 
could  first  enter  on  the  land  might  lawfully  retain  the  pos- 

(a)  Vide  sup.  p.  156.  (b)  Ff.  41, 1.  3. 


454  BK.  n.  OP  BIGHTB  OP  PBOPERTT.— PT,  I.  THIK08  SEAL 


[session  so  long  as  cestui  que  vie  liyed,  by  right  of  occu- 
pancy (c)- 

This  seems  to  have  been  recurring  to  first  principles, 
and  calling  in  the  law  of  nature  to  ascertain  the  property  of 
the  land,  when  left  without  a  legal  owner.  For  it  did  not 
revert  to  the  grantor,  though  it  formerly  was  supposed  so 
to  do  (d) ;  for  he  had  parted  with  all  his  interest  so  long  as 
cestui  que  vie  lived :  it  did  not  escheat  to  the  lord  of  the  fee, 
for  all  escheats  fnust  be  of  the  absolute  entire  fee,  and  not 
of  any  particular  estate  carved  out  of  it,  much  less  of  so 
minute  a  remnant  as  this ;  it  did  not  belong  to  the  grantee, 
for  he  was  dead ;  it  did  not  descend  to  his  heirs,  for  there 
were  no  words  of  inheritance  in  the  grant ;  nor  could  it  vest 
in  his  executors,  for  no  executors  could  succeed  to  a  free- 
hold. Belonging  therefore  to  nobody,  like  the  hmreditas 
jacens  of  the  Romans,  the  law  left  it  open  to  be  seized  and 
appropriated  by  the  first  person  that  could  enter  upon  it 
during  the  life  o£  cestui  que  vie,  under  the  name  of  an  occu- 
pant.] But  if  [the  estate  pur  autre  vie  had  been  granted 
to  a  man  and  his  heirs  during  the  life  of  cestui  que  vie,"]  and 
the  grantee  died  without  alienation,  and  while  the  life  for 
which  he  held  continued,  there  could  not  be  a  title  by  com- 
mon occupancy,  but  the  heir  would  succeed,  and  was  called 
a  special  occupant  (e).  And  so  the  law  continues  to  this 
day,  in  the  absence  of  any  alienation  during  the  life  of  the 
grantee  or  any  devise  by  him,  (for  such  an  estate  as  we 
shall  presently  see  is  now  devisable) ; — ^the  heir  succeeding, 
according  to  the  doctrine  most  commonly  received,  in 


(e)  Co.  LitL  41  b.  Ai  to  tide  by 
occupancy,  tee  Geary  a.  Bearcrofi, 
Carter,  59;  Vaugban,  1S7. 

(d)  Bract  1.  2,  c.  9  j  1.  4,  tr.  S,  c. 
9,  a.  4;  Flet  1.  8,  c.  12,  s.  6  s  1. 6,  c 
6,8.16. 

(a)  At  to  tiie  caae  wbere  an  estate 
pur  amtrt  vie  ia  granted  to  a  man  and 
"bis  ezecutora,  adminiatratoray and 


tt 


aiaigns,"  and  tbe  rigbt  in  whicb 
the  executor,  &c.  in  tbat  case  takea, 
see  Westialinf  «.  West&ling,  8  Atk. 
460 ;  Wiiliams  «.  Jekyl,  2  Vea.  sen. 
688 ;  Ripley  v.  Waterworth,  7  Vea. 
425 ;  Fitsroy  v.  Howard,  8  Rusa.  280. 
Aa  to  tbe  grant  of  sucb  estate  to  a 
man  "  and  bis  beirs,'*  see  Carpenter, 
a.  Dunsmure,  8  £11.  &  Bl.  918. 
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virtue  of  a  special  exdudive  right  (by  the  terms  of  the 
original  grant)  to  enter  upon  and  occupy  the  land  during 
the  residue  of  the  estate  granted;  for  as  there  is  no  estate 
of  inheritance,  he  cannot,  properly  speaking,  take  by 
descent.  But  by  other  authorities,  the  heir  (though  termed 
a  special  occupant)  does  in  reality  take  by  descent ;  and 
his  estate,  though  not  a  fee,  is  a  descendible  freehold  (/). 

An  estate  ptcr  autre  vie  may  be  granted,  not  only  to  a 
man  and  his  heirs,  but  to  a  man  and  the  heirs  of  his  body ; 
and  this  is  termed  a  guoH  entail;  the  interest  so  granted 
not  being  properly  an  estate  tail,  for  the  statute  De  donis 
applies  only  where  the  subject  of  the  entail  is  an  estate  of 
inheritance  {jg) :  but  yet  so  &r  in  the  nature  of  an  estate 
tail,  that  it  will  go  to  the  heir  of  the  body  as  special 
occupant  during  the  life  of  cestui  que  vie;  m  the  same 
manner  as  an  estate  of  inheritance  would  descend,  if 
limited  to  the  grantee  and  the  heirs  of  his  body.  And 
such  estate  may  be  also  granted  with  a  remainder  thereon 
during  the  life  of  cestui  que  vie :  but  the  alienation  of  the 
quasi  tenant  in  tail  will  bar  not  only  his  issue  but  those 
in  remainder ;  and  the  alienation  for  that  purpose  (unlike 
that  of  an  estate  tail  properly  so  called)  may  be  effected 
by  any  method  of  conveyance  inter  vivos  (h). 

The  title  of  common  occupancy  in  an  estate  pur  autre  vie, 
is  now  in  effect  annihilated  by  successive  provisions  of  the 
legislature.  For  by  the  statute  of  frauds  29  Car.  II.  c.  3, 
14  Geo.  II.  c.  20,  and  7  WilL  IV.  &  1  Vict.  c.  26,  such 
an  estate  (except,  as  it  would  seem,  in  the  case  of  a  quasi 
entail)  is  rendered  devisable  by  will  (t) ;  and  when  no  dis- 

(/)  See  Vaughan,  201 ;    Doe  v.  Doe   v.    Luxton,    6    T.    R.    289 ; 

Martin,  2  W.  Bl.  1150;  Doe  v.  Lux-  Campbell  v.  Sands,  1  Sch.  &  Lef. 

ton,  6  T.  R.  291  {  Bearparko.  HuU  294 ;   Dillon  9.  Dillon,  2  Ball  &  B. 

chinton,  7  Bing.  188.  77  s  Hopkins  «.  Ramadge,  1  Batty, 

(g)  Co.  Litt  by  Harg.  20  a,  n.  (5).  S65. 

(A)  See  8  P.  Wms.  265,  n.  (6  ed.) ;  {•)  It  seems  not  to  have  been  de- 

Norton  v.  Frecker,  1   Atk.    524  ;  visable  previously  (1  Powell,  Dev. 

Grey  v.   Mannock,   2   Eden,   839;  84).  As  to  the  effect  of  29  Car.  2,  c 
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position  of  it  has  been  made  by  the  deceased  owner,  and 
there  is  no  special  occupant,  it  is  placed,  on  the  death  of 
the  owner,  on  the  same  footing  with  his  personal  estate. 
The  statute  last  mentioned,  after  repealing  the  former  pro- 
visions, except  as  to  the  estates  pur  autre  vie  of  persons 
dying  before  1st  January,  1838  (/),  provides  (in  terms 
somewhat  more  extensive  than  the  prior  enactments),  that 
an  estate  pur  autre  vie,  of  whatever  tenure  (m),  and  whether 
it  be  a  corporeal  or  incorporeal  hereditament,  may  be  de- 
vised by  last  will  and  testament ;  and  that  if  no  disposition 
by  will  be  made  of  an  estate  pur  autre  vie  of  a  fireehold 
nature,  it  shall  be  chargeable  in  the  hands  of  the  heir  (if 
it  comes  to  him  by  reason  of  special  occupancy)  as  assets 
by  descent  (n),  as  in  the  case  of  freehold  land  in  fee 
simple:  and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  autre  vie,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  by  virtue  of 
the  grant;  and,  in  eveiy  case  where  it  comes  to  the  hands 
of  such  personal  representative,  shall  be  assets  in  his  hands, 
to  be  applied  and  distributed  in  the  same  manner  as  per- 
sonal estate  (n). 

It  is  only  in  an  estate  pur  autre  vie  (as  already  re- 
marked), that  our  law  affords  any  example  of  the  acqui- 
sition of  land  by  occupancy.  It  is  difficult  at  least  to  put 
any  other  instance  wherein  there  is  not  some  owner  of  the 
land  appointed  by  the  law{o).  [In  the  case  of  a  sole 
corporation,  as  a  parson  of  a  church,  when  he  dies  or 
resigns,  though  there  is  no  actual  owner  of  the  land  till 
a  successor  be  appointed,  yet  there  is  a  legal,  potential 
ownership  subsisting  in  contemplation  of  law ;  and  when 
the  successor  is  appointed,  his  appointment  shall  have  a 

8. 1. 12,  tee  Doe  if.  Jeff  o.  Robinson,  (m)  The  earlier  ■tatates  did  not 

8  Bam.  &  Cresa.  296 ;  Doe  d,  Lewis  apply  to  copyholds,  Zouch  v.  Forse, 

V.  Lewis,  9  Mee.  &  W.  662 ;  see  also  7  East,  186. 

Ca  Litt.  by  Harg.  41  (b),  n.  (f).  (n)  As  to  assets,  vide  sup.  p.  484. 

(/)  7  Will.  4  &  1  Vict.  c.  26,  ss.  2,  (o)  2  Bl.  Com.  p.  261. 
34. 


CHAP.  XIII. — OF  TITLE  BY  OCCUPANCY. 


457 


[retrospect  and  relation  backwards^  so  as  to  entitle  him  to 
all  the  profits  from  the  instant  that  the  vacancy  commenced. 
And  in  all  other  instances^  when  the  tenant  dies  intestate, 
and  no  other  owner  of  the  lands  is  to  be  found  in  the 
common  course  of  descent,  there  the  law  vests  an  owner- 
ship in  the  crown,  or  in  the  subordinate  lord  of  the  fee,  by 
escheat. 

So  also  in  some  cases,  where  the  laws  of  other  nations 
give  a  right  by  occupancy,  as  in  lands  newly  created,  by 
the  rising  of  an  island  in  the  sea  or  in  a  river,  or  by  the 
alluvion  or  dereliction  of  the  waters;  in  these  instances  the 
law  of  England  assigns  them  an  immediate  owner.]  Thus, 
[in  case  a  new  island  rise  in  the  sea,  though  the  civil  law 
gives  it  to  the  first  occupant  (p),  yet  ours  gives  it  to  the 
sovereign  (9).  And  as  to  lands  gained  from  the  sea,  either 
by  alluvion,  by  the  washing  up  of  sand  and  earth,  so  as  in 
time  to  make  terra  firma  ;  or  by  dereUction,  as  when  the 
sea  shrinks  back  below  the  usual  water-mark ;]  in  these 
cases  the  law  is  held  to  be,  that  if  this  gain  be  by  little 
and  little,  by  small  and  imperceptible  degrees,  it  shaU  go 
to  the  owner  of  the  land  immediately  behind,  for  de  minimis 
nan  curat  lex.  But  if  the  alluvion  or  dereliction  be  sudden 
and  considerable,  in  this  case  it  belongs  dejure  cammuni  to 
the  crown;  for  the  soil,  when  the  sea  flowed  over  it,  was 
prima  fade  the  crown's  property  (r),  and  therefore  ought 
to  remain  so,  though  no  longer  covered  by  the  sea(«)« 


(p)  Inst  2,  1,22. 

(q)  Hale,  de  Jure  Maris 1 17;  Callis 
of  Sewersy  45,  2nd  edit.  The  trea- 
tise, de  Jurt  Maris,  was  published  by 
Mr.  HargraTe,  and  has  been  gene- 
rally received  as  a  work  of  Lord  Hale ; 
but  doubt  is  thrown  on  this  point  in 
a  learned  argument  of  Mr.  Serjeant 
Merewether,  in  Attorney- General  v. 
Mayor,  &c.  of  London,  before  the 
Court  of  Chancery. 

(r)  Hale,  ubi  sup.  p.  14  ;  see 
Blundell  v.  Catterail,  5    B.  &  Aid. 


268. 

(«)  2  Bl.  Com.  262 ;  Hale,  ubi 
sup. ;  2  Roll.  Ab.  170;  Dyer,  826; 
Callis,  61,  53;  and  see  Rex  v.  Lord 
Harborough,  8  Barn.  &  Cress.  91  ; 
5  Bing.  168;  Scratton  v.  Brown,  4 
Bam.  &  Cress.  505.  It  is  to  be 
observed,  however,  that  in  Hale 
(pp.  12,  17),  it  is  laid  down  that  the 
king  may  grant  a  manor  cum  liitore 
maris  to  a  subject,  and  that  the  shore 
(that  is,  the  space  between  the  ordi- 
nary high  and  low  water-mark,)  will 
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And  upon  the  same  principle^  a  sudden  innundation  fiom 
the  sea  will  not  deprive  the  fornix  owner  of  the  land  sub- 
merged, of  his  right  (<);  though,  on  the  other  hand,  it  has 
been  decided,  that  where  the  sea  gains  upon  the  land  by 
gradual  advance,  (the  crown  being  die  owner  between  high 
and  low  water-mark,)  the  crown  becomes  also  the  owner 
of  the  land  newly  covered  with  water  (u).  It  is  said  too 
by  Bracton,  [that  if  an  island  rise  in  the  middle  of  a  river, 
it  belongs,  in  common,  to  those  who  have  lands  on  each 
side  thereof;  but  if  it  be  nearer  to  one  bank  than  the  other, 
it  belongs  only  to  him  who  is  proprietor  of  the  nearest 
shore  (x).]  Yet  [this  seems  only  to  be  reasonable  where 
the  soil  of  the  river  is  equally  divided  between  the  owners 
of  the  opposite  shores ;  for  if  the  whole  soil  is  the  freehold 
of  any  one  man, — as  it  usually  is  whenever  a  several  fishery 
is  claimed  (y), — there  it  seems  just  (and  so  is  the  constant 
practice)  that  the  eyotts  or  little  islands,  arising  in  any 
part  of  the  river,  shall  be  the  property  of  him  who  owneth 
the  piscary  and  the  6oil.1  It  is  further  laid  down  in  our 
books,  tJ  [if  a  river  ruUing  between  two  lordships,  by 
degrees  gains  upon  the  one,  and  thereby  leaves  the  other 
dry;  the  owner  who  loses  his  ground  thus  imperceptibly 
has  no  remedy :]  but  if  the  course  of  the  river  be  changed 
by  a  sudden  and  violent  flood,  or  other  hasty  means,  hia 
land  will  not  be  lost  (z).  [And  this  law  of  alluvions  and 
derelictions,  with  regard  to  rivers,  is  nearly  the  same  in 
the  imperial  law  (a),  from  whence  indeed  those  our  deter- 
minations seem  to  have  been  drawn  and  adopted;  but 
we  ourselves,  as  islanders^  have  applied  them  to  marine 
increases.] 

pass ;  and  it  would  seem  that  after  (x)  Bract  lib.  2,  c.  2. 

such  a  grant,  a  sudden  increase  of         {y)  Smith  v.  Kemp,  Salk.  637* 
land    by    alluvion    or    dereliction,  («)  Callis,  51,2nd  edit.  InBlack* 

within  ihese  limits,  must  belong  to  stone  (vol  ii.  p.  262)  the  statement 

the  grantee.  on  this  subject  is,  that  "  he  shall 

(0  Hale,  <2e /«re,  &C.,   pp.   15,  *•  have  what  the  river  has  left  in  any 

17.  "other  place;*'  but  this  seems  not 

(«)  In  re  Hull  and  Selby  Railway,  to  be  supported  by  the  authorities. 
5  Mee.  &  W.  327.            '  (a)  2  Inst  1,  20,  21,  22,  28,  24. 
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CHAPTER  XIV. 

OF  TITLE  BT  FORFEITURE. 


[Forfeiture  is  a  punishment  annexed  by  law  to  some 
illegal  act,  or  negligence,  in  the  owner  of  lands,  tenements, 
or  hereditam^its,  whereby  he  loses  all  his  interest  therein, 
and  they  go  to  the  party  injured  as  a  recompense  for  the 
wrong  which  either  he  alone,  or  the  public  together  with 
himself,  hath  sustained.] 

Lands  may  be  forfeited  by  various  means ;  some  of  which 
it  will  not  be  conyenient  to  discuss  in  this  place,  as  they  are 
incidental  only  to  subjects  of  a  more  general  description, 
belonging  to  other  divisions  of  the  work.  But  there  are 
three  kinds  of  forfeiture  which  require  a  distinct  and  sepa- 
rate consideration,  and  to  which  the  present  chapter  will 
consequently  be  devoted.  The  first  of  them  accrues  by 
alienation  in  mortmain  ;  the  second,  by  the  wrongfiil 
alienation  of  particular  tenanti? ;  the  third,  by  wrongful 
disclaimer. 

1.  [Alienation  in  mortmain^  in  moriud  momi,  is  an  alien- 
ation of  lands  or  tenements  to  any  corporation  (a), — sole  or 
aggregate,  ecclesiastical  or  temporal  But  these  purchases 
having  been  chiefly  made  by  religious  houses,  in  conse- 
quence whereof  the  lands  became  perpetually  inherent  in 
one  "  dead  hand,"  this  hath  occaffloned  the  general  appel- 
lation of  mortmain  to  be  applied  to  such  alienations ;  and 
the  religious  houses  themselves  to  be  principaUy  con- 
sidered in  forming  the  statutes  of  mortmain  :  in  deducing 
the  history  of  which  statutes,  it  will  be  matter  of  curiosity 

(a)  Co.  Litt.  2  b.  At  to  corporations,  yide  lup.  pp.  S62,  866,  879 ; 
post,  bk.  IT.  pt.  III.  c.  I. 
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[to  observe  the  great  address  and  subtle  contrivance  of  the 
ecclesiastics  in  eluding  from  time  to  time  the  laws  in  being, 
and  the  zeal  ivith  which  successive  parliaments  have  pur- 
sued them  through  all  their  finesses ;  how  new  remedies 
were  still  the  parents  of  new  evasions ;  till  the  legislature 
at  last,  though  with  diiBiculty,  obtained  a  decisive  victory.] 
B7  the  common  law,  a  corporation  is  as  capable  of 
purchasing  lands  as  an  individual  (&) ; — subject  to  this 
distinction,  that  persons  corporate  take  the  fee  to  hold  to 
their  succenoriy  instead  of  their  heirs.  Yet  [it  was  always, 
and  is  still,  necessary  for  corporations  to  have  a  licence  in 
mortmain  from  the  crown,  to  enable  them  to]  become  the 
holders  of  [lands  (c);  for  as  the  king  is  the  ultimate  lord  of 
eveiy  fee,  he  ought  not,  unless  by  his  own  consent,  to  lose 
his  privilege  of  escheats  and  other  feudal  profits,  by  the 
vestins:  of  lands  in  tenants  that  can  never  be  attainted  or 
die.  And  such  Ucences  of  mortmam  seem  to  have  been 
necessary  among  tiie  Saxons,  above  sixty  years  before  the 
Norman  conquest  (c2).  But  besides  this  general  licence 
firom  the  king,  as  lord  paramount  of  the  kingdom,  it  was 
also  requisite,  whenever  there  was  a  mesne  or  intermediate 
lord  between  the  king  and  tiie  alienor,  to  obtain  his  licence 
also  (upon  the  same  feudal  principles),  for  the  alienation  of 
the  specific  land.  And  if  no  such  licence  was  obtained, 
the  king  or  other  lord  might  respectively  enter  on  the 
lands  so  aliened  in  mortmain,  as  a  forfeiture.]  Yet  [such 
were  the  influence  and  ingenuity  of  the  cleigy,  tiiat,  not- 
witiistanding  this  frmdamental  principle,  we  find  that  the 
largest  and  most  considerable  dotations  of  religious  houses] 
without  licence,  [happened  within  less  than  two  centuries 
aAer  the  Conquest.]     But,  when  these  [began  to  grow 

(6)  Case  of  Sutton's  Hospital,  10  authority,  whether   before    Magna 

Rep.  80 ;  Co.  Lltt.  2  b.  Charta,  any  restraint   was   put   by 

(c)  F.  N.  B.  221.     It  should  be  the  common   law  upon   alienations 

observed,  however,  as  to  the  anti-  in  mortmain ;  see  Hallam's  Middle 

quity  of  the  principle,  that  a  doubt  Ages,  vol.  ii.  p.  321,  7th  edit. 
is  expressed   by  a  writer   of  great  (</)  Selden,  Jan.  Angl.  1.  2,  s.  45. 
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[numerous^  it  was  observed  that  the  feudal  services^  or- 
dained for  the  defence  of  the  kingdom^  were  every  day 
visibly  withdrawn ;  and  that  the  lords  were  ciirtailed  of 
the  fruits  of  their  seigniories, — their  escheats,  wardships, 
reliefs,  and  the  like.  And  therefore  in  order  to  prevent 
thi8(e),  it  was  ordered  by  the  second  of  E^ing  Henry  the 
third's  great  charters  (/),  and  afterwards  by  that  printed 
in  our  common  statute  books,  that  all  such  gifts  should  be 
void,  and  the  land  forfeited  to  the  lord  of  the  fee  ( jr). 

But  as  this  prohibition  extended  only  to  religious  houses, 
bishops  and  other  sole  corporations  were  not  included 
therein ;  and  the  aggregate  ecclesiastical  bodies — who.  Sir 
Edward  Coke  observes  (A),  in  this  were  to  be  commended, 
that  they  ever  had  of  their  council  the  best  learned  men 
that  they  could  get — found  many  means  to  creep  out  of 
this  statute,  by  buying  in  lands  that  were  holden  of  them- 
selves as  lords  of  the  fee,  and  thereby  evading  the  for- 
feiture; or  by  taking  long  leases  for  years,  which  first 
introduced  those  extensive  terms,  for  a  thousand  or  more 
years,  which  became  so  frequent  in  conveyances.  This 
produced  the  statute  De  religiasis,  7  Edw.  I. ;— which 
provided,  that  no  person^  religious  or  other  whatsoever, 
shoidd  buy,  or  sell,  or  receive  under  pretence  of  a  gift  or 
a  term  of  years  or  any  other  title  whatsoever ;  nor  should 


(e)  Blaekstone  (vol.  ii  p.  269) 
enumeratet,  ai  another  of  Uie  mis- 
chiefa,  the  prevention  of  which  was 
deaignedt  "that  the  circulation  of 
"landed  property  from  man  to 
"man  began  to  stagnate."  Lord 
Coke,  however,  in  2  Inst  75,  lays  it 
down  (in  conformity  with  the  lan- 
guage of  the  statute  De  ReiigiotiM)^ 
that  the  causes  of  the  law  were  two, 
vis.  that  the  serviceii  for  defence  of 
the  realm  were  withdrawn,  and  that 
the  losds  lost  their  escheats  and  the 
like ;  (and  see  Co.  Litt.  2  b.)  Though 
the  holding  of  lands  in  mortmain 


naturally  tended  to  restrain  aliena- 
tion, this  does  not  appear  to  have 
formed  one  of  the  reasons  on  which 
the  policy  of  the  law  of  mortmain 
was  originally  founded. 

(/)  A.D.  1217,  c  43,  edit.  Oxon. 

(g)  Mag.  Chart.  (9  Hen.  3,  c.36.) 
It  is  laid  down  by  Lord  Coke  that 
the  prohibition  extended  as  well  to 
the  case  where  the  religious  house 
kept  the  land  so  conveyed,  as  where 
they  gave  it  back  to  hold  of  them- 
selves ;  (2  Inst  74). 

(A)  2  Inst  75. 
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[by  any  art  or  ingenuity  appropriate  to  himself  any  lands 
or  tenements  in  mortmain;  upon  pain  that  the  immediate 
lord  of  the  fee,  or,  on  his  de&ult  for  one  year,  the  lords 
paramount,  and,  in  de&ult  of  all  of  them,  the  king,  might 
enter  thereon  as  a  forfeiture. 

This  seemed  to  be  a  sufficient  security  against  all  alien- 
ations in  mortmain ;  but  as  these  statutes  extended  only 
to  gifts  and  conyeyances  between  the  parties,  the  religious 
houses  now  began  to  set  up  a  fictitious  title  to  the  land 
which  it  was  intended  they  should  have,  and  to  bring  an 
action  to  recover  it  against  the  tenant,  who  by  fi:aud  and 
collusion,  made  no  defence ;  and  thereby  judgment  was 
giren  for  the  religious  house,  which  then  recovered  the 
land  by  sentence  of  law  upon  a  supposed  prior  title.  And 
thus  they  had  the  honour  of  inventing  those  fictitious 
adjudications  of  right  which  afterwards  became  the  great 
assurance  of  the  kingdom,  under  the  name  of  commim  re^ 
coveries  (s).  But  upon  this  the  statute  of  Westminster  the 
Second  (13  Edw.  I.  c.  32)  enacted,  that  in  such  cases  a 
jury  shall  try  the  true  right  of  the  demandants  or  plaintifis 
to  the  land ;  and  if  the  religious  house  or  corporation  be 
found  to  have  it,  they  shall  still  recover  seisin :  otherwise 
it  shall  be  forfeited  to  the  immediate  lord  of  the  fee,  or  dse 
to  the  next  lord,  and  finally  to  the  king,  upon  the  imme- 
diate or  other  lord's  default.  And  the  like  provision  was 
made  by  the  succeeding  chapter  {k),  in  cftse  tibie  tenants  set 
up  crosses  upon  their  lands  (the  badges  of  knights  templars 
and  hospitallers)  in  order  to  protect  them  &owl  the  feudal 
demands  of  their  lords,  by  virtue  of  the  privileges  of  those 
religious  and  military  orders.  So  careful  indeed  was  this 
provident  prince  to  prevent  any  fiiture  evasions,  that  when 
the  statute  of  Quia  emptor es  (18  Edw.  I.)  abolished  all 
subinfeudations,  and  gave  liberty  for  all  men  to  alienate 
their  lands  to  be  holden  of  their  next  immediate  lord  (/), 

(<)  Vide  sup.  p. 255 ;  post,  bk.  ii.  {k)  18  Edw.  1,  c.  88. 

pt.  I.  c.  XIX ;  2  Reeves's  Hist  Eng.  {I)  2  Inst.  501. 

Law,  p.  155. 
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[a  proviso  was  inserted  that  this  should  not  extend  to 
authorize  any  kind  of  alienation  in  mortmain  (m).  And 
when  afterwards  the  method  of  obtaining  the  king's 
licence  bj  writ  of  a^  qtuxl  damnum]  was  recognized  (n)  [by 
27  Edw.  I.  (stat.  2),  it  was  further  provided  by  statute 
34  Edw.  L  (stat.  3)  that  no  such  licence  should  be 
e&ctual  without  the  consent  of  the  mesne  or  intermediate 
lords. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesias- 
tical ingenuity ;  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devised  a  new  method  of  conveyance, 
by  which  the  lands  were  granted,  not  to  themselves  di- 
rectly, but  to  nominal  feoffees  to  the  use  of  the  religious 
houses ;  thus  distinguishing  between  the  possession  and  the 
use,  and  receiving  the  actual  profits,  while  the  seisin  of  the 
lands  remained  in  the  nominal  feoffee ;  who  was  held  by 
the  courts  of  equity  (then  under  the  direction  of  the  clergy) 
to  be  bound  in  conscience  to  account  to  his  cestui  gue  use 
for  the  rents  and  emoluments  of  the  estate.  And  it  is  to 
these  iaventions  that  our  practisers  are  indebted  for  the 
introduction  of  ^^  uses  and  trusts,"  the  foundation  of  modem 
conveyancing  (o).  But  unfortunately  for  the  inventors  them- 
selves, they  did  not  long  enjoy  the  advantage  of  their  new 
device ;  for  the  statute  15  Rich.  II.  c.  5,  enacts,  that  the 
lands  which  had  been  so  purchased  to  uses  should  be 
amortised  by  licence  from  the  crown,  or  else  be  sold  to 
private  persons;  and  that  for  the  future,  uses  shall  be 
subject  to  the  statutes  of  mortmain,  and  forfeitable  like 
the  lands  themselves.  And  whereas  the  statutes  had  been 
eluded  by  purchasing  large  tracts  of  land,  adjoining  to 
churches,  and  consecrating  them  by  the  name  of  church- 
yards, such  subtle  imagination  is  also  declared  to  be  within 

(m)  18  Edw.  1,  c.  S.  ceeding  as  a  thing  "accustomed." 

in)  The  expreasion  of  Blackstone  As  to  the  nature  of  the  writ  ad  quod 

(▼ol.  ii.  p.  271)18,  "marked  out,"  damnum,   see   Reeves's  Hist  Eng. 

but  it  has  been  justly  observed,  that  Law,  vo].  ii.  p.  230. 

the  statute  itself  mentions  the  pro-  (o)  Vide  sup.  p.  360. 
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[the  compass  of  the  statutes  of  mortmain.  And  civil  or 
laj  corporations^  as  well  as  ecclesiastical,  are  also  declared 
to  be  within  the  mischief,  and  of  course  within  the  remedy 
provided.] 

The  poHcj  of  these  statutes  prohibitory  of  alienation  in 
mortmain,  was  afterwards  considered  as  fit  to  be  extended, 
also,  to  the  case  where  lands,  though  not  conveyed  to  cor- 
porate bodies,  were  given  on  trust  for  parish  churches,  or 
other  institutions,  "  erected  and  made  of  devotion ;" — ^for 
the  trustees  to  carry  such  uses  into  effect  being  generally 
numerous,  and  the  land  belonging,  on  the  decease  of  each 
trustee,  to  the  survivors,  these  gifts  operated  like  gifts  in 
mortmain,  properly  so  called,  to  the  dimmution  of  de- 
scents, with  their  attendant  feudal  perquisites ;  and,  for  the 
same  reason,  to  that  of  escheats  (p).  It  was  consequently 
declared  by  the  statute  23  Henry  VIII.  c.  10,  that  all 
future  grants  of  lands  for  any  of  the  purposes  aforesaid,  if 
granted  for  any  longer  term  than  twenty  years,  should  be 
void  {q). 

As  to  the  prohibition,  however,  to  aUene  to  bodies  cor- 
porate, it  is  to  be  observed,  that  [during  all  this  time  it 
was  in  the  power  of  the  crown,  by  granting  a  licence  of 
mortmain,  to  remit  the  forfeiture,  so  &r  as  related  to  its 
own  rights ;  and  to  enable  any  spiritual  or  other  corporation 
to  purchase  and  hold  any  lands  or  tenements  in  perpetuity ; 
which  prerogative  is  declared  and  confirmed  by  the  statute 


(  p)  See  the  preamble  of  23  Hen. 
8,  c.  10,  and  the  argument  in  Por- 
ter's caae  (1  Rep.  23  b.)  The  pro- 
tection of  the  feudal  rights,  however, 
waa  probably  not  the  only  object 
*'  Ai  the  age  became  enlightened  " 
(remarks  an  uaefiil  writer),  "gif^ 
"  of  this  kind  were  viewed  with  a 
"  less  favourable  eye.  These  senti- 
"  ments,  concurring  with  the  designs 
"  of  the  enterprising  prince  upon  the 
"throne,  contributed   towards   the 


"  general  attack  which  was  soon 
**  afterwards  made  on  one  branch  of 
**  such  institutions  "  (those  erected 
for  devotion), "the  religious  houses." 
—  Reeves's  Hist.  Eng.  Law,  vol.  iv. 
p.  237. 

{q)  On  the  subject  of  superstitious 
uses,  see  also  1  Edw.  6,  c.  14 ;  Bac. 
Ab.  Char.  Us.  (D.);  Porter's  case, 
1  Rep.  22  b  ;  Adams  and  Lambert's 
case,  4  Rep.  104 ;  Da  Costa  v.  De 
Pas,  Ambl.  228. 
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[18  Edw.  III.  Stat.  3,  c.  3.  But  as  doubts  were  conceived 
at  the  time  of  the  Revolution  how  fiir  such  licence  was 
valid  (r), — since  the  king  had  no  power  to  dispense  with 
the  statutes  of  mortmain  by  a  clause  of  non  obstante  («), 
which  was  the  usual  course^  though  it  seems  to  have  been 
unnecessary  (O9 — and  as,  by  the  gradual  declension  of 
mesne  seigniories  through  the  long  operation  of  the  statute 
of  Quia  emptoresy  the  rights  of  immediate  lords  were  re- 
duced to  a  very  small  compass, — it  was  therefore  provided 
by  the  statute  7  &  8  Will.  III.  c.  37,  that  the  crown  for 
the  future,  at  its  own  discretion,  may  grant  licences  to 
aUene  or  take  in  mortmain,  of  whomsoever  the  tenements 
may  be  holden  («).] 

Nor  is  this  the  only  relaxation  that  has  taken  place  in 
the  law  of  mortmain ;  [for  after  the  dissolution  of  monas- 
teries under  Henry  the  eighth,  though  the  policy  of  the 
next  popish  successor  affected  to  grant  a  security  to  the 
possessors  of  abbey  lands,  yet,  in  order  to  regain  so  much 
of  them  as  either  the  zeal  or  timidity  of  their  owners  might 
induce  them  to  part  with,  the  statutes  of  mortmain  were 
suspended  for  twenty  years,  by  the  statute  1  &  2  Ph.  &  M. 
c.  8 ;  and  during  that  time  any  lands  or  tenements  were 
allowed  to  be  granted  to  any  spiritual  corporation,  without 
any  licence  whatsoever.]  And  long  afterwards,  under  the 
influence  of  much  more  commendable  views,  it  was  enacted 
by  17  Car.  II.  c.  3  (a:),  and  by  many  subsequent  Acts— 
among  which  may  be  particularized  43  Geo.  III.  c.  108, 
^5  Geo.  III.  c.  147,  3  &  4  Vict  c.  60,  6  &  7  Vict  c.  37, 
s.  22,  17  &  18  Vict.  c.  84,  and  19  &  20  Vict.  c.  104,  s.  23— 
that  augmentations  of  poor  livings  may  be  made  in  such 
manner  t^  therein  provided,  fi-ee  froiA  the  restrictions  of 
the  statutes  of  mortmain ;  and  upon  the  same  principle, 

(r)  2  Hawk.  P.  C.  391 ;  see  Co.  itone,  vol.  ii.  p.  273,  n.(2);  and  see 

Lift,  by  Harg.  99  a,  n.  (1 ).  Co.  Litt.  by  Harg.  99  a,  n.  (1 ). 

(«)  Stat.  1  W.  &  M.  aUL  2,  c.  2.  («)  By  1  &  2  Vict.  c.  106,  a.  15, 

(f )  Co.  Litt.  99  a.  the  statute  of  17  Car.  2,  c.  3,  was 

(m)  Since  this  statute  *Hhe  writ  of  repealed  in  toto;  but  it  is  revived, 

*'  ad  quod  darnnum  seems  no  longer  so  far  as  tins  subject  is  concemedi 

"  necessary."  —Coleridge's  Black-  by  6  &  7  Vict  c.  37,  a.  25. 

VOL.  I.  H  U 
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provisions  have  been  likewise  made  relaxing  the  laws  of 
mortmain,  in  favour  of  the  governors  of  Queen  Anne^s 
bounty  (y) ;  and  grants  of  land  are  permitted  to  be  made 
to  corporate  bodies,  for  several  purposes,  and  particularly 
for  such  as  are  connected  with  the  education  of  the  poor, 
and  with  charities  in  general  (2:). 

[It  has  also  been  held  (o),  that  the  statute  23  Hen. 
YIII.  before  mentioned  did  not  extend  to  any  thing  but 
superstitious  uses :]  and  that  therefore  a  man  may  give 
lands  notwithstanding  that  statute,  for  the  maintenance  of 
a  school,  or  the  sustenance  of  poor  people,  or  any  other 
charitable  \}BQ&  (b).  [But  as  it  was  apprehended  '^from 
recent  experience,"  that  persons  on  their  death-beds  might 
make  "  large  and  improvident"  dispositions  even  for  these 
good  purposes,]  to  the  disherison  of  their  lawful  heirs  (c) ; 
it  was  therefore  enacted  by  the  statute  9  Geo.  II.  c.  36  (rf), 
that  no  lands  or  hereditaments,  or  money  to  be  laid  out  in 
the  purchase  thereof,  shall  be  given  or  conveyed,  or  any- 
ways charged  or  incumbered,  in  trust  for,  or  for  the  benefit 
of  any  charitable  uses  whatsoever,  miless  by  deed(tf),  exe- 


(y)  2  &  3  Ann.  ell.  As  to  Queen 
Anne's  bounty,  vide  post,  yol.  11.  p. 
564. 

(z)  Among  the  enactments  in  re- 
laxation of  the  law  of  mortmain  are 
4  &  5  Vict.  c.  ::8;  7  &  8  Vict.  c.  S7, 
as  to  sites  for  schools,  8rc. ;  16  &  17 
Vict.  c.  187,  s.  27,  and  18  &  19 
Vict  e.  124,  s.  41,  as  to  land  required 
for  a  house,  &c.,  fur  the  purposes  of 
any  charity;  17  &  18  Vict.  c.  112, 
as  to  sites  for  institutions  to  pro. 
mote  literature,  &c. ;  22  Vict.  c.  27, 
IS.  1,  2,  as  to  sites  for  recreation 
grounds,  &c.  There  is  also  a  pro- 
vision in  the  25  &  26  Vict.  c.  61, 
s.  9,  enabling  highway  boards,  con- 
stituted under  that  Act,  to  take 
lands  without  licence.  And  in  25 
Se  26  Vict  c.  89,  s.  18,  enabling 
companies,  with  the  object  of  ac* 
quiring  gain,  registere  1  under  that 


Act,  to  hold  lands.  As  to  such 
registered  companies  formed  for 
other  objects,  see  sect.  21. 

(a)  Porter's  case,  1  Rep.  24. 

{b)  As  to  charitable  uses,  see  also 
48  Eliz.  c.  4 ;  52  Geo.  8,  c.  101  ; 
Bac.  Ah.  Char.  Us. 

(c)  As  to  the  objects  of  the  Act, 
see  the  remarks  is  Attorney-General 
V,  Stewart,  2  Meriv.  161  ,-  Doe  v, 
Lloyd,  5  Bing.  N.  C.  741. 

(d)  This  is  often,  though  without 
much  propriety,  called  "  the  Mort- 
main Act" 

(e)  Under  9  Geo.  2,  c.  86,  such 
deed  was  required  also  to  be  tN- 
dentedt  but  by  24  &  25  Vict.  c.  9, 
8. 1,  it  need  now  neither  be  indented 
nor  purport  to  be  indented  :  and  in 
the  case  of  assurances  of  land  of 
copyhold  and  customary  tenure,  no 
deed  is  required. 
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cuted  in  the  presence  of  two  witnesses,  twelve  calendar 
months  before  the  death  of  the  donor,  and  enrolled  in  the 
Court  of  Chancery,  within  six  calendar  months  after  its 
execution  (/),  and  unless  such  gift  be  made  to  take  effect 
immediately,  and  be  without  power  of  revocation,  or  other 
clause  or  covenant  for  the  benefit  of  the  donor,  or  those 
claiming  under  him  {ff).  But  by  24  &  25  Vict.  c.  9, 
(amended  by  25  &  26  Vict.  c.  17,)  this  last  restriction  is 
so  far  qualified  that  there  may  now  be,  in  any  deed  or 
assurance  for  charitable  uses  made  aft;er  the  17th  May, 
1861,  such  clause  or  covenant,  if  it  consist  of  a  grant  or 
i^servation  of  a  nominal  rent,  or  of  mines,  minerals  or  ease- 
ments ;  or  of  provisions  as  to  buildings,  roads,  and  the 
like,  for  the  better  enjoyment  as  well  of  the  property 
granted  as  of  adjacent  property;  or  as  to  re-entry  on 
breach  of  such  covenant,  or  other  stipulation  of  the  like 
nature, — provided  that  the  donor  shall,  in  such  cases,  re- 
serve for  his  representatives  the  same  benefits  as  for  him- 
self. 

Where  any  conveyance  is  made  contrary  to  the  provi- 
sions of  9  Geo.  II.  c.  36,  not  only  is  the  charitable  use 
inoperative,  but  the  conveyance  itself  is  void  to  all  intents 
and  purposes  ( h).  Its  provisions,  however,  are  subject  to 
partial  exception  in  the  case  of  stock  in  the  public  ftmds 
to  be  laid  out  in  the  purchase  of  lands,  tenements  or 
hereditaments,  on  charitable  uses ;  as  to  which,  instead  of 
a  deed,  executed  twelve  months  before  the  donor's  death, 
it  is  required  that  the  transfer  in  the  bank  books  should 
be  made  six  calendar  months  at  least  before  his  death. 
There  is  also  an  exception,  in  the  case  of  conveyances  to 
charitable  uses  by  way  of  bond  fide  purchase,  and  where  a 

(/)  By  25  &  26  Vict.  c.  17>  past  for  fmbiie  recreation  or  play-greund, 

deeds,    otherwise    Tslid,    but     not  There  is  also  a  provision  (23  &  2^ 

hitherto  enrolled,  may  be  protected  Vict.  c.  134,  s.  8)  protecting  certain 

by  enrolling  them  previously  to  the  Roman  CathoUe  charitUe  not  enrolled 

17th  May,  1864.  at  the  date  of  that  Act 

is)  See,  however,  22  Vict  c.  27,         (A)  Doe  v.  Wrighte,  2  Bam.  & 

as   to  land  conveyed    to    trustees  Aid.  710. 

•  H  H  2 
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full  valuable  consideration  is  paid  down  at  the  time,  or 
is  reserved  by  way  of  annual  payment ;  for  such  purchases 
will  be  valid,  notwithstanding  the  death  of  the  vendor 
within  twelve  months  after  the  execution  of  the  deed  (i). 
The  universities  of  Cambridge  and  Oxford,  their  colleges, 
and  the  scholars  on  the  foundations  of  Eton,  Winchester, 
and  Westminster,  are  also  entirely  exempted  fi*om  the 
operation  of  the  Acts(j). 


2.  Alienations  by  particular  tenants,  when  they  con* 
veyed  by  a  common  law  conveyance,  such  as  feoffinent, 
fine,  or  recovery,  a  greater  estate  than  the  law  entitled 
them  to  make,  were,  at  common  law,  forfeitures  to  the 
person  in  immediate  remainder  or  reversion  (A).  As  if 
tenant  for  his  own  life  aliened  by  feoffinent  for  the  life  of 
another,  or  in  tail  or  in  fee ; — these  being  estates  which 
either  must  or  may  last  longer  than  his  own,  the  creating 
them  was  not  only  beyond  his  power,  and  inconsistent  with 
the  nature  of  his  interest,  but  was  also  a  forfeiture  of  his 
own  particular  estate,  to  him  in  remainder  or  reversion, 
who  was  entitled  to  enter  immediately  (/).  For  which  the 
reason  seems  to  be,  that  the  tenant,  by  thus  taking  upon 
himself  to  assert  a  more  extensive  right  than  he  derived 
from  the  lord  of  the  fee,  violated  the  feudal  compact 
(which  bound  him  to  fideUty),  and  consequently  no  longer 


(j)  As  to  thU  exception,  see  9 
Geo.  4|  c.  86. 

(j)  The  BritUh  Muteum  is  also 
exempted,  by  5  Geo.  4,  c.  39,  from 
the  operation  of  9  Geo.  2,  c.  36. 

(k)  Co.  Litt.  261 ;  vide  sup.  pp. 
822, 830.  According  to  Blackstone, 
(yoL  il  p.  274,)  ''  the  forfeiture  ac 
"  crues  when  «the  alienations  are 
"  greater  than  the  law  entitles  them 
"  to  make,  and  ^vt9t  the  retnahder 
**  or  revertioH,"  which  is  also  the 
expression  of  Lord  Coke.  (Co.  Litt. 


251  a.)  But  where  the  reversion  or 
remainder  is  in  the  crown,  it  is  not 
divested,  and  yet  a  forfeiture  equally 
accrued.  (Co.  Litt  251  b.)  So  the 
levying  of  a  fine  in  fee,  by  the  par- 
ticular tenant,  of  a  thing  lying  in 
grant,  used  to  work  a  forfeiture ;  and 
yet  it  did  not  divest  the  remainder 
or  reversion;  ibid.  And  see  Podger's 
case,  9  Rep.  106  b. 

(0  Blackstone  (vol  ii.  p.  274) 
cites  Litt.  s.  415. 
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deserved  to  retain  its  benefit  {m).  He  had  therefore  hj  his 
own  act  determined,  and  put  an  entire  end  to,  his  own  on- 
ginal  interest ;  and,  on  such  determination,  the  next  taJcer 
was  entitled  to  enter  regularly,  as  in  his  remainder  or  rever- 
sion (n).  The  same  law  which  is  thus  laid  down  with  regard 
to  tenants  for  life,  held  also  with  lespect  to  lessees  and 
other  tenants  of  mere  chattel  interests;  but  if  tenant  in 
tail  aliened  in  fee,  this  was  no  immediate  forfeiture  to 
the  remainder-man,  but  a  mere  discontinuance^  as  it  was 
called  (o),  of  the  estate-tail,  which  the  issue  might  after- 
wards avoid  bj  one  of  the  class  of  actions  called  real;  or, 
after  the  abolition  of  real  actions,  simply  by  entry  (p): 
[for  he  in  remainder  or  reversion  hath  only  a  very  remote 
and  barely  possible  interest  therein,  until  the  issue  in  tail 
is  extinct.]  This  kind  of  forfeiture,  viz.  by  alienation 
contrary  to  law,  differed  materially,  it  is  to  be  observed, 
from  forfeiture  by  breach  of  condition  in  deed,  to  which 
we  had  occasion  to  refer  in  a  former  chapter  (y) ;  for  in 
that  case  the  reversioner  is  in  as  of  his  former  seisin ;  and 
consequentiy  not  only  the  estate  of  the  tenant  himself,  but 
all  interests  derived  out  of  it  (even  though  derived  before 
the  forfeiture)  are  defeated  (r) :  but  in  case  of  such  for- 
feitures by  particular  tenants,  all  legal  estates  by  them 
before  created,  (as  if  tenant  for  twenty  years  granted  a 
lease  for  fifteen,)  and  all  charges  by  them  lawftdly  made 

(m)  Vide  sup.  pp.  181,   304 ;   et  (p)  A  tU$eonHnuane9  formerly  took 

Gilb.  Ten.  88,  39,  where,  after  ob-  away  the  right  of  entry,  and  put  the 

serving  that  if  the  vassal  renounced  issue,  and  those  in  reversion  and  re- 

the  feud  this  was  always  a  cause  of  mainder,  to  the  necessity  of  bringing 

forfeiture  by  the  old  feudal  law,  the  a  real  action.  (Litt  ss.  695,696,697 ; 

learned  author  proceeds  to  remark.  Doe  v.  Finch,  1  Nev.&  M.  130.)  But 

that  **  if  the  tenant  for  life  makes  now,  by  the  89th  sect,  of  the  3  &  4 

'*  a  feofiment,  or  levies  a  fine,  it  is  Will  4,  c.  27,  (abolishing  most  of 

"palpably  contrary  to  his  oath  of  the  real  actions,)  it  is  enacted  that 

fidelity  to  the    reversioner,  and  no  discontinuance  shall  take  away 

therefore  that  is  a  plain  renuncia-  any  right  of  entry. 

<'  tion  of  the  feud."  \q)  Vide  sup.  p.  307. 

(n)  See  Bl.  Com.  vol.  il  p.  274.  (r)  Gilb.  Ten.  200 ;   Dy.  844  a ; 

(o)  Co.  Litt.  328  a ;  2  Inst.  835  ;  4  Rep.  24  a ;  Co.  Litt.  234  a ;  1  Rol 

Co.  Litt.  by  Butler,  333  a,  n.(l).  Ah.  474. 


If 
If 
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on  the  land,  were  good  and  available  in  law.  The  whole 
Bubject,  however,  of  forfeiture  hj  alienation  has  now  los|i 
much  of  its  former  importance,  in  consequence  of  chapges 
in  the  state  of  the  law  relative  to  the  chief  conveyances 
by  which  this  doctrine  of  the  common  law  was  brought 
into  operation ;  viz.  the  abolition  of  fines  and  recoveries 
by  3  &  4  Will.  IV.  c.  74,  and  the  provision  of  8  &  9  Vict, 
c.  106,  s.  4,  formerly  noticed,  "  that  a  feoffinent  made  after 
1st  of  October,  1845^,  shall  not  have  any  tortious  ope- 
ration («)." 


3.  Analogous  [both  in  its  nature  and  its  consequences, 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  disclaimer :  as  where  a  tenant,  who  holds  of  any 
lord,  neglects  to  render  him  the  due  services,  and,  upon  an 
action  brought  to  recover  them,  disclaims  to  hpld  of  his 
lord.  Which  disclaimer  of  tenure,  in  any  court  of  record, 
is  a  forfeiture  of  the  lands  to  the  lprd(<),  upop  reasons 
most  apparently  feudal.  And  so  likewise,  if,  in  any  court 
of  record,  the  particular  tenant  does  any  act  which  amounts 
to  a  virtual  disclaimer,] — as  if,  being  tenant  for  life,  he 
claims  a  fee(u), — such  behaviour  amounts  to  a  forfeiture 
of  his  particular  estate. 

And  in  reference,  as  it  would  seem,  to  the  general  prin- 
ciple on  which  both  this  head  of  forfeiture  and  the  last  are 
founded,  (viz.  the  obligation  of  fealty  due  fix)m  the  tenant 
to  the  reversioner,)  it  has  been  held  that  where  a  tenant 
for  term  of  years  deserted  the  premises,  and  afterwards 
delivered  up  the  possession  of  them,  with  the  lease,  to  a 
third  party,  who  claimed  by  title  paramoimt  to  the  land- 
lord, with  intent  to  assist  that  party  in  setting  up  the 
adverse  title;  the  termor  forfeited,  under  those  circum- 
stances, his  own  estate  for  years  (or). 

(«)  Vide  lup.  p.  822.  (x)  Doe  d,  EUerbrook  «.  Flynn,  4 

(0  Finch,  270,  271.  Tyrw.  619.    See  Doe  d.  OraveB  v. 

(»)  Co.  Litt  251  b.  Wells,  10  Ad.  &  EL  427. 


(    471     ) 


CHAPTER  XV. 

OF  TITLE  BY  ALIENATION  IN  GENERAL. 


The  most  usual  title  to  real  estates  is  that  of  alienation  or 
conveyance  (a) :  [under  which  may  be  comprised  any  me- 
thod wherein  estates  are  voluntarily  resigned  by  one  man^ 
and  accepted  by  another ;  whether  that  be  effected  by  sale, 
gifi^  marriage  settlement,  devise,  or  other  transmission  of 
property  by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation  is  not  of 
equal  antiquity  in  the  law  of  England,  with  that  of  taking 
them  by  descent.  For  we  may  remember  that,  by  the 
feudal  law,  a  pure  and  genuine  feud  could  not  be  transferred 
from  one  feudatory  to  another,  without  the  consent  of  the 
lord(&) :  lest  thereby  a  feeble  or  suspicious  tenant  might 
have  been  substituted  and  imposed  upon  him  to  perform 
the  feudal  services,  instead  of  one  on  whose  abilities  and 
fidelity  he  could  depend.]  And  as  the  feudatory  [could 
not  aliene  it  in  his  lifetime,  so  neither  could  he  by  will 
defeat  the  succession,  by  devising  his  feud  to  another 
family ;  nor  even  alter  the  course  of  it,  by  imposing  parti- 
cular limitations,  or  prescribing  an  unusual  path  of  descent. 
Nor  could  he  aliene  the  estate,  even  with  the  consent  of 
the  lord,  unless  he  had  also  obtained  the  consent  of  his 
own  next  apparent  or  presumptive  heir(c).  And  therefore 
it  was  usual  in  very  antient  feoffinents,  to  express  that  the 

(a)  Ab  to  title  by  alienation,  lee  {h)  Vide  rap.  p.  183. 

Ca  Litt.  118  b;  and  for  the  early  (c)  Co.  Litt.  94}  Wright,  Ten. 

state  of  the  law  as  to  the  power  of  169. 
alienation,  Wild'a  caae,  6  Rep.  17. 
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[alienation  was  made  by  consent  of  the  heirs  of  the  feoffor: 
or  sometimes  for  the  heir  apparent  himself  to  join  with  the 
feoffor  in  the  grant  (cf).  And,  on  the  other  hand,  as  the 
feudal  obhgation  was  looked  upon  to  be  reciprocal,  the 
lord  could  not  aliene  or  transfer  his  seigniory  without  the 
consent  of  his  vassal:  for  it  was  esteemed  unreasonable  to 
subject  a  feudatoiy  to  a  new  superior,  with  whom  he  might 
have  a  deadly  enmity,  without  his  own  approbation ;  or 
even  to  transfer  his  fealty,  without  his  being  thoroughly 
apprised  of  it,  that  he  might  know  with  certainty  to  whom 
his  renders  and  services  were  due ;  and  be  able  to  distinguish 
a  lawful  distress  for  rent,  from  a  hostile  seizing  of  his  cattle 
by  the  lord  of  a  neighbouring  clan(«).  This  consent  of 
the  vassal  was  expressed  by  what  was  called  attorning  (/), 
or  professing  to  become  the  tenant  of  the  new  lord  {g) ; 
which  doctrine  of  attornment  was  afterwards  extended  to 
all  lessees  for  life  or  years,]  between  whom  and  the  lessor 
there  still  exists  (as  we  have  seen)  the  feudal  relation  of 
lord  and  tenant  (A).     [For  if  one  bought  an  estate  with 


{d)  Madox,  Formul.  Angl.  Nos. 
816,  319,  427. 

(«)  Gilb.  Ten.  83. 

(/)  The  same  doctrine  and  the 
lame  denomination  prevailed  in  Bre- 
tagne — "  potiestionei  in  Jurisdictum' 
alibut  non  aliter  apprehendi  posse, 
quam  per  attoumances  et  avirances,  ut 
loqui  Molent;  cum  vasallus,  ejurato 
prioris  domini  obsequio  etfide,  novo  se 
Sacramento,  novo  item  domino  acqui" 
renti  obstringebat ;  idquejussu  aueto^ 
rw.'*^D*Argentre,  Antiq.  Consuet. 
Brit,  apud  Dufresne,  i.  819,  820. 

ig)  As  to  attornment,  see  Co. 
Litt  309  a — 325  a ;  Harris  o.  Booker, 
4  Bing.  99 ;  Birch  v.  Wright,  1  T. 
R.  378  i  Doe  v.  Boulter,  6  Ad.  & 
EI.  675 ;  and  the  learned  note  to 
Brown  v.  Storey,  1  Man.  &  6.  128. 

(A)  Vide  sup.  pp.  262, 302.  It  is 
to  be  observed,  however,  that  the 


attornment  of  the  particular  tenant 
was  as  necessary  upon  the  grant  of 
a  remainder,  as  a  repersion ;  and  yet 
there  is  no  feudal  tenure  between 
the  particular  tenant  and  the  re- 
mainder-man. The  reasons  assigned 
for  this  are,  Ist,  that  the  remainder- 
man came  in  by  the  feudal  feoffment, 
and  therefore  the  remainder  would 
not  pass  without  the  utmost  noto- 
riety; and  this  was  by  attornment 
coram  paribus,  to  which  such  noto- 
riety was  attributed,  that  the  feudal 
feoffment  could  not  be  altered  with- 
out it;  2nd,  because  the  action  of 
waste,  and  the  right  of  forfeiture 
of  tenant  for  life,  accrued  to  him  in 
remainder ;  and  therefore,  the  tenant 
for  life  being  to  some  purposes  at- 
tendant on  the  remainder-man,  it 
was  fit  that  he  should  attorn  to  bis 
grant— Gilb.  Ten.  90,  91. 
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[any  lease  for  life  or  years  standing  out  thereon^  and  the 
lessee  or  tenant  refiised  to  attorn  to  the  purchaser^  and  to 
become  his  tenant^  the  grant  or  contract  was  in  most  cases 
Yoid^  or  at  least  incomplete  (t) ;  which  was  also  an  addi- 
tional clog  upon  alienations. 

But  by  degrees  this  feudal  severity  is  worn  off;  and  ex- 
perience hath  shown  that  property  best  answers  the  pur- 
poses of  civil  life,  especially  in  commercial  countries,  when 
its  tranafer  and  circulation  are  totaUy  free  and  unrestrained. 
The  road  was  cleared,  in  the  first  place,  by  a  law  of  King 
Henry  the  first,  which  allowed  a  man  to  sell  and  dispose 
of  lands  which  he  himself  had  purchased ;  for  over  these* 
he  was  thought  to  have  a  more  extensive  power,  than  over 
what  had  been  transmitted  to  him  in  a  course  of  descent 
firom  his  ancestors  (k) ;  a  doctrine  which  is  countenanced 
by  the  feudal  constitutions  themselves  (/) :  but  he  was  not 
allowed  to  sell  the  whole  of  his  own  acquirements,  so  as 
totally  to  disinherit  his  children,  any  more  than  he  was  at 
liberty  to  aliene  his  paternal  estate  \m).  Afterwards  a  man 
seems  to  have  been  at  liberty  to  part  with  all  his  own 
acquisitions,  if  he  had  previously  purchased  to  him  and  his 
(utHgns  by  name ;  but  if  his  assigns  were  not  specified  in 
the  purchase  deed,  he  was  not  empowered  to  aliene  (n) ; 
and  also  he  might  part  with  one-fourth  of  the  inheritance 
of  his  ancestors,  without  the  consent  of  his  heir  (o).  By 
the  great  charter  of  Henry  the  third  (/>),]  no  alienation  was 
permitted  of  any  part  of  the  land,  [imless  sufficient  was 
left  to  answer  the  services  due  to  the  superior  lord;  which 
sufficiency  was  probably  interpreted  to  be  one-half  or 

(i)  Litt  (  £61.  ritf  tunc  quidem  hoc  ei  lie$i;  ted  nan 

{k)   "  Emptionet  vel  acquisitiones  totum  quettum,  quia  turn  potett  JUium 

tutu  det  eui  magit  veliL  Terram  autem  tuum  haredem  exharedare.*' — Glanv. 

quam  ei  partnttt  dederunt,  turn  miitai  L  7i  c.  1. 

extra  eognationem  main."— Wilkins,  (n)  Minr.  c.  1,  s.  3.     This  is  also 

Leg.  Anglo-Sax.  LL.  Hen.  1,  c.  70.  borrowed  from  the  feudal  law.  (Feud. 

(/)  Feud.  1.  2,  t.  39.  L  2,  t  48.) 

(m)  <*  Si  quethm  Umtum  habuerit  (o)  Mirr.  ibid, 

u,  qui  partem  terra  ttut  donare  volue-  (p)  ^  Hen.  S,  c.  32. 
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[moiefy  of  the  land  (q).  But  these  restrictions  were,  in 
general,  removed  by  the  statute  o£  Quia  emptores  (r) ; 
whereby  all  persons,  except  the  king's  tenants  in  capites 
were  left  at  liberty  to  aliene  all  or  any  part  of  their  lands  at 
ij).eir  own  discretion  (s) :]  subject  only  to  the  provision  that 
aU  oQSi yeyances  of  the  fee  should  be  to  hold  of  the  chief 
lord,  and  apt  of  the  grantor  (t),  [And  even  these  tenants 
in  capiie  wer^  \sf  the  statute  1  Edw.  III.  c.  12,  permitted 
to  aliene  on  payings  Sb.fine  to  the  king(^).  By  the  tem- 
porary statutes  7  Hen.  T<IL.  c  3,  and  3  Hen.  VIII.  d  4, 
all  persons  attending  the  king  m  his  wars  were  aUowed  to 
aliene  their  lands  without  licence,  and- were  relieved  from 
other  feudal  burdens.  And,  lastly,  these  very  fines  for 
alienations  were,  in  all  cases  of  freehold  tenure,  entirely 
abolished  by  the  statute  12  Car.  II.  c.  24.]  The  restraint 
of  deviHng  lands  by  will,  (except  in  some  cases  by  parti* 
cular  custom,)  after  being  partially  taken  off  by  the  statute 
of  wills,  32  Hen.  VIII.  c.  1,  was  at  length  totally  removed, 
on  the  abolition  of  military  tenures  by  the  statute  of  Charles 
just  mentioned.  [The  doctrine  of  attornments  continued 
later  than  any  of  the  rest,  and  became  extremely  trouble- 
some, though  many  methods  were  invented  to  evade 
them  (tf ) ;  till  at  last  they  were  by  statute  4  &  5  Anne,  c 
16,  made  no  longer  necessary  to  complete  the  grant  or 
conveyance;  nor  shall,  by  statute  11  Geo.  II.  c  19,  the 
attornment  of  any  tenant  affect  the  possession  of  any  lands ; 
unless  made  with  consent  of  the  landlord ;  or  to  a  mort- 
gagee aftier  the  mortgage  is  forfeited;  or  by  direction  of  a 
court  of  justice.] 

The  result  of  these  several  relaxations  has  at  length  been 
the  complete  disengagement  of  the  realty  from  all  the  feudal 


(q)  Dalrymple  of  Feuds,  95;  2  <<  Statute  of  Wills/'  (of  which  here* 

B1.  Com.  p.  161.  after,)  "in  all  cases  in  which  they 

(r)  18  Edw.  1,  c.  1.  '*  applied,  made  attcHiiments  unne* 

(t)  Vide  sup.  p.  204.  "cessary." — Coleridge's  Blackstone, 

(/)  2  Inst.  67.  irol.  ii.  p.  290,  n.  (3). 
(«)  '*  The  Statute  of  Uses  and  the 
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• 

restraints  on  alienation; — so  that  it  jnaj  be  laid  down  as 
a  general  maxim^  subject  to  very  few  exceptions,  that  all 
estates  in  land  are  now  freely  transferable,  unless  granted 
under  express  stipulation  to  the  contrary.  And  even  such 
stipulations  are  in  some  instances  inefficacious  to  the  end 
designed.  Thus  if  there  be  a  conveyance  in  fee  simple, 
with  condition  prohibiting  the  grantee  and  his  heirs,  or  the 
grantee  himself,  from  all  alienation,  the  condition  is  merely 
void  (:r) :  and  a  similar  proviso  annexed  to  an  estate  tail, 
will  not  prevent  the  tenant  from  making  a  valid  convey* 
ance  in  fee  simple,  in  such  method  as  the  law  has  prescribed 
for  that  purpose  (y).  Estotes  at  will,  or  at  sufferance, 
however,  are,  for  reasons  obviously  resulting  from  their 
nature  and  constitution,  not  assignable.  And  besides 
these,  there  were,  at  the  common  law,  some  other  interests 
which,  generally  speaking,  were  incapable  of  transfer.  For 
a  man  who  had  been  ousted  of  the  possession  of  his  land 
by  the  wrongfrd  act  of  a  stranger,  so  as  to  retain  a  right 
of  0ntry  only,  could  not  in  general  convey  that  right  to 
another,  [lest  pretended  titles  might  be  granted  to  great 
jnen,  whereby  justice  might  be  trodden  down  and  the  weak 
oppressed  (2;).]     And  the  same  law  was  established  with 

(«)  Co.  Liu.  223  b,  229  a.  which  we  shall  have  ooeasion  to  say 

(y)  Ibid.  223  b ;  Mary  PortiDg-  more  hereafter.    It  ia  to  conditiona 

ton's  case,  10  Rep.  85.    Such  a  con-  reatraining  tenanta  in  tail  from  alien- 

dition,  howerer,  if  annexed  to  a  ation,  that  the  term  "  perpetuity " 

lease  foryeara,  is  binding.  (CaLitt.  seems  to  have  been  first  applied. — 

323  b ;  Roe  v.  Galliers,  2  T.  R.  188.)  (See  Third  Real  Property  Report, 

The  reason  assigned  in  Co.  Litt  for  p.  80.)    As  to  the  validity  or  inva- 

the  invalidity  of  a  condition  restrain-  lidity  of  provisions   restrictive  of 

ing  a  tenant  in  fee  aimple  or  fee  tail  alienation  in  other  cases, — a  subject 

from  any  alienation  whatever,  ia  the  which  would  lead  to  too  lengthy  a 

repugnancy  of  such  a  restriction  to  discussion  for  this  place*— see  Roe 

the  nature  of  the  gift.    A  condition,  a.  Galliers,  uhi  sup.  1  Ware  a.  Cann, 

however,  reatraining  him  and  hia  10  Bam.  ft  Cress.  483 ;  Brandon  «. 

Mn  from  alienation,  ia  also  opposed  Robinson,  18  Ves.  433  1  Jaekaon  v. 

to  that  policy  of  the  law  which  will  Hobhouae,  2  Mer.  483;  Scarborough 

not  auffer  any  attempt  to  create  a  a.  Borman,  1  Beay.  84 ;    see  alao 

ptrpettdip,  that  ia,  to  confine  pro.  19  &  20  Vict.  c.  120,  s.  37 

perty  in  a  given  course  of  devolu-  («)  2  BL  Com.  290* 
tion  in  perpehmm; — a   subject  on 
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respect  to  a  contingent  interest  (&) ;  as  to  which,  however, 
this  further  doctrine  obtamed,  that  though  not  generally 
transferable  at  law,  yet  the  assignment  of  it  for  a  yaluable 
consideration  was  considered  as  effectual  in  a  court  of 
equity  (c).  But  by  7  Will.  IV.  &  1  Vict  c.  26,  s.  3, 
both  a  right  of  entry  and  a  contingent  interest  were  made 
capable  of  passing  by  devise.  And  now  by  8  &  9  Vict, 
c.  106,  s.  6,  these  interests  may  also  pass  by  deed;— it 
being  provided,  that  after  the  1st  October,  1845,  a  con- 
tingent, an  executory,  and  a  fixture  interest,  and  a  possi- 
bility coupled  with  an  interest,  in  any  tenements  or  here- 
ditaments of  any  tenure,  whether  the  object  of  the  gift  or 
limitation  of  such  interest  or  possibility  be  or  be  not  as- 
certained ;  and  also  a  right  of  entry,  whether  immediate  or 
future,  and  whether  vested  or  contingent,  in  or  upon  any 
tenements  or  hereditaments  in  England,  of  any  tenure  (cf), 
may  be  disposed  of  by  deed;  with  a  saving,  however, 
as  to  the  regular  modes  of  alienation  of  the  interests  of 
tenants  in  tail  and  married  women, — ^which  are  still  to  be 
observed. 

Having  made  these  remarks  on  the  subject  of  alienation 
in  general,  we  shall  now  proceed  to  inquire,  first,  [who  may 
aliene,  and  to  whom  ;  and  then,  more  largely,  how  a  man 
may  aliene,  or  the  several  modes  of  conveyance.] 

1.  [Who  may  aliene,  and  to  whom :  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchasing,]  the 
latter  term  being  of  course  here  used,  not  in  its  popular  but 
in  its  technical  sense  («).  [And  herein  we  must  consider 
rather  the  incapacity  than  capacity  of  the  several  parties ; 

(6)  See  Forrester  «,  Goodright,  8  Barn.  &  Adol.  278 ;  and  the  autho- 

East,  562 ;  Doe  v.  Tomkinson,  2  M.  rities  mentioned,  post,  488»  n.  (J). 
&  Sel.  170.    As  to  the  binding  of  a  (c)  1  Prest  Est.  89 ;  1  Fonb.  Tr. 

contingent  interest  by  ettoppel,  see  £q.  218,  214. 
Goodtitle  v.  Morse,  3  T.  R.  871 ;  (d)  As  to  assigning  a  "  right  of 

Doe  V.  Martin,  5  Bam.  &  Cress.  527 ;  entry  *'  under  this  section,  see  Hunt, 

Christmas   v.  Oliyer,   10  Bam.  &  v.  Remnant,  9  Exch.  685. 
Cress.  181;  Right  v.  Bucknell,  2  (e)  Vide  sup.  p.  889. 
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[for  all  persons  are  prima  facie  capable  both  of  conveTUig 
and  purchasing,  unless  the  law  has  laid  them  under  any 
particular  disabilities.] 

Until  the  late  mitigation  of  the  law  of  attainder,  all 
persons  attainted  of  treason  or  felony,  though  capable  of 
purchase,  were  disabled  to  hold^  as  against  the  crown  and 
the  lord  {f) ;  [the  lands  so  purchased,  if  after  the  attainder, 
being  subject  to  immediate  forfeiture ;  if  before,  to  escheat 
as  well  as  forfeiture,  according  to  the  nature  of  the 
crime  (^).]  They  were  also  incapable  of  conveying ,  as 
against  the  crown  and  the  lord :  and  that  from  the  time  of 
the  offence  committed,  provided  that  attainder  followed; 
for  such  conveyance  by  them  might  tend  to  defeat  the 
king  of  his  forfeiture,  or  the  lord  of  his  escheat  (A).  But 
as  regards  the  present  state  of  the  law,  these  positions  will 
now  require  qualification,  being  materially  affected  by  the 
recent  statutes,  to  which  we  had  occasion  to  refer  in  our 
chapter  on  Title  by  Escheat  (i). 

In  like  manner  [^corporations  {k),  religious  or  others, 
may  purchase  lands;  yet  unless  they  have  a  licence  to 
hold  I  mortmain.  tf.ey  camaot  «tain 'auch  purchase,  but 
it  shall  be  forfeited  to  the  lord  of  the  fee  (Z).]  As  to  their 
power  of  alienation,  it  was  formerly  more  extensive  than 
at  present.  For,  at  the  common  law,  corporations  in 
general  might  make  estates  at  their  pleasure,  of  any  lands 
and  tenements  that  they  held  in  their  corporate  right  (m) ; 
and  though,  as  to  ecclesiastical  corporations  sole,  this 
power  was  somewhat  restrained  by  the  necessity  of  obtain- 
ing  the  confirmation  of  certain  other  parties  to  make  the 
alienation  binding  on  their  successors  (as,  for  example,  in 
the  case  of  a  bishop,  the  confirmation  of  the  dean  and 

(/)  Bullock  V.  Dodds,  2  B.  &  Aid.  lord.  (Doe  v.Pritchard»  5  B.  &  Add. 

276.  782.) 

(g)  Co.  Litt.  2  b.  (•)  Vide  lup.  p.  446. 

(A)  Co.  LitL  42  b.     But  it  Mems  {k)  Vide  sup.  p.  862. 

that  such  coDTeyances  would  bind  (1)  See  however  the  exceptions 

all  persons  except  the  king  and  the  noticed  sup.  pp.  464—467. 

(m)  2  BL  Com.  318. 
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chapter) ;  jet  hy  the  statute  of  32  Hen.  YIII.  c.  28, 
which  18  still  in  force  as  &r  as  this  point  is  concerned  (o% 
even  this  restraint  was  removed  as  regards  leases  for  not 
more  than  twentj-one  years  or  three  livesj  granted  hy  cor- 
porations sole  who  are  seised  in  fee  in  right  of  their 
churches  (among  whom  howerer  parsons  and  Ticars  afe 
not  included) ;  for  it  is  provided^  that  such  leases,  though 
made  without  such  concturence  as  above  mentioned,  shall 
be  binding  on  successors,  if  made  in  other  respects  in  such 
form  and  under  such  conditions  as  the  statute  requires. 
But  it  was  afterwards  thought  right,  with  a  view  to  the 
protection  of  successors,  to  introduce  enactments  restric- 
tive of  ecclesiastical  and  some  other  alienationB;  and 
therefore  by  1  Eliz.  c.  19,  those  made  by  archbishops  or 
bishops,  and  by  13  Eliz.  c.  10 — explained  and  enforced  by 
14  Eliz.  c.  11,  s.  14,  18  Eliz.  c.  11,  and  43  Elii.  c.  29(p)— 
those  made  by  colleges,  cathedrals,  hospitals,  parsons  or 
vicars,  or  other  holders  of  spiritual  livings,  are  void  if 
they  exceed  the  term  of  twenty-one  years  or  three  lives 
from  the  making,  or  are  not  in  such  form  and  under  such 
conditions  as  in  those  cases  respectively  required  (q).  On 
the  other  hand,  however,  there  are  particular  objects,  in 
&vour  of  which  these  restrictions  have  been  to  a  great  ex- 
tent relaxed ;  and  of  the  statutes  passed  with  this  view,- 
an  account  will  be  found  in  a  subsequent  chapter  of  this 
work(r).  The  powers  of  alienation  belonging  at  com- 
mon law  to  corporations,  have  also  been  restrained  m 
the  case  of  such  lay  corporations  as  are  called  municipal 
(viz.  incorporated  towns), — ^which  are  disabled  by  5  &  6 
Will.  IV.  c.  76,  s.  94,  from  selling  or  mortgaging  any 

(o)  This  statute,  which  applied  Eliz.  c.  6;  89  Eliz.  c.  5;  1  Jic  1, 

to  other  cases  also,  has  been  repealed  c.  8 ;  21  /ac.  1,  c.  1. 

generally  by  19  8e  20  Vict.  c.  120,  (q)  As  to  the  form  and  conditions 

B.  85.    But  the  repeal  is  subject  to  required,  vide  post,  bk.  iv.  pt  ii.  c. 

exception  so  far  as  relates  to  leases  in.,  where  the  law  as  to  ecclesiasd- 

by  persons  having  estates  in  right  of  cal  alienations  is  more  fiiUy  stated, 

their  churches.  {t)  Vide  post,  ubi  sup. 

(p)  See  also  18  Elis.  c.  20 ;   18 
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lands,  tenements,  or  hereditaments  (5),  (and  in  general  also 
from  demising  them  for  any  term  exceeding  thirty-one 
years,)  except  in  pursuance  of  some  agreement  entered 
into  by  the  body  corporate  before  5th  June,  1835.  But 
by  the  same  Act,  and  by  6  &  7  Will.  IV.  c.  104,  s.  2,  it 
is  provided,  that  any  disposition  of  such  lands,  tenements, 
or  hereditaments  may  nevertheless  be  made  by  the  appro- 
bation of  the  lords  of  the  treasury,  or  any  three  of  them ; 
and  on  such  terms  as  they  may  think  fit  to  approve  (/). 
And  as  to  lay  corporations  aggregate,  when  not  colleges 
or  hospitals — for  when  they  are^  they  fall  within  the  restric- 
tions of  the  statutes  of  Elizabeth  just  mentioned  (21) — they 


(«)  By  2  &  3  Will.  4,  c.  69,  s.  8, 
also,  municipal  corporations  were 
restrained  from  selling  lands,  &c.  to 
defray  the  expenses  of  parliamentary 
elections. 

(/)  See  also  4  &  6  Vict.  c.  88, 
8.  6 ;  5  &  6  Vict  c.  98  ;  8  &  9  Vict, 
c.  56 ;  12  &  13  Vict.  c.  49  ;  14  &  15 
Vict  c.  24;  15  &  16  Vict.  c.  49; 
23  Vict.  c.  16,  enabling  municipal 
corporations  to  mortgage  their  lands ; 
and  all  corporations  and  persons 
under  disability,  to  sell  and  convey 
land  to  be  used  for  borough  prisons 
or  court  houses,  or  for  sites  of  schools 
for  the  poor,  &c.,  or  to  charge  lands 
with  the  expenses  of  improvements 
by  way  of  drainage.  And  as  to  the 
sale,  by  municipal  corporations,  of 
their  church  patronage,  see  5  &  6 
Will.  4,  c.  76,  8.  139 ;  6  &  7  Will.  4, 
c.  77,  B.  26  ;  c.  104,  s.  3  ;  1  &  2  Vict, 
c.  31.  As  to  grants  by  them  (if  sea- 
ports) of  sites  for  Sailors'  Homes, 
17  &  18  Vict  c.  104,  8.  346;  and 
by  any  municipal  corporation,  for 
public  recreation  or  play-grounds, 
22  Vict.  c.  27,  8.  3. 

(«)  That  is,  subject  to  the  relaxa- 
tions  above  mentioned -~  as  to  which 
It  will  be  convenient  to  refer,  here,  to 
the  particular  case  of  the  Universities 


of  Oxford  and  Cambridge  and  their 
colleges,  and  the  colleges  of  Win- 
Chester  and  Eton.   These  have  been 
recently  placed  under  additional  re- 
gulations which  much  relax  and  alter 
their  position  with  regard  to   the 
power  of  alienation  by  lease  or  other- 
wise.    (See  19  &  20  Vict  c.  88; 
21  &  22  Vict  c.  44 ;  22  &  23  Vict 
c.  19,  c.  34 ;  23  &  24  Vict  c.  59.) 
And  it  deserves  remark,  that,  though 
one  of  the  statutes  of  Elizabeth,  (18 
Eliz.  c.  6,)  contains  another  restric- 
tion with  respect  to  the  colleges  in 
these  universities,  besides  what  is 
common  to  all  colleges  and  hospitals, 
and  one  much  eulogised  by  Black- 
stone  for  its  foresight  and  penetra- 
tion, as  having  prevented  the  loss 
which  would  otherwise  have  arisen 
from  the  deterioration  in  the  value 
of  coin,— viz.,  that  one- third  of  the 
old  rent  should  for  the  future   be 
always  reserved  in  wheat  or  malt,—* 
this    method   seems    likely    to    be 
henceforward  discontinued ;    as    in 
the  leases  which  these  colleges  may 
now  grant,   under  the   powers  re- 
cently bestowed  on  them  by  21  &  22 
Vict.  c.  44,  this  provision  of  18  Eliz. 
c.  6,  has  been  dispensed  with.  (See 
21  &  22  Vict  c.  44,  s.  30.) 

II  II  8 
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have  a  rights  as  they  had  at  common  law^  to  aliene  freelj 
their  lands  of  inheritance  (tr). 

The  conveyances  of  idiots  and  insane  persons  (except 
during  a  lucid  interval)  are  also,  generally  spesMng, 
void  (x).  The  feoffments  however  of  insane  persons  are 
said  not  to  be  absolutely  void  but  voidable  only  (y),  owing 
to  the  solemnity  of  livery  with  which  they  are  accompa- 
nied ; — the  practical  difference  between  a  void  and  a  void- 
able transaction  being  chiefly  this,  that  the  former  is  a 
mere  nullity,  and  therefore  incapable  of  confirmation,  but 
the  latter  may  be  either  avoided  or  confirmed  ex  post 
facto  {z).  And  it  is  also  held,  that,  though  the  feoffinent  of 
a  non  compos  may  during  his  life  be  avoided  by  the  party 
legally  authorized  to  act  for  him ;  or,  after  his  death,  by 
his  heir,  or  any  other  person  interested  (a) ;  yet  it  cannot 
be  avoided  by  the  non  compos  himself,  on  the  ground  of 
his  own  past  insanity;  there  being  a  maxim  in  the  law,  in 
regard  to  transactions  merely  voidable,  that  no  man  shall 
be  allowed  to  stultify  himself  (6),  that  is,  to  plead  his  own 
unsoundness  of  mind  in  a  court  of  justice.  But  this  is  a 
maxim  which  has  no  appUcation  where  the  transaction  (as 
is  generally  the  case  with  the  conveyances  of  idiots  or 
lunatics),  is  absolutely  void  (c).     Such  being  the  state  of 


(w)  Colchester  v.  Lowten,  1  Ves. 
&  B.  226. 

(«)  Thompton  v.  Leach,  Comb. 
468.  As  to  idiots  and  insane  per- 
sons, vide  post,  bk.  II.  pt  ii.  c.  v. ; 
bk.  III.  c  II.;  bk.  iv.  pt.  I.  c.  vi.; 
bk.  IV.  pt  III. ;  bk.  VI.  c.  II.  c.  xxv. 

(jf)  Thompson  v.  Leach,  ubi  sup. 

(«)  2  Bl.  Com.  298.  See  also 
Whelpdale's  case,  5  Rep.  119;  2 
Inst  483;  Moor.  43. 

(a)  2  Bl.  Com.  292. 

(b)  Ibid. ;  Beverley*s  case,  4  Rep. 
123  b ;  Stroud  v.  Marshall,  Cra  Eliz. 
898 ;  Sugd.  Pow.  395,  2nd  edit. 

(c)  2   Bl.  Com.   291  ;    Yates  v. 


Boen,  2  Stra.  1104;  Beverley's  case, 
ubi  sup. ;  Sugd.  ubi  sup. ;  F.  N.  B. 
202 ;  Litt  s.  405  ;  Jenk.  40 ;  3  Mod. 
310;  1  £q.  Ca.  Ab.  279.  The  reason 
of  the  distinction  seems  to  be,  that 
where  the  transaction  was  merely 
voidable,  as  in  the  case  of  a  feoff- 
ment,  the  party,  by  the  rules  of 
pleading,  could  only  have  avoided 
it,  by  alleging  tpeeialiy  his  own  in* 
capacity  at  the  time, — ^but  where  a 
deed  was  absolutely  void  (as  in  the 
case  of  insanity  it  generally  was), 
he  might  treat  it  as  a  nullity  by 
simply  saying  it  was  net  kit  deed. 
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the  law  with  respect  to  the  oonvejances  of  an  insane  per- 
son, it  is  laid  down,  on  the  other  hand,  that  he  is  compe- 
tent to  purchase,  and  also  to  retain  what  he  purchases  {d); 
but  he  cannot  be  compelled  to  retain  it, — ^the  transaction 
(if  found  to  be  disadvantageous  to  him)  being  liable  to 
subsequent  avoidance  on  the  ground  of  his  insanitj  (e). 

The  eonvejances  and  purchases  of  infants^  that  is, 
persons  under  twenty-one  (/)»  are  in  general  not  void,  but 
voidable  (^),  and  that  either  by  themselves  in  their  life- 
time, or  by  their  representatives  after  their  death ;  though 
their  disposition  by  will,  is  void  altogether  (A).  But  if  the 
transaction,  when  voidable  only,  has  been  confirmed  by 
the  in&nt  on  his  coming  of  age,  it  cannot  afterwards  be 
impeached  by  his  representative  (t).  The  case  is  similar 
with  respect  to  persons  who  purchase  or  convey  under 
duress  (A) ;  for  they  may  either  affirm  or  avoid  the  trans- 
action whenever  the  duress  has  ceased  (/)• 

[The  case  of  a  married  woman  (m)  is  somewhat  differ- 
ent. She  may  purchase  an  estate  without  the  consent  of 
her  husband;  and  the  conveyance  is  good  during  the 
coverture,  till  he  avoids  it  by  some  act  declaring  his  dis- 
sent (n).  And  though  he  does  nothing  to  avoid  it,  or  even 
if  he  actually  consents,  the  feme  covert  herself  may,  after 
the  death  of  her  husband,  waive  or  disagree  to  the  same ; 
nay,  even  her  heirs  may  waive  it  after  her,  if  she  dies 
before  her  husband,  or  if  in  her  widowhood  she  does 
nothing  to  express  her]  ratification  of  the  transaction  (o). 

(J)  Co.  Litt.  S  b.  8  Taunt  307. 

(«)  2  Bl.  Com.  292 ;  Sugd.  Purch.  W  7  Will.  4  &  1  Vict,  c  2^ 

▼ol.  ii.  p.  107, 0th  edit.   See  Beavan  (t)  2  Bl.  Com.  202  (  2  Inst.  483 ; 

«.  M<Donnell,9  Exch. 809;  10 Exch.  6  Rep.  119. 

184,  ai  to  penonal  contracts  with  (k)  As  to  duress,  vide  sup.  p.  144. 

lunatics,   supposed  to  be  sane  by  (/)  2  Inst.  488)  5  Rep.  119;  2 

those  who  deal  with  them.  Bl.  Com.  292, 

(/)  As  to  infants,  vide  post,  bk.  (n)    As  to  married  women,  vide 

III.  c.  IT.  {  bk.  VI.  G.  II.  post,  bk.  iii.  c.  ii. 

(g)  See  Zouch  o.  Parsons,  3  Burr.  (n)  Co.  Litt  8  a. 

1794  {  Moor,  48;  BaylU  v.  Dineley  (o)  Ibid. 
8  Mau.  8t  Sel.  477 ;  Oibbs  v.  Merrill, 

VOL.  I.  I  r 
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But  all  conveyances  of  her  estate  by  a  married  woman 
(except  as  fiir  as  regards  her  equitable  interest  in  land 
settled  to  her  separate  use)  are  absolutely  void  (p),  unless 
made  in  such  particular  method  as  the  law  has  specifically 
appointed  for  that  purpose.  And  this  was  formerly,  for 
the  most  part  (y),  by  fine  or  recovery ;  but  by  3  &  4  WilL 
IV.  c.  74,  it  is  provided  (r),  that  in  lieu  of  these  proceed- 
ings (which  the  Act  abolishes)  her  conveyance  shaU,  after 
31st  December,  1833,  be  by  deed  acknowledged  (upon 
being  first  examined  apart  from  her  husband)  in  such  form 
as  therein  directed,  and  executed  with  the  concurrence  of 
her  husband  (9).  And  in  this  method  she  may  now  in 
general  dispose  of  any  estate  which  she  either  alone,  or 
she  and  her  husband  in  her  right,  may  have  in  lands  of 
any  tenure  (^).  And  by  8  &  9  Vict.  c.  106,  s.  7,  it  is 
moreover  provided,  that  an  estate  or  interest  in  any  tene- 
ments or  hereditaments  in  England,  of  any  tenure,  may 
be  disclaimed  by  a  married  woman  by  deed;  and  every 
such  deed  shall  be  made  confi^rmably  to  the  provi^ons  of 
the  act  3  &  4  WilL  IV.  c.  74,  for  abolishing  fines  and 
recoveries. 

The  case  of  an  alien  bom  (u)  is  also  peculiar.  For 
though  he  might  always  purchase  any  thing,  yet  after 
purchase  he  could,  till  very  lately,  [hold  nothing  except 
a  lease  for  years  of  a  house]  for  his  habitation,  in  case  he 
were  an  alien  fiiend  and  merchant ;  [all  other  purchases. 


{p)  2  Bl.  Com.  293;  Perk.  1. 
154;  Gilb.  L.  £▼.  819;  1  Foab. 
£q.  103. 

(q)  In  concurrence  with  her  hus- 
band, however,  she  might  also  be  a 
party  to  leases  under  the  statute  32 
Hen.  8,  c.  28, — now  repealed  (except 
as  to  persons  having  estates  Jure 
tceletUt)  by  19  &  20  Vict.  c.  120,  s. 
88. 

(r)  3  &  4  Will.  4,  c  74,  s.  77. 

(«)  Sects.  77,  79,  91 ;  and  see  17 
&  18  Vict,  c  75.     As  to  this  ac- 


knowledgment, see  also  the  follow- 
ing cases: — Ex  parte  Ann  DufflU,  6 
M.  Sc  G.  378 ;  In  re  Maria  Pickers- 
gill,  6  M.  &  G.  250 ;  In  re  Way  and 
Campbell,  ibid.  1046 ;  In  re  Sarah 
Woodcock,  1  C.  B.  437  ;  Bancks  v. 
Ollerton,  10  Exch.  168. 

(0  Vide  post,  bk.  ii.  pt.  i.  c.  xix. 

(u)  See  the  definition  of  an  alien, 
sup.  p.  138;  and  as  to  aliens  and 
their  disabilities  generally,  post, 
bk.  IV.  pt.  I.  c.  II.  i  pt.  II.  c  It. 
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[when  found  by  an  inquest  of  office^  being  inunediately 
forfeited  to  the  king ;]  to  which,  however,  there  was  an 
exception  in  the  case  where  a  lease  of  a  dwelling-house  or 
shop  was  made  to  an  alien  artificer ;  for  this,  by  statute 
32  Hen.  VIII.  c.  16,  s.  13  (u),  was  altogether  void{w). 
The  state  of  the  law  however  is  now  modified ;  for  by  7  & 
8  Vict.  c.  66  (s.  3),  every  person  bom  out  of  her  majesty's 
dominions  of  a  mother  being  a  natural-bom  subject  (a?), 
shall  be  capable  of  taking  to  him,  his  heirs,  executors,  or 
administrators,  any  estate,  real  or  personal,  by  devise,  or 
purchase,  or  inheritance,  or  succession.  And  (by  sect.  5) 
every  alien  residing  in  any  part  of  the  united  kingdom, 
and  being  the  subject  of  a  friendly  state,  may  take  and  hold 
any  lands,  houses  or  other  tenements,  for  the  purpose  of 
residence  or  occupation  by  him  or  his  servants,  or  for  the 
purpose  of  any  business,  trade  or  manufecture,  for  a  term 
not  exceeding  twenty-one  years,  as  fully  as  if  he  were  a 
natural-bom  subject;  except  as  to  any  right  to  vote  in 
respect  thereof,  at  the  election  of  members  of  parliament. 

Having  now  considered  the  capacities  of  persons  as 
alienors  and  alienees  respectively,  we  may  take  occasion 
in  connection  with  the  first  branch  of  the  subject,  viz.,  the 
capacity  of  alienors^  to  advert  to  the  legislative  provisions 
which  have  been  made  at  various  times  to  prevent  the  incon- 
veniences apt  to  arise  from  the  disability  of  parties,  (through 
insanity,  infancy,  coverture,  or  otherwise,  as  above  ex- 
plained,) to  exercise  such  powers  of  alienation  as  would 
otherwise  be  incident  to  their  estates.  And  here  notice 
is,  in  the  first  place,  due  to  a  variety  of  statutes  which,  in 
respect  of  the  alienation  of  estates  generally  considered, 
have  empowered  the   Lord  Chancellor,   or  committees, 

(v)  As  to  this  statute,  see  Woot-  majesty's  dominions,  his  father,  or 

ton  o.  Steffenoni,  12  M.  &  W.  130.  granifather  by  the  father*  siide,  being 

(w)  Co.  Litt.  2  b ;  and  note  (7)  by  a  natural-born  subject,  is.  by  force  of 

Harff. ;  Jevens  v.  tlarridge,  1  Saund.  prior  statutes,  no  alien,  but  is  him* 

by  Wms.  6,  and  n.  (1);  Lapierre  v.  self   a    naturaI«born  subject;   vide 

M'Intosh,  1  Per.  &  Da  v.  629.  post,  bk,  iv.  pt.  i.  c.  ii. 

{x)  A  person  born  out   of  her 

I  1  2 
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guardians  and  others  acting  under  his  authority,  to  execute 
instruments  for  lunatics  or  infants,  where  loss  or  disadvan- 
tage would  be  sustained  by  their  incapacity  to  execute  for 
themselves  (y).  To  these,  however,  a  very  important  addi- 
tion has  been  recently  made  by  the  19  &  20  Vict.  c.  120, 
(amended  and  extended  by  21  &  22  Vict.  c.  77),  in  re- 
ference to  the  alienation  of  settled  estates  (z).  It  is  in  the 
case  o{ .these,  that  (owing  to  limitations  in  favour  of  parties 
yet  unborn,  or  the  infancy,  coverture,  &c.,  of  various  parties 
in  existence,)  the  inconveniences,  above  referred  to,  have 
been  chiefly  felt;  and  particularly  as  regards  the  impossi- 
bility,  imder  such  circumstances,  of  making  effectual  leases 
or  sales  as  the  interest  of  the  settled  property  at  large  has 
been  found  from  time  to  time  to  require.  In  order  there- 
fore to  "  facilitate  leases  and  sales  of  settled  estates,"  it  has 
been  now  provided  by  19  &  20  Vict.  c.  120,  that  the  Court 
of  Chancery  may,— upon  the  appUcation  of  any  person 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  such  estates,  for  a  term  of  years  determina- 
ble on  his  death,  or  for  an  estate  for  life,  or  for  any  greater 
estate  (a), — authorize  leases  to  be  made  of  them  upon  the 
several  terms  and  conditions  in  the  Act  set  forth  (6), — or 
authorize  a  sale  of  the  whole  or  any  parti  of  such  estates  (c). 
These  enactments,  however,  are  qualified  by  directing  that 
the  application  shall  be  made  only  by  consent  of  such 
parties  as  in  the  Act  specified  (rf) — including  the  trustees 
of  estates,  on  behalf  of  unborn  children,  and  the  guardians 
and  committees  of  infants  and  lunatics  (c)— or,  if  not  so 
made,  shall  not  take  effect  so  as  to  bind  such  parties  (y) ; 

(y)  See  43  Geo.  3,  c.  75 ;  69  Geo.  (t)  As  to  these,  vide  sup.  pp.  2J8 

3,  c.  80,  8.  2;  6  Geo.  4,  c.  74;  9 Geo.  263,  272.  285.     ' 

4,  c.  78  ;  11  Geo.  4  &  1  Will.  4,  c.  («)  19  &  20  Vict  c.  120,  b.  16. 
65  ;  8  &  4  Will.  4.  c.  74,  8S.  33,  91  ;  *  (b)  Sect  2. 

8  8c  9  Vict.  c.  97,  s.  3,  c.  118,  ss.  20,  (c)  Sect  11. 

137 ;  13  &  14  Vict  cc.  35,  60 ;  16  8:  (d)  Sect  17. 

17  Vict  c.  70;  18  &  19  Vict  cc.  13,  («?)  Sect  36. 

43  ;  20  &  21  Vict  c  13  ;  25  &  26  (/}  Sect  18.     By  this  section  it 

Vict  c.  86,  88.  12 — 1 7.  is  provided,  "  that  unless  there  shall 
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and  that  the  powers  conferred  on  the  court  shall  onlj  be 
exercised  in  cases  where  it  deems  such  a  course  **  proper 
<<  and  consistent  with  due  regard  to  the  interests  of  all 
**  parties  entitled  under  the  settlement"  (g) ;  and  shall  not 
"  be  exercised  in  any  case  where  an  express  declaration 
'*  or  manifest  intention  that  they  shall  not  be  exercised 
<<  is  contained  in  the  settlement,  or  may  reasonably  be 
'^  inferred  therefirom,  or  from  extrinsic  circumstances  or 
''evidence  **(&). 

In  connection  also  with  the  second  branch  of  the  sul>> 
jeet  that  has  been  under  discussion,  riz.  the  capacity  of 
alienees,  it  may  be  fit  to  remark,  that  no  person  can  be 
eompelled  to  take  an  estate  against  his  wilL  If  land, 
therefore,  be  conveyed  in  vwitum,  (as  not  unfrequently 
happens,  where  it  is  given  by  will,  upon  trust,  widiout 
having  obtained  the  consent  of  the  proposed  trustee  to  his 
nomination,)  the  effect  of  the  conveyance  may  always  be 
avoided,  by  the  execution  of  a  deed  of  disclaimer  on  the 
part  of  the  dissentient  alienee  (i). 


II.  [We  are  next,  but  principally,  to  inquire  how  a  man 
may  aUene  or  convey ;  which  will  lead  us  to  consider  the 
several  modes  of  conveyance. 

A  transdation  or  transfer  of  property  being  once  ad- 
mitted by  law,  it  became  necessary  that  this  transfer  should 
be  properly  evidenced :  in  order  to  prevent  disputes,  either 
about  the  fiict,  as  whether  there  was  any  transfer  at  all ;  or 


**  be  a  person  entitled  to  an  estate  of 
"  inheritance  whose  consent  or  con- 
"  currence  sbaU  have  been  refused 
"  or  cannot  be  obtained,  it  shall  be 
"  lawful  for  the  court,  if  it  shall  think 
'*  fit,  to  give  effect  to  any  petition  " 
(▼iz.  petition  to  exercise  the  powers 
conferred  by  the  Act),  "subject  to  and 
"  so  as  not  to  affect  the  rights,  estate 
**  or  interest  of  any  person  whose 
"  consent  or  concurrence  has  been 
**  refused  or  cannot  be  obtained  ;  or 


"  whose  rights,  estate  or  interest 
"  ought,  in  the  opinion  of  the  court, 
'*  to  be  excepted." 

(g)  19  Sl  20  Vict  c.  120,  ss.  2, 11. 

(A)  Sect.  26. 

(0  See  Townson9.TickeU,S  Bam. 
&  Aid.  31  ;  Nicholson  v.  Words- 
worth,  2  Swanst.  S65  ;  Begbie  «. 
Crook,  2  Bing.  N.  C.  70.  As  to  dis. 
claimer  by  a  mairied  woman,  vide 
sup.  p.  482. 
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[concerning  the  persons  by  whom  and  to  whom  it  was 
transferred ;  or  with  regard  to  the  subject  matter,  as  what 
the  thing  transferred  consisted  of;  or,  lastly,  with  relation 
to  the  mode  and  quality  of  the  transfer,  as  for  what  period 
of  time  (or,  in  other  words,  for  what  estate  and  interest) 
the  conveyance  was  made.  The  legal  evidences  of  this 
translation  of  property,  are  called  the  common  assurances  of 
the  kingdom ;  whereby  every  man's  estate  is  assured  to 
him,  and  all  controversies,  doubts,  and  difficulties  are 
either  prevented  or  removei] 

These  common  assurances  or  conveyances  (as  iheya« 
otherwise  termed)  will  be  exammed  in  their  order ;  but 
because  most  of  them  are  usually  transacted  by  the  means 
of  that  particular  kind  of  instrument  called  a  deed,  we  pur- 
pose to  consider  the  nature  of  deeds  separately,  and  in  the 
first  instance,  before  we  enter  upon  the  different  kinds  of 
conveyance. 


(    487    ) 


CHAPTER  XVI. 


OF  DEEDS. 


[In  treating  of  deeds  we  shall  consider^  first,  what  a 
deed  is ;  seeondlj,  its  requisites;  thirdly,  how  it  may  be 
avoided ;]  and  lastly,  the  general  rules  which  the  law  has 
laid  down  for  its  construction. 


L  [First,  then,  a  deed  is  a  writing  sealed  and  delivered 
by  the  parties  (a),]  and  used  in  a  great  variety  of  different 
transactions ;  among  which,  one  of  the  most  important  is 
the  alienation  of  real  estates.  Indeed,  by  8  &  9  Vict.  c.  106, 
s.  3,  it  is  expressly  provided,  that  certain  conveyances  in 
the  Act  specified,  made  afi^er  the  1st  October,  1845,  shall  be 
void  at  law,  unless  made  in  that  method  (6).  Such  writing 
under  seal  and  delivered  [is  sometimes  called  a  charter, 
oorto,  fix>m  its  materials  (c) ;  but  most  usually,  when 
applied  to  the  transactions  of  private  subjects,  it  is  called 
'*  a  deed,"  (in  Latin,  factum^  xor'  e{o;^iiy,)  because  it  is  the 
most  solenm  and  authentic  act  that  a  man  can  possibly 
perform,  with  relation  to  the  disposal  of  his  property;  and 
therefore  a  man  shall  always  be  estopped  by  his  own  deed,] 


(a)  Co.  Litt.  171  a.  A  contract 
by  writing,  tutt  sealed  and  deliyeredy 
11  called  a  simpU  or  parol  contract ; 
vide  post,  bk.  ii.  pt.  ii.  c.  ▼. 

(6)  The  conveyances  mentioned 
in  8  &  9  Vict.  c.  106,  are  a  *<  feoff- 
ment"  (other  than  a  feoffment  made 
under  custom  by  an  infant) ;  a  '*  par- 
tition "  or. an  "exchange  "  of  here- 
ditaments, not  being  copyhold;  a 
"lease,"  required  by  law  to  be  in 


writing,  of  any  hereditaments;  an 
"  assignment "  of  a  chattel  interest, 
not  being  copyhold,  in  any  here- 
ditaments; and  a  *' surrender"  in 
writing  of  an  interest  in  any  heredi- 
taments, not  being  a  copyhold  in- 
terest, and  not  being  an  interest 
which  might  by  law  have  been 
created  without  writing, 
(c)  Co.  Litt  by  Harg.  9  b,  n.(l.) 
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that  iSf  shaJl  not  be  [permitted  to  aver  or  prove  any  thing 
in  contradiction  to  what  he  has  once  so  solemnly  and 
deliberately  avowed  (d).]  And  for  the  same  reason^  when 
an  engagement  has  been  made  by  way  of  simple  contract 
(that  is^  without  deed),  and  afterwards  the  very  same 
engagement  is  made  between  the  same  parties  by  deed, 
the  first  contract  is  merged  in  the  second  (e);  to  which 
may  be  added  this  further  rule,  that  a  contract  by  deed  is 
not  capable  of  being  contradicted  or  explained  by  any 
other  contract  or  declaration  between  the  same  parties, 
which  is  not  itself  also  tmder  seal  (/).  [If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regu- 
larly as  many  copies  of  it  as  there  are  parties ;]  and  the 
deed  so  made  is  called  an  indenture,  because  each  part 
used  formerly  to  be  cut  or  indented  in  acute  angles  (instar 
dentium,  ot  like  the  teeth  of  a  saw)  on  the  top,  or  side,  to 
tally  or  correspond  with  the  other  (^).  Formerly  too, 
[when  deeds  were  more  cokicise  than  at  present,  it  was 
usual  to  write  both  parts  on  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  between 


(d)  We  teay  here  femark,  that 
there  are  other  vpecim  of  eMoppel 
besidea  the  estoppel  by  deed  men- 
tioned in  the  text,  viz.  estoppel  by 
record,  and  estoppel  by  inatter  Ih 
pais.  The  first  obtainq^in  the  case 
where  any  fact  is  alleged  in  a  court 
of  record,  or  any  judgment  given 
therein  :  the  second,  where  an  act  is 
done  out  of  court  By  such  matter 
of  record,  persons  who  were  parties 
to  the  suit — and  by  such  matter  In 
poie  persons  who  were  parties  to  the 
act  in  question— are  in  general  pre- 
cluded from  afterwards  alleging  mat- 
ters which  would  be  contradictory  to 
what  the  record  or  act  imports.  For 
further  information  as  to  estoppel, 
and  the  different  species  (hereof, 
see    Plowd.    434;    Co.  Litt    260, 


362  A ;  1  SauAd.  by  Wms.  835  a,  n. 
(4)  and  (c)  ;  2  Saund.  by  Wms. 
148 ;  Smith's  Leading  Cases,  vol.  ii. 
pp.  436,  460.  See  also  Hill  v,  Man- 
chester Company,  2  Bam.  fr  Adol. 
544 ;  Carter  e.  James,  18  M.  ft  W. 
187 1  Lyon  e.  Read,  ibid.  S85s 
Downs  V.  Cooper,  2  Q.  B.  256  ;  R.  o. 
Leominster,  5  Q.  B.  640  ;  Pargeter 
V,  Harris,  7  Q.  B.  708 ;  Dawson  v. 
Gregory,  ibid.  756. 

(e)  See  fiayley  on  Bills,  834;  Price 
V,  Moulton,  10  a  B.  561. 

(/)  Gwynne  0.  Davy,  1  Man.  & 
O.  857. 

(g)  See  Co.  Litt  47  b;  Litt  s. 
871.  The  history  of  the  practice  of 
indenting,  is  given  in  Co.  Litt.  by 
Buti.  229a,n.  (1). 
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[them ;  through  which  iJie  parchment  was  cut^  either  in  a 
straight  or  indented  line^  in  Back  a  manner  as  to  leave  half 
the  word  on  one  part  and  half  on  the  other.  Deeds  thus 
made  were  denominated  syngrapha  by  the  canonists  (A); 
and  with  us  chiroffrapha,  or  hand-writings  (i) ;  the  word 
cirographum  or  cyrographum^  being  usuallj  that  which  was 
divided  in  making  the  indenture :]  and  in  the  indentures 
of  a  finci  this  custom  continued  to  be  observed  until  the 
recent  abolition  of  that  species  of  conveyance.  But  for  a 
long  time  past  the  practice  of  cutting  through  any  letters 
hasy  in  aU  other  instances,  been  disused ;  and  even  that  of 
indenting  saw-wise :  the  modem  method  being  to  cut  the 
top  of  the  parchment  in  a  waving  line.  Neither  this, 
however,  nor  any  other  method  of  indenting,  is  necessary 
to  the  legal  validity  of  the  instrument  (A).  [When  the 
several  parts  of  an  indenture  are  interchangeaiUy  executed 
by  the  several  parties,  that  part  or  copy  which  is  executed 
by  the  grantor  is  usually  called  the  original^  and  the  rest 
are  counterparU  ;  though  of  late  it  is  most  frequent  for  all 
the  parties  to  execute  every  part ;  which  renders  idbem  all 
ordinals.  A  deed  made  by  one  party,  only,  is  not  in- 
dented, but  polled  or  shaved  quite  even ;  and  is  therefore 
called  a  deed-poll,  or  a  single  deed  (Q. 

II.  We  are,  in  the  next  place,  to  consider  the  reqttiriUs 
of  a  deed.  The  finft  of  which  is,  that  there  be  persons 
able  to  contract  and  be  contracted  with,  for  the  purposes 
intended  by  the  deed ;  and  also  a  thing,  or  subject-matterj 


(h)  Lyndew.  1. 1,  L  10,  c.  1. 

(0  Minrour,  c.  2,  s.  27 ;  Co.  Litt. 
by  Harg.  143  b,  n.  (4). 

{k)  In  certain  casee  a  deed  in- 
dented is  made  by  statute  essential 
to  the  yalidity  of  the  transaction. 
(Ca  Litt  by  BiuL  229  a,  o.  (2).} 
And  in  such  cases  it  was*  till  lately, 
necessary  that  the  deed  should  have 


been  actuaUif  indented ;  bat  by  8  & 
9  Vict  c.  106,  s.  6g  a  deed,  purport- 
ing to  be  an  indenture,  is  to  have 
the  effect  of  an  indenture  though 
not  actually  indented.  £t  vide  sup. 
p.  466,  n.  (x). 

(/)  Mirrour,  c.  2,  s.  27  ;  Litt  s. 
871,  372;  Gardner  o.  Lachlan,  8 
Sim.  123. 
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[to  be  contracted  for ;  all  which  must  be  expressed  by  suf- 
ficient names  (m).  Thus  in  every  grant  there  must  be  a 
grantor^  a  grantee^  and  a  thing  granted ;  in  every  lease  a 
lessor^  a  lessee^  and  a  thing  demised.] 

Secondly^  [the  deed  must  be  written  or  printed,  for  it 
may  be  in  any  character  or  any  knguage ;  but  it  must  be 
upon  paper  or  parchment.  For  if  it  be  written  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  (n).  Wood 
or  stone  may  be  more  durable,  and  linen  less  liable  to 
rasures,  but  writing  on  paper  or  parchment  unites  in  itself, 
more  perfectly  than  any  other  way,  both  those  desirable 
qualities ;  for  there  is  nothing  else  so  durable,  and  at  the 
same  time  so  little  liable  to  alteration*  It  must  also  have 
the  regular  stamps  imposed  on  it  by  the  several  statutes 
for  the  increase  of  the  public  revenue ;  else  it  cannot  be 
given  in  evidence  (o).] 

Thirdly,  [the  matter  written  must  be  legally  and  orderly 
set  forth ;  that  is,  there  must  be  words  sufficient  to  specify 
the  agreement  and  bind  the  parties;  which  sufficiency 
must  be  left  to  the  courts  of  law  to  determine  (p).  For  it 
is  not  absolutely  necessary  in  law  to  have  all  the  formal 
parts  that  are  usually  drawn  out  in  deeds,  so  as  there  be 


(m)  Co.  Litt.  85  b. 

(»)  Ca  Litt.  229  a ;  F.  N.  B.  122. 

(o)  The  principal  enactments  now 
in  force,  regulating  the  stamps  on 
deedtf  are  contained  in  the  65  Gea  3, 
c.  184 ;  IS  &  14  Vict.  c.  97 ;  16  &  17 
Vict.  c.  59,  c.  63 ;  17  fr  18  Vict.  c. 
83;  23  &  24  Vict.  c.  Ill;  and  24 
8r  25Vict  cc  21|  91.  An  enumera- 
tion of  the  Stamp  Acts,  generally, 
will  be  found  post,  bk.  iv.  pt  t. 
c.  vix.  By  the  Common  Law  Pro. 
cedure  Act,  1854,  (17  8c  18  Vict  c. 
125,  ss.  28,  29,)  it  is  provided,  that 
on  the  production  of  any  document 


at  the  trial  of  a  cause,  it  shall  be  the 
duty  of  the  officer  of  the  court  read- 
ing such  document  to  call  the  atten- 
tion of  the  judge  to  any  omission  or 
insufficiency  of  the  stamp ;  and  the 
document  shall  not  be  received  in 
evidence  till  the  proper  stamp  duty 
and  the  penalty  required  by  statute, 
(together  with  the  additional  penalty 
of  one  pound,)  be  paid :  provided 
always,  that  the  document  is  one 
which  by  law  may  be  stamped  after 
execution  thereof,  upon  payment  of 
the  duty  and  a  penalty. 
(p)  Co.  Litt  225  a. 


CHAP.  XVI.— OF  DEEDS.  491 

[sufficient  words  to  declare  clearly  and  legally  the  party's 
meaning.  But  as  these  formal  and  orderly  parts  are  cal- 
culated to  convey  that  meaning  in  the  clearest,  distinctest, 
and  most  effectual  manner,  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is  prudent 
not  to  depart  from  them  without  good  reason  or  urgent 
necessity ;]  and  therefore  such  of  them  as  are  appropriate 
to  deeds  containing  a  conveyance  of  land,  shall  here  be 
mentioned  in  their  usual  order  {q), 

1.  [The  premises  may  be  used  to  set  forth  the  number 
and  names  of  the  parties,  with  their  additions  or  titles ;] 
and  in  the  case  of  an  indenture,  the  deed  is  always  formally 
described  as  made  inter  partes,  that  is,  as  made  between 
such  an  one  of  the  one  part,  and  such  another  of  the  other 
part.  As  to  which,  this  distinction  was  formerly  esta- 
blished, that  one  named  as  party  in  an  indenture  could 
not  covenant  with  a  stranger  (or  person  not  named  as 
party),  nor  could  the  latter  take  an  estate  by  the  deed, 
except  by  way  of  remainder ;  though  on  the  other  hand, 
a  stranger  might  covenant  with  one  who  was  party,  and 
bind  himself  by  executing  the  deed  (r).     But  by  8  &  9 

{q)  Co.  Litt.  6  a.  Two  Acts  may  and  approved  by  the  purchaser,  the 
be  noticed  here  which  were  passed,  latter  prepares  the  draft  of  the  con- 
in  1845,  to  enable  parties,  if  they  veyance ;  and  when  that  draft  is  ap- 
think  proper,  to  abridge  the  Ian-  proved  by  the  Tendor,  the  purchaser 
guage  in  which  deeds  relating  to  prepares  an  engrossment  of  the  deed 
real  property  have  been  usually  properly  stamped,  and  sees  to  the 
drawn,  viz.  8  ft  9  Vict.  c.  119  and  execution  of  it  accordingly.  When 
c  124.  But  it  is  believed  that  they  the  transaction  is  not  a  sale,  but  a 
have  not  been  much  acted  upon.  It  demise  of  real  property,  the  practice 
may  be  useful  to  notice  also  here  is  different  No  abstract  is  delivered, 
the  practice,  which  customarily  pre-  and  the  draft  and  engrossment  pro- 
vails  among  conveyancers,  as  to  the  perly  stamped  of  the  lease,  (as  to 
preparation  of  deeds  relating  to  real  which  instrument,  vide  post,  p.  521,) 
property.  On  a  lale  of  such  pro-  are  usually  prepared  not  by  the 
perty,  the  vendor  delivers  an  ab-  lessee  but  by  the  lessor, 
stract  of  all  such  instruments  as  have  (r)  Co.  Litt  259  b;  Salter  v. 
been  executed  in  regard  to  the  pro-  Kidgley,  Carth.  76;  Storer  v.  Oor- 
perty  for  the  last  sixty  years.  When  don,  8  M.  &  Sel.  822;  Berkeley  t. 
the  abstract  has  been  verified  by  Hardy,  5  B.  &  Cress.  855. 
examination  of  the  instruments,  &c., 
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Vict  c  IO69  8.  5>  it  is  now  provided,  that  an  immediate 
estate  and  interest  in  any  hereditaments,  and  benefit  of  a 
condition  or  covenant  req)ecting  any  hereditaments,  may 
be  taken,  though  the  taker  be  not  named  a  party  to  the 
same  indenture.  The  premises  [also  contain  the  recital,  if 
any,  of  such  deeds,  agreements,  or  matters  of  fiict,  as  are 
necessary  to  explain  the  reasons  upon  which  the  present 
transaction  is  founded;  and  herdb  also  is  set  down  the 
consideration  upon  which  the  deed  is  made.  And  then 
follows  the  certainty  of  the  grantor,  grantee,  and  thing 
granted.]  With  respect  to  the  last,  that  is,  the  description 
of  the  thing  granted,  a  conveyance  of  any  hmd  will  suffice 
(as  we  have  elsewhere  seen)  to  pass  also  the  structures 
or  buildings  thereon,  as  well  as  all  mines  below  the  sur- 
&oe(5) ;  but  a  conveyance,  by  deed,  of  certain  land,  or  of 
a  certain  house,  even  adding  the  words  tcith  the  appurte^ 
nancesy  will  not  pass  land  not  specified,  idthough  it  may 
have  been  usually  occupied  together  with  the  property 
'which  is  specified:  unless  indeed  it  consist  of  tiie  orchard, 
garden,  or  curtilage  of  a  house ;  in  which  case  it  would 
pass  under  a  grant  of  the  house  and  its  appurtenanoes^ 
or  even  (as  it  should  seem)  under  a  grant  of  the  house 
simply  (^). 

2,  3.  [Next  come  the  habendvan  and  tenendum  (^to 
have  and  to  hold").  The  office  of  the  habendum  is  pro- 
perly to  determine  what  estate  or  interest  is  granted  by  the 
deed  (u) ;  though  this  may  be  performed,  and  sometimes 


(t)  Vide  81^.  p.  174. 

(0  See  Co.  Litt  by  Harg.  6  h, 
ii.(l)i  2  SauDd.  by  Wmi.  401,  n. 
(2).  Ab  to  the  word  aj^mrienameu, 
see  Go.  Litt.  121  b ;  Hinchliffe  v. 
Kinnoul,  ^  Bing.  N.  C.  1,  25,  It  is 
to  be  noticed  here,  that  by  the  Acts 
of  8  &  9  Vict,  referred  to  supra, 
p.  491,  in  n.  (q),  it  is  provided  that 
every  deed  made  conformably  to 
those  Acts  shall,  unleu  any  exeeptUm 
be  specially  made  therein,  be  held  to 


include  all  bouses,  out-bouses,  &c. 
&C.,  and  hereditaments  and  appur- 
tenances whatsoever  to  the  lands 
therein  comprised  belonging,  or  in 
anywise  appertaining,  &c. ;  and  also 
Xin  the  case  of  a  conveyance  of  the 
fee)  the  reversion  and  remainders, 
Src,  and  all  the  estate,  ftc,  both  at 
law  and  equity,  of  the  grantor,  Ac. 

(«)  As  to  the  effect  of  an  haben- 
dum as  firom  a  day  anteoedent  to 
the  time  of  the  execution  of  the 
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[is  performed^  in  the  premises.  In  which  case  the  Jiahen- 
(han  may  lessen^  enlarge^  explain^  or  qualify,  but  not  totally 
contradict^  or  be  repugnant  to,  the  estate  granted  in  the 
premises.  As  if  a  grant  be  ^^  to  A.  and  the  heirs  of  his 
body"  in  the  premises,  habendum  ^'  to  him  and  his  heirs  for 
ever,"  or  vice  versd ;  here  A.  has  an  estate  tail  and  a  &e 
simple  expectant  thereon  (:r).  But  had  it  been  in  the  pre* 
mises  ^^  to  him  and  his  heirs,"  habendum  "  to  him  for  life," 
the  habendum  would  be  utterly  void  (y) ;  for  an  estate  of 
ioheritance  is  vested  in  him  before  the  habendum  comes, 
and  shall  not  afterwards  be  taken  away  or. divested  by  it. 
The  tenendum  ^^  and  to  hold"  is  now  of  very  little  use,  and 
is  only  kept  in  by  custom.  It  was  sometimes  formerly 
used  to  signify  the  tenure  by  which  the  estate  granted  was 
to  be  holden ;  viz.  "  tenendum  per  sermtivm  militare,  in 
hwrgagiOf  in  libera  socagio,  ^c."  But  all  these  being  now 
reduced  to  free  and  common  socage,  the  tenure  is  never 
specified.  Before  the  statute  of  Quia  emptoree  (18  Edw.  I.), 
it  was  also  sometimes  used  to  denote  the  lord  of  whom  the 
land  should  be  holden ;  but  that  statute  directing  all  fiiture 
purchasers  to  hold,  not  of  the  immediate  grantor,  but  of 
the  chief  lord  of  the  fee,  this  use  of  the  tenendum  hath  been 
also  antiquated ;  though  for  a  long  time  after  we  find  it 
mentioned  in  antient  charters,  that  the  tenements  shall  be 
holden  de  capitalHnu  dominis  feodi  (z) ;  but  as  this  ex- 
pressed nothing  more  than  the  statute  had  already  pro- 
vided for,  it  gradually  grew  out  of  use. 

4.  Next  follow  the  terms  of  stipulation^  if  any,  upon  which 
the  grant  is  made;  the  first  of  which  is  the  reddendum^  or 
reservation  whereby  the  grantor  doth  create  or  reserve  some 
new  thing  to  himself  out  of  what  he  had  before  granted. 
As  ^^  rendering  therefore  yearly  the  sum  of  10^.,  or  a  pep- 
deed,  see  Shaw  v.  Kay,  1  Exch.  5  B.  &  Cresa.  709. 
412.  (y)  Baldwin's  case,  2  Rep.  28; 

(«)  Co.  Litt.  21  a ;  Thurman  v.     Earl  of  Rutland's  case,  8  Rep.  66; 
Cooper,  2  Rol.  Rep.  19,  23  ;  Cro.         (s)  Madox,  Formal,  passim. 
Jac  478.  And  see  Goodtitle  v.  Gibbs, 
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[percom,  or  two  days  plouglung^  or  the  like.**  Under  the 
pure  feudal  system,  this  render,  reditiu,  return  or  rent, 
consisted,  in  chiyahy ,  principally  of  military  services ;  in 
villenage,  of  the  most  davish  offices ;  and  in  socage,  it 
usuaUy  consists  of  money,  though  it  may  still  consist  of 
services,  or  of  any  other  certain  profit(a).  To  make  a 
reddendum  good,  if  it  be  of  any  thing  newly  created  by 
the  deed,  the  reservation  must  be  to  the  grantors,  or  some 
or  one  of  them,  and  not  to  any  stranger  to  the  deed  (ft). 
But  if  it  be  of  antient  services  or  the  like,  annexed  to  the 
land,  then  the  reservation  may  be  to  the  lord  of  the  fee. 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition;  which  is  a  clause  of  contingency,  on 
the  happening  of  which  the  estate  granted  may  be  de- 
feated; as  '^provided  always,  that  if  the  mortgagor  shall 

pay  the  mortgagee  500L  upon  such  a  day,  the  whole 
estate  granted  shall  determine,"  and  the  like  (c). 

6.  Next  may  follow  a  clause  of  warranty;  whereby  the 
grantor  doth,  for  himself  and  his  heirs,  warrant  and  secure 
to  the  grantee  the  estate  so  granted (d).  By  the  feudal  con- 
stitution, if  the  vassal's  title  to  enjoy  the  feud  was  disputed, 
he  might  "  vouch,"  or  call  the  lord  or  donor  to  warrant  or 
ensure  his  gift ;  which  if  he  failed  to  do,  and  the  vassal 
was  evicted,  the  lord  was  bound  to  give  him  another  feud 
of  equal  value  in  recompense  {e).  And  so,  by  our  antient 
law,  if  before  the  statute  of  Quia  emptores  a  man  enfeoffed 
another  in  fee,  by  the  feudal  verb  dedij  to  hold  of  himself 


if 


if 


(a)  Vide  sup.  pp.  194,  210. 

{b)  Browning  v.  Beaton,  Plowd. 
182 ;  Whfdock*ica8e,  8  Rep.  71. 

(e)  Aa  to  mortgages,  vide  sup. 
p.  810. 

(d)  As  to  warranty,  see  Co.  Litt. 
by  Butl.  865,  a,  n.  (1),  873,  b,  n. 
(2),  where  the  whole  subject  is  co- 
piously discussed.  And  see  Doe  v. 
Jones,  1  Tyrw.  506.  It  is  now,  how- 
ever, a  subject  of  little  importance, 
except  in  its  connection  with  the 


antient  state  of  the  law;  for  war- 
ranties have  long  fallen  into  disuse. 
Indeed,  it  is  by  no  means  clear 
(having  regard  to  recent  enact- 
ments) what  effect  would  now  be- 
long to  a  warranty.  See  8  &  4  Will. 
4,  c.  27,  8.  86  (abolishing  the  writ  of 
warraniia  charia  and  real  actions  in 
general).  See  also  sect.  89  of  same 
sutute,  and  8  8c  4  Will.  4,  c.  74, 

8.14. 

(«)  Feud.  1.  2,  t  8  and  25. 
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[and  his  heirs  hj  certain  Bervices,  the  law  annexed  a  war- 
ranty to  this  grant,  which  bound  the  feoffor  and  his  heirs, 
to  whom  the  services  (which  were  the  consideration  and 
equivalent  for  the  gift)  were  originallj  stipulated  to  be 
rendered  (/).]  And  upon  a  similar  principle,  [in  case, 
after  a  partition  or  exchange  of  lands  of  inheritance,  either 
party  or  his  heirs  were  evicted  of  his  share,  the  other  and 
his  heirs  were  bound  to  warranty  (^),  because  they  enjoy 
the  equivalent.  And  so  upon  a  gift  in  tail  or  lease  for  life, 
rendering  rent,  the  donor  or  lessor  and  his  heirs  (to  whom 
the  rent  is  payable)  were  boimd  to  warrant  the  title  (A). 
But  in  a  feoffinent  in  fee  by  the  verb  dedif  since  the  statute 
of  Quia  emptores,  the  feoffor  only  was  bound  to  the  im- 
plied warranty,  and  not  his  heirs  (i);  because  it  is  a  mere 
personal  contract  on  the  part  of  the  feoffor,  the  tenure 
(and  of  course  the  antient  services)  resulting  back  to  the 
superior  lord  of  the  fee].  And  now  by  8  &  9  Vict.  c.  106, 
8.  4,  it  is  enacted,  that  an  exchange  or  partition  of  any 
tenements  or  hereditaments  made  by  deed  executed  after 
the  1st  October,  1845,  shall  not  imply  any  condition  in 
law,  and  that  the  word  '*  give"  or  the  word  "  grant"  in  a 
deed,  executed  after  the  same  day,  shall  not  imply  any 
covenant  in  law  in  respect  of  any  tenements  or  heredita* 
ments,  except  so  fiur  as  the  word  "give"  or  the  word 
"  grant"  may,  by  force  of  any  act  of  parliament,  imply  a 
covenant.  In  other  forms  of  alienation,  gradually  intro* 
duced  since  the  statute  of  Quia  emptoresy  no  warranty 
whatsoever  has  ever  been  held  to  be  implied;  [th^y  bear- 
ing no  sort  of  analogy  to  the  original  feudal  donation ;  and 
therefore  in  such  cases  it  became  necessary  to  add  an  ex- 
press clause  of  warranty  to  bind  the  grantor  and  his  heirs;] 
which  [can  only  be  created  by  the  verb  warrantizo  or  t£;ar- 
rant{k). 

(/)  Co.  Liu.  884  a.  But  the  word  (k)  Litt.  s.  733 ;  Co.  Litt.  884  a  ; 

ccncetri  implied  do  warranty.  (Ibid.)  See  Doe  v,  Prestwidge,  4  M.  &  SeL 

(g)  Co.  Litt.  174,  384  a.  178,  182.    So  an  expreu  warranty 

(A)  Co.  Litt.  384  b.  cannot   be    created   without   deed. 

(0  Ibid.  (Co.  Litt.  386  a.) 
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[These  expstBB  wanrantiea  were  introduced,  even  prior  to 
the  statute  of  Quia  emptares,  in  order  to  evade  the  strict- 
ness of  the  feudal  doctrine  of  non-alienation  without  the 
consent  of  the  heir  (t).  For  though^  at  the  death  of  his  an- 
cestor,  he  might  have  entered  on  any  tenements  that  were 
aliened  without  his  concuxrence,  yet  if  a  clause  of  warranty 
was  added  to  the  ancestor's  grant,  this  corenant  descending 
upon  the  heir,  insured  the  grantee ;  not  so  much  by  con- 
6nning  his  title,  as  by  obliging  such  heir  to  yield  him  a 
recompense  in  lands  of  equal  value ;  the  law,  in  fiivour  of 
aUenations,  supposing  that  no  ancestor  would  wantonly 
disinherit  his  next  of  blood(«);  and  therefore  Ffuming 
that  he  had  received  a  valuable  consideration,  either  in 
land,  or  in  money  which  had  purchased  land;  and  that  this 
equivalent  descended  to  the  heir,  together  with  the  ances* 
tor's  warranty.  So  that  when  an  ancestor,  being  the 
rightftd  tenant  of  the  fieehold,  either  conveyed  the  land  to 
a  stranger  and  bis  heirs,  or  released  the  right  in  fee^€dmple 
to  one  who  was  already  in  poasession,  and  superadded  a 
warranty  to  his  deed,  it  was  held  that  such  warranty  not 
only  bound  the  warrantor  himself  to  protect  and  assure  the 
title  of  the  warrantee,  but  it  also  bound  his  heir;  and  this, 
whether  that  warranty  was  lineal,  or  collateral  to  the  title 
of  the  land*  Ztn«0/ warranty  was,  where  the  heir  derived, 
or  might  by  possibility  have  derived,  his  title  to  the  land 
warranted,  either  from  or  through  the  ancestor  who  made 
the  warranty;  as  where  a  &ther,  or  an  elder  son  in  the 
life  of  the  fiUlier,  released  to  the  disseisor  of  either  them* 
selves  or  the  grand&ther,  with  warranty,-^this  was  lineal 
to  the  younger  son(n).  Collateral  warranty,  was,  where 
the  heir's  title  to  the  land  neither  was,  nor  could  have 
been,  derived  from  the  warranting  ancestor;  as  where  a 
younger  brother  released  to  his  father's  disseisor,  with 
warranty ; — ^this  was  collateral  to  the  elder  brother  (o).] 

[In  both  lineal  and  collateral  warranty,  the  obligation  of 

(0  Vide  tup.  p.  471,  («)  Litt  ss.  703,  706,  707, 

(»)  Co.  Litt.  879  «.  (o)  Ibid.  m.  705,  707. 
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[the  heir^  in  case  the  warrantee  was  evicted  to  yield  him 
other  lands  in  their  stead,  was  only  on  condition  that  he 
had  other  sufficient  lands  by  descent  firom  the  warranting 
ancestor  (/>).  But  though,  without  assets  {q)y  he  was  not 
bound  to  insure  the  title  of  another ,  yet  in  case  of  lineal 
warranty,  whether  assets  descended  or  not,  the  heir  was 
perpetuaUy  barred  fomckimmg  the  land  himself;  for  if  he 
could  succeed  in  such  claim,  he  would  then  gain  assets  by 
descent  (if  he  had  them  not  before),  and  must  fiilfil  the 
warranty  of  his  ancestor :  and  the  same  rule  (r)  was,  with 
less  justice,  adopted  also  in  respect  of  collateral  warranties, 
which  likewise  (though  no  assets  descended)  barred  the 
heir  of  Ae  warrantor  from  claiming  the  knd  by  any  col- 
lateral  title ;  upon  the  presumption  of  law  that  he  might 
hereafter  have  assets  by  descent  either  from  or  through  the 
same  ancestor.  The  inconvenience  of  this  latter  branch 
of  the  rule  was  felt  veiy  early,  when  tenants  by  the  curtesy 
took  upon  them  to  aliene  their  lands  with  warranty ;  which 
collateral  warranty  of  the  &ther,  descending  upon  the  son 
(who  was  the  heir  of  both  his  parents),  barred  him  from 
claiming  his  maternal  inheritance :  to  remedy  which  the 
statute  of  Gloucester,  (6  Edw.  I.  c.  3,)  declared  that  such 
warranty  should  be  no  bar  to  the  son,  unless  assets  de- 
scended from  the  &ther.  It  was  afterwards  attempted  in 
50  Edw.  III.  to  make  the  same  provision  universal,  by 
enacting  that  no  collateral  warranty  should  be  a  bar,  imless 
where  assets  descended  from  the  same  ancestor  («):  but  it 
then  proceeded  not  to  eflfect.  However,  by  the  statute  1 1 
Hen.  YII.  c.  20,  notwithstanding  any  alienation  with  war- 
ranty by  tenant  in  dower,  the  heir  of  the  husband  is  not 
barred,  though  he  be  also  heir  to  the  wife.  And  by  statute 
4  &  5  Anne^  c.  16,  all  warranties  by  any  tenant  for  life  shall 
be  void  against  those  in  remainder  or  reversion ;  and  all 
collateral  warranties  by  any  ancestor,  who  has  no  estate  of 
inheritance  in  possession,  shall  be  void  against  his  heir.] 

(rt  Ca  Litt  102a.  (r)  Litt  is.  711,  712. 

{q)  Ab  to  assets,  Tide  sup.  p.  434.  («)  Co.  Litt  873. 

VOL.  I.  K  K 


498  BK.  n.  OF  RIGHTS  OF  FBOPESTT. — FT.  I.  THIKGfi  B£AL. 

But  this  statute  did  not  aflfect  the  collateral  warranty  of 
tenant  in  tail  in  possession :  and  it  had  been  previously 
held^  that  the  collateral  warranty  of  tenant  in  tail  (though 
without  assets)  barred  the  remainderman  or  reversioner  on 
whom  it  descended ;  [not  being  within  the  statute  D^cfontfy 
as  that  Act  was  principallj  intended  to  prevent  the  tenant 
in  tail  from  disinheriting  his  own  issue  (<)•]  It  had  been 
settled,  too,  that  the  lineal  warranly  of  tenant  in  tail  with 
assets,  was  a  sufficient  bar  to  the  issue,  [being  indeed 
nothing  more  in  eS&ct  than  exchanging  the  lands  entailed 
for  others  of  equal  value ;]  though  on  the  other  hand,  his 
lineal  warranty  without  assets,  was  held,  by  analogy  to  the 
statute  of  Gloucester,  to  be  no  bar(tt).  And  such  con- 
tinued to  be  the  state  of  the  law,  till  both  one  bar  and  the 
other  were  abolished  by  the  modem  statute  3  &  4  WilL 
IV.  c  74,  s.  14. 

7.  A  deed  of  conveyance  usually  contains,  in  the 
next  place,  [covenanU^  conventionesy — ^which  are  clauses 
of  agreement  whereby  either  party  may  stipulate  for  the 
truth  of  certain  &cts,  or  may  bind  himself  to  perform,  or 
to  give  something  to  the  other.  Thus  the  grantor  may 
covenant  that  he  hath  a  right  to  convey;  or  for  the 
grantee's  quiet  enjoyment  or  the  Vike{x) ;  the  grantee  may 
covenant  to  pay  his  rent,  or  keep  the  premises  in  repair, 
&c.]  A  covenant  in  any  deed  gives  to  the  covenantee  and 
his  representatives,  in  case  of  its  breach,  a  right  of  action 
for  damages  against  the  covenantor  and  his  representar- 
tives ;  and  in  a  deed  of  convet/ance,  a  covenant  directly 
relating  to  the  land  conveyed  will  also,  in  general,  run  with 


(0  Co.  Litt.S74b;  2  [n8t.385. 

(u)  Litts.  712;  2  Inst.  293. 

(x)  By  the  common  law,  the  words 
"grant,"  "gWe,"  or  "demise," 
raised  an  htpUed  covenant  for  quiet 
tr\]oyment,  &c.,  except  so  far  as  it 
might  be  controlled  by  some  express 
covenant  (see  Cro.  Eliz.  674 ;  Mer- 
rill  V.  Frame,  4  Taunt.  819  ;  Baber 


V.  Harris,  9  Ad.  &  £1. 6S2).  But  by 
8  &  9  Vict  c.  106,  s.  4,  the  word 
give  or  grant  in  a  deed  executed 
after  1st  October,  1845,  shall  not 
imply  any  covenant  in-law  in  re- 
spect of  any  tenements  or  heredita- 
ments ;  except  so  &r  as  they  may, 
by  force  of  any  act  qf  parliamenif 
imply  a  covenant. 
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the  land ;  that  is^  not  only  the  original  parties,  or  their 
representatives,  but  each  successive  owner  of  the  land,  will 
be  entitled  to  its  benefit,  or  be  liable  (as  the  case  may  be) 
to  its  obligation  (y).  It  is  consequently  usual,  so  &r  as 
covenants  of  title  are  concerned,  for  a  person  who  sells 
land  which  he  himself  bought,  to  covenant  only  against 
his  own  acts ;  or  if  he  did  not  acquire  it  in  that  method, 
then  to  extend  the  covenant  tte  &r  back  as  to  the  acts  of 
the  last  buyer,  but  no  Airther  (2r):  which  is  a  sufficient 
security  to  the  vendee,  where  all  former  vendors  have 
entered  into  a  similar  covenant;  because  all  these  engage- 
ments run  with  the  land,  and  consequently  operate  for  his 
protection.  A  covenant  for  title  so  framed  is  more  rea- 
sonable  and  convenient  than  a  warranty ;  which  is  an 
indemnity  against  all  mankind ;  and  for  this  and  other 
reasons  the  former  has  long  superseded  the  latter  in 
practice. 

8.  [Lastly,  comes  the  conc/t»um,  which  mentions  the 
execution  and  date  of  the  deed,  or  the  time  of  its  being 
given  or  executed,  either  expressly  or  by  reference  to  some 
day  and  year  before  mentioned  therein.  Not  but  a  deed  is 
good,  although  it  mention  no  date,  or  hath  a  filse  date ;  or 
even  if  it  hath  an  impossible  date,  as  the  30th  of  February : 
provided  the  real  day  of  its  being  dated  or  given,  that  is, 
of  its  being  delivered,  can  be  proved  (a).] 


Fourthly,  the  formal  and  orderly  parts  of  a  deed  being 


(y)  At  to  covenanU  running  with 
the  land,  see  Co.  Litt  384  b,  885  a  t 
Shep.  Touch.  161 ;  Third  Real  Pro- 
perty  Report,  pp.  45—58 ;  Spencer's 
case,  5  Rep.  16  a;  Mayor  of  Congleton 
V.  Pattison,  10  East,  180;  Vyvian  v. 
Arthur.  1  Bam.  &  Cress.  410;  East- 
erby  v.  Sampson,  6  Bing.  644 ;  Lam- 
bert V.  Norris,  2  Mee.  &  W.  838; 
Simpson  v.  Clayton,  4  Bing.  N.  C. 
780 ;  Marshal]  o.  Cakes,  2  H.  &  N. 
798. 


(s)  Browning  9.  Wright,  2  Boa.  & 
Pul.  22 ;  and  Sugd.  Law  Vend.  Tol. 
ii  p.  450,  10th  ed.  The  vendor, 
however,  must  antecedently  to  such 
covenant  have  supplied  the  pur- 
chaser with  an  abstract  of  all  deeds 
affecting  the  land  for  the  last  sixty 
years,  (vide  sup.  p.  491,  n.  (9)). 

(a)  Co.  Litt.  46  b ;  Dyer,  28.  As 
to  the  "date  "  of  a  deed,  see  Styles 
V.  Wardle,  4  Bam.  &  Cress.  908. 
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now  discussed,  we  may  proceed  to  the  consideration  of  a 
fourth  requisite,  the  reading  of  it.  [This  is  necessary, 
wherever  any  of  the  parties  desire  it ;  and  if  it  be  not 
done  on  his  request,  the  deed  is  Toid  as  to  him  (&)•  If  he 
can,  he  should  read  it  himself;  if  he  be  blind  or  illiterate, 
another  must  read  it  to  him.  If  it  be  read  falsely,  it  will 
be  void ;  at  least  for  so  much  as  is  misrecited :  unless  it 
be  agreed  by  collusion  that  the  deed  shall  be  read  fiilse,  on 
purpose  to  make  it  void ;  for  in  such  case  it  shall  bind  the 
fraudulent  party  (c).] 


Fifthly,  it  is  necessary  [that  the  party,  whose  deed  it  is, 
should  seal,  and  now  in  most  cases  should  sign  it  also. 
The  use  of  seals,  as  a  mark  of  authenticity  to  letters  and 
other  instruments  in  writing,  is  extremely  antient.  We 
read  of  it  among  the  Jews  and  Persians,  in  the  earliest 
and  most  sacred  records  of  history  (d).  And  in  the  book 
of  Jeremiah  there  is  a  veiy  remarkable  instance,  not  only 
of  an  attestation  by  seal,  but  also  of  the  other  usual  for- 
malities attending  a  Jewish  purchase  (e).  In  the  civil  law 
also,  seals  were  the  evidence  of  truth  (/);  and  were  re^ 
quired,  on  the  part  of  the  witnesses  at  least,  at  the  attes- 
tation of  every  testament.  But  in  the  times  of  our  Saxon 
ancestors,  they  were  not  much  in  use  in  England  (ff).  For 
though  Sir  Edward  Coke  (A)  relies  on  an  instance  of  King 
Edwin's  making  use  of  a  seal  about  an  hundred  years  be- 
fore the  conquest,  yet  it  does  not  follow  that  this  was  the 


(&)  Reading  ib  not  necessary  un- 
lesi  the  party  executing  the  deed 
requires  it  (Rex  o.  Longman,  1 
NeT.  &  M.  576.) 

(e)  Manser's  case,  2  Rep.  8} 
Thoroughgood's  case,  2  Rep.  9} 
Pigot'B  case,  11  Rep.  27. 

(d)  1  Kings,  c.  21 ;  Daniel,  c.  6 ; 
Esther,  c  8. 

(e)  "  And  I  bought  the  field  of 
"  Hanameel,  and  weighed  him  the 
"  money,  even  seventeen  shekels  of 


"  silver.  And  I  subscribed  the  evi- 
"  dence,  and  sealed  it  and  took  wit* 
*'  nesses,  and  weighed  him  the  money 
*'in  the  balances.  So  I  took  the 
**  evidence  of  the  purchase,  both  that 
**  which  was  sealed  according  to  the 
**  law  and  custom,  and  that  which 
**  was  open." — Jer.  c  82. 

(/)  Inst.  2, 10,  2  and  8. 

(g)  See  Palgrave,  Eng*  Com. 
ccrv. 

(A)  Co.  Litt.  7  a. 
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[usage  among  the  whole  nation ;  and  perhaps  the  charter 
he  mentions  may  be  of  doubtful  authority,  fix)m  this  very 
circumstance  of  being  sealed ;  since  we  are  assured  by  all 
our  antient  historians,  that  sealing  was  not  then  in  com- 
mon use.  The  method  of  the  Saxons  was  for  such  as 
could  write,  to  subscribe  their  names ;  and  whether  they 
could  write  or  not,  to  affix  the  sign  of  the  cross :  which 
custom  our  illiterate  vulgar  do,  for  the  most  part,  to  this 
day  keep  up,  by  signing  a  cross  for  their  mark,  when 
unable  to  write  their  names.  And  indeed  this  inability  to 
write,  and  therefore  making  a  cross  in  its  stead,  is  honestly 
avowed  by  CaedwaUa,  a  Saxon  king,  at  the  end  of  one  of 
his  charters  {i).  In  like  manner,  and  for  the  same  unsur- 
mountable  reason,  the  Normans,  (a  brave  but  illiterate 
nation,)  at  their  first  settlement  in  France,  used  the  prac- 
tice of  sealing  only,  without  writing  their  names :  which 
custom  continued,  when  learning  made  its  way  among 
them,  though  the  reason  for  doing  it  had  ceased;  and 
hence  the  charter  of  Edward  the  Confessor  to  Westminsfcer 
Abbey, — ^himself  being  brought  up  in  Normandy, — ^was 
witnessed  only  by  his  seal ;  and  is  generally  thought  to  be 
the  oldest  sealed  charter  of  any  authenticity  in  England  (j). 
At  the  conquest,  the  Norman  lords  brought  over  into  this 
kingdom  their  own  feshions ;  and  introduced  waxen  seals 
only,  instead  of  the  English  method  of  writing  their  names, 
and  signing  with  the  sign  of  the  cross  (A).  And  in  the 
reign  of  Edward  the  first,  every  freeman,  and  even  such 
of  the  more  substantial  villeins  as  were  fit  to  be  put  upon 
juries,  had  their  distinct  particular  seals  (/).     The  impres- 


(i)  Proprid  manu,  pro  igncrantid 
HtgraruM,  signum  Mancia  crucU  e«- 
prestietsubicrifuL'*  (Seld.Jan.Ang. 
L  1, 1  42.)  And  this  (according  to 
Procopiui)  the  Emperor  Justin  in 
the  east,  and  Theodoric  King  of  the 
Goths  in  Italy,  had  before  autho- 
rixed  by  their  example,  on  account 
of  their  inability  to  write. 


(J)  Lamb.  Archeion,  51. 

(k)  **Nifrmanni  ckirographorum  eon^ 
fectionem,  cum  crucibus  aureit,  alHS' 
que  tignacuUt  saeriit  in  Angliafirmari 
solitam,  in  coram  impreuam  mvtant, 
modumqn$  tcribendi  Anglicum  rejici- 
unt:* — Ingulph. 

(0  But.  Exon.  14  Edw.  1. 
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[sions  of  these  seals  were  sometimes  a  knight  on  horseback^ 
sometimes  other  devices :  but  coats  of  arms  were  not  in- 
troduced into  seals^  nor  indeed  into  any  other  use,  till 
about  the  reign  of  Bichard  the  first,  who  brought  them 
firom  the  crusade  in  the  Holy  Land ;  where  they  were  first 
invented  and  painted  on  the  shields  of  the  knights,  to 
distinguish  the  variety  of  persons  of  every  Christian  nation 
who  resorted  thither,  and  who  could  not,  when  clad  in 
complete  steel,  be  otherwise  known  or  ascertained  (m). 

This  neglect  of  signing,  and  resting  only  upon  the  au- 
thenticilySf  seals,^aLd  very  lonj  among%is;  for  it 
was  held  in  all  our  books  that  sealing  alone  was  sufficient 
to  authenticate  a  deed ;  and  so  the  common  form  of  attest- 
ing deeds, — "  seeded  and  delivered,"  continues  to  this  day.] 
The  statute  of  firauds,  however,  [29  Car.  II.  c.  3,  revives 
the  Saxon  custom,  and  expressly  directs  the  signing,  in  all 
grants  of  lands,  and  many  other  species  of  deeds:  in  which 
therefore  signing  seems  to  be  now  as  necessary  as  sealing, 
though  it  hath  been  sometimes  held  that  the  one  includes 
the  other  (n). 

A  sixth  requisite  to  a  good  deed  is,  that  it  be  delivered  (o) 
by  the  party  himself  or  his  certain  attorney ;  which  there- 
fore is  also  expressed  in  the  attestation,  "  sealed  and  c2e- 
livered;^']  and,  in  practice,  is  held  to  be  performed  by 
placing  the  finger  on  the  seal,  uttering  the  words,  "  I  de- 


(m)  Merely  placing  the  finger  on 
8  seal  already  made,  is  equivalent  to 
sealing.  (Shep.  Touch.  57.)  And 
there  is  no  necessity  that  the  seal 
should  be  made  either  with  wax  or 
with  a  wafer,  but  only  that  some 
impression  should  be  made  on  the 
parchment  or  paper,  with  the  intent 
of  sealing  it  (See  the  Queen  v. 
Trustees  of  Covent  Garden,  7  Q.  B. 
238,  n.) 

(m)  2  BL  Com.  806 ;  Lemayne  v. 
Stanley,  8  Lev.  1  ;  Warneford  v. 
Warncford,  Stra.  754.    It  appears. 


however,  to  be  doubtful  whether 
signing  is  required  by  29  Car.  2, 
c  8,  in  the  case  of  deedt.  (See 
I  Shep.  Touch,  by  Preston,  56 ; 
Aveline  v.  Wbisson,  4  Man.  &  G. 
801;  Cooch  v.  Goodman,  2  Q.  B. 
680,  597.) 

(o)  As  to  delivery,  see  Talbot  «. 
Hodson,  7  Taunt,  251 ;  Fletcher  «. 
Fletcher,  4  Hare,  67;  Gnigeon  tf. 
Gerrard,  4  You.  &  Coll.  119  ;  Exton 
V.  Scott,  6  Sim.  81;  Hall  o.  Bain- 
bridge,  12  Q.  B.  699;  Doe  tL 
Richards  o.  Lewis,  11  C.  B.  1046. 
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liver  this  as  mj  act  and  deed.''  [A  deed  takes  effect  onljr 
fix}m  this  tradition  or  deliveiy ;  for  if  the  date  be  false  or 
impossible,  the  delivery  ascertains  the  time  of  it.  And  if 
another  person  seals  the  deed,  yet  if  the  party  delivers  it 
himself,  he  thereby  adopts  the  sealing  (p).]  Moreover,  [a 
delivery  may  be  either  absolute,  that  is,  to  the  party  or 
grantee  himself:  or  to  a  third  person,  to  hold  till  some  con- 
ditions be  performed  on  the  part  of  the  grantee :  in  which 
last  case  it  is  delivered  not  as  a  deed,  but  as  an  escrow  ; 
that  is,  as  a  scroll  or  writing,  which  is  not  to  take  effect 
as  a  deed  till  the  conditions  be  performed ;  and  then  it  is 
a  deed  to  all  intents  and  purposes  (q). 

The  last  requisite  to  the  validity  of  a  deed  is  the  attes^ 
toHon,  or  execution  of  it  in  the  presence  of  witnesses  (r) ; 
though  this  is  necessary,  rather  for  preserving  the  evidence, 
than  for  constituting  the  essence  of  the  deed.  Our  modem 
deeds  are  in  reality  nothing  more  than  an  improvement  or 
amplification  of  the  brevia  testata  mentioned  by  the  feudal 
writers  («);  which  were  written  memorandums  introduced 
to  perpetuate  the  tenor  of  the  conveyance  and  investiture.] 
With  this  view  [they  registered  in  the  deed  the  persons 
who  attended  as  witnesses,  which  was  formerly  done  with- 
out their  signing  their  names  (that  not  being  always  in 
their  power),  but  they  only  heard  the  deed  read ;  and  then 
the  derk  or  scribe  added  their  names,  in  a  sort  of  a  memo- 
randum, thus :  *'  hys  testibus  Johanne  Moore,  Jacobo  Smith, 
et  aliis  ad  hanc  rem  convocatis  (O*"    This,  like  all  other 


(p)  Perk,  f  180. 

(9)  Co.  Litt.  36  a.  As  to  delivery 
u  an  escrow,  see  Holford  v.  Parker, 
Hob.  246 ;  Simpson  9,  Sikes,  6  M. 
&  Sel.  295;  Bowker  v.  Burdekin,  11 
M.  fr  W.  128;  Millershipe.  Brookes, 
6  H.  8e  N.  797.  An  escrow,  on  the 
performance  of  the  condition,  takes 
effect  as  a  deed  from  the  date  of 
the  sealing  and  delivery.   (Preset  v. 


Walsh,  Bridg.  Rep.  51 ;  Graham  9, 
Graham,  1  Ves.  jun.  274.) 

<r)  Deeds  affecting  real  property 
in  Middlesex  and  Yorkshire,  also 
require  to  be  rtgUtergd,  (vide  post. 
Index,  in  tit,  "  Registration  of  Con- 
veyances "). 

(«)  Peud.  L  1,  t  4w 

(0  Co.  Litt  6  a. 
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[solemn  tranaactionB,  was  originallj  done  only  wram  parir 
bus  (ti),  and  frequentlj  when  assembled  in  the  court  baron, 
hundred,  or  county  court ;  which  was  then  expressed  in 
the  attestation,  teste  comitatu^  hundredo,  kc.{x).  After- 
wards the  attestation  of  other  witnesses  was  aOowed ;  the 
trial,  in  case  of  a  dispute,  being  still  reserved  to  itxe pares; 
with  whom  the  witnesses  (if  more  than  one)  were  asso* 
ciated  and  joined  in  the  Yerdict(y);  till  that  also  was  abro- 
gated bj  the  statute  of  York,  12  £dw.  II.  st.  1,  c.  2.  And 
in  this  manner,  with  some  such  clause  of  hijs  testibus,  are 
aU  old  deeds  and  charters,  particularly  Magna  Charta, 
witnessed.  And  in  the  time  of  Sir  Edward  Coke,  crea- 
tions of  nobiUty  were  stiU  witnessed  in  the  same  man- 
ner (z).  But  in  the  sovereign's  common  charters,  writs, 
or  letters-potent,  the  style  is  now  altered :  for  at  present 
the  letters-patent  are  attested  thus :  '*  teste  meipso,  witness 
ourself  at  Westminster,  &c.,"  a  form  which  was  introduced 
by  Richard  the  first  (a),  but  not  conunonly  used  tiU  about 
the  beginning  of  the  fifteenth  century ;  nor  the  ^clause  of 
hys  testibus  entirely  discontinued  till  the  reign  of  Henry 
the  eighth  (&) ;  which  was  also  the  era  of  discontinuing  it 
in  the  deeds  of  subjects,  learning  being  then  revived,  and 
the  fiu^ulty  of  writing  more  general ;  and  therefore  ever 
since  that  time  the  witnesses  have  usually  subscribed  their 
attestations,  either  at  the  bottom,  or  on  the  back  ot  the 
deed(c). 

III.  We  are  next  to  consider  how  a  deed  may  be 
avoidedy  or  rendered  of  no  effect.  And  firom  what  has 
been  before  laid  down,  it  will  follow  that  if  a  deed  wants 
any  of  the  essential  requisites  before  mentioned,  either, 
1,  Proper  parties,  and  a  proper  subject-matter;  2,  Writing 


(«)  Feud.  1.  2,  t.  82.  («)  2  InsL  77. 

(x)  Splem.  GloM.  228;  Madox,  (a)  Madox,  Formul.  No.  515. 

FonnuL  Not.  21, 822,  6^.  (6)  Madox,  Dissert,  fol.  32. 

(y)  Co.  Litt  6  b.  (c)  2  Inst.  78. 
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[on  paper  or  parchment^  duly  stamped  (<^);  3,  Sufficient 
and  legal  words,  properly  disposed ;  4,  Reading,  if  desired 
before  the  execution;  5,  Sealing,  and  by  the  statute  of 
frauds,  in  most  cases,  signing  also ;  or  6,  Delivery  :--it  is, 
in  all  such  cases,  a  void  deed  ab  initio.  It  may  also  be 
avoided  by  matter  ex  post  facto :  as,  1,  By  rasure,  inter- 
lining, or  other  alteration  in  any  material  part ;  unless  a 
memorandum  be  made  thereof  at  the  time  of  the  execution 
and  attestation  (e).  2,  By  breaking  off  or  de&cing  the 
seal  (/).  3,  By  delivering  it  up  to  be  cancelled  (^),  that 
is,  to  have  lines  drawn  over  it  in  the  form  of  lattice  work 
or  cancelU  ;  though  the  phrase  is  now  used  figuratively  for 
any  matter  of  obliteration  or  defacing  it.  4,  By  the  dis- 
agreement of  such,  whose  concurrence  is  necessary,  in 
order  for  the  deed  to  stand :  as  of  the  husband,  where  a 
married  woman  is  concerned ;  or  of  an  in&nt  or  person 
under  duress,  when  those  disabilities  are  removed ;  and  tiie 
like.] 

Deeds  are  also  in  some  cases  avoided  by  objections 
relating  to  the  consideration  on  which  they  are  founded,  or 
to  their  want  of  consideration. 

The  consideration  of  a  deed  [may  be  either  a  good  or  a 
valuable  one.  A  good  consideration  is  such  as  that  of 
blood  or  of  natural  love  and  aflfection,  where  a  man  grants 
an  estate  to  a  near  relation ; — ^being  foimded  on  motives  of 
generosity,  prudence,  and  natural  duty :  a  valuable  consi- 
deration is  such  as  money,  marriage,  or  the  Hke,  which  the 


{i)  Vide  sup.  p.  490. 

(c)  See  Com.  Dig.  Fait  (F.  1); 
Pigot's  case,  11  Rep.  27  ;  Matson  v. 
Booth,  5  M.  &  Sel.  223;  Hall  v. 
ChandleM,  4  Bing.  123  ;  Hudson  v. 
Revett»  S  Bing.  368 ;  Davidson  «. 
Cooper,  18  Mee.&  W.  343.  If  there 
be  an  erasure  or  interlineation  in  a 
deed,  it  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  to 
have  been  made  at  or  before  the  time 


of  execution.  (See  Tatham  e.  Catta- 
raore,  20  L.  J.,  Q.  B.  364.)  On  the 
other  hand,  in  a  will  the  presumption 
is  the  other  way.  (Re  James,  1  Swab. 
&  Trist  238.) 

(/)  Matthewson's  case,  6  Rep. 
23. 

{g)  As  to  the  effect  of  cancella- 
tion, see  Vin.  Abr.  Faits  (X.  2,  3, 
4);  1  Shep.  Touch.  70;  Todd  v. 
Emly,  1 1  Mce.  &  W.  4. 
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[law  estoems  an  equiralent  given  for  the  grant  (A).]  Deeds 
made  without  any  consideration  whatever,  or  even  those 
made  for  good,  though  not  for  valuable,  consideration,  are 
said  to  be  voluntary;  and  bj  force  of  the  statute  27  Eliz. 
c  4  (t),  voluntary  deeds  are  void  as  against  bond  fide  pur- 
chasers (A) ;  and  are  also  void  (by  13  Eliz.  c.  5)  as  against 
creditors,  where  the  grantor  is  indebted  to  such  creditors  at 
the  time,  to  the  extent  of  insolvency  (l).  So  all  deeds  are 
liable  to  be  impeached  if  founded  on  immoral  or  illegal 
consideration,  or  if  obtained  by  fraud  (m).  But  in  general, 
their  legal  efficacy  wiU  not  be  prevented  by  the  mere  want 
of  consideration.  For  in  this  respect  they  are  distin- 
guished from  simple  contracts^  that  is,  contracts  not  under 
seal ;  to  the  validity  of  which  some  consideration  is  essen- 
tial :  but  a  writing  sealed  and  delivered  as  a  deed,  is  sup- 
posed by  the  law  to  be  made  with  due  deliberation ;  and 
to  express,  folly  and  absolutely,  the  intention  of  the  party 
by  whom  it  is  executed:  he  is  therefore  bound  by  its 
execution,  whether  he  received  a  consideration  for  the 
grant  or  engagement  which  it  comprises,  or  not  (n).    We 


(A)  Twyne's  case,  8  Rep.  88 ;  2 
Rol.  Abr.  779 ;  Palm.  214. 

(I)  Made  perpetual  by  89  Eliz. 
c.  18,  a.  81. 

(k)  See  Jobnaon  ••  Legard,  6  M. 
&  Sel.  60 ;  Doe  «.  Manning,  9  East, 
£9  ;  Doe  o.  Rolfe,  8  Ad.  &  El.  650  ; 
Metcalfe  v.  PuWertoft,  1  Ves.  &  Bea. 
188;  Doe  d.  Ricbarda  o.  Lewia, 
11  C.  B.  1035. 

(/)  See  Bac.  Abr.  Fraud  (C) ; 
Glaister  v.  Herver,  8  Vea.  200 ;  BaU 
terabee  v.  Farrington,  1  Swanst  118; 
HoUoway  v.  Millard,  1  Mod.  419 ; 
Jobnaon  o.  Legard,  Turn.  &  Rusa. 
298 ;  Tarleton  v.  Liddell,  20  L.  J., 
Q.  B.  507. 

(m)  See  Collins  v.  Blantern,  2 
Wils.  841. 

(n)  Bac.  Read.  Uaes,  79;  Bunnv. 
Guy,  4  Eaat,  200 ;  Irons  o.  Small- 


piece,  2  Bam.  &  Aid.  554 ;  Pratt  v. 
Barker,  4  Rusa.  507.  According  to 
Blackstone,  (vol.  iL  p.  296,)  a  deed 
made  witbout  consideration  is  *'as 
"  it  were  of  no  effect,  for  it  is  con- 
"  strued  to  enure  or  to  be  effectual 
"  only  to  tbe  use  of  the  grantor 
"  bimself."  But  this  properly  appliea 
only  to  conveyances;  and,  even  as  to 
these,  is  too  largely  laid  down :  for 
it  ia  clear,  that  a  conveyance,  if  in- 
tended to  be  gratuitoua,  or  by  way 
of  mere  gift,  will  operate  accord- 
ingly ;  and  be  effectual  for  tbe  bene- 
fit of  tbe  g^ntee,  except  aa  far  as 
it  may  interfere  with  tbe  rigbta  of 
creditors  or  bond  fide  purcbaaera. 
(See  Irons  «.  Smallpiece,  2  Bam.  & 
Aid.  554 ;  Pratt  v.  Barker,  4  Rusa. 
507.) 
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may  add  here,  that  whenever  it  appears  that  a  deed  was 
obtamed  by  fiaad,  force,  or  other  foul  practice,  or  it  is 
proved  to  be  an  absolute  forgery,  such  instrument  is  not 
only  incapable  of  being  enforced,  but  may  be  formally  set 
aside  by  the  judgment  or  decree  of  a  court  of  judicature. 
This  was  antiently  the  province  of  the  Court  of  Star 
Chamber,  and  it  now  belongs  to  the  Court  of  Chan- 
cery (o).  In  reference,  moreover,  to  this  subject,  it  is 
to  be  observed,  that  a  deed  may  not  only  be  avoided, 
but  discharged.  For  by  a  release  a  party  may  be  discharged 
from  the  obligations  even  of  a  valid  deed ;  but  such  release 
to  be  effectual  must  be  itself  by  Aeedi(p). 

IV.  As  to  the  general  rules  which  our  law  has  esta- 
blished relative  to  the  canstmctian  of  deeds,  they  are  prin- 
cipally as  follows : 

1.  A  deed  is  to  be  expounded  according  to  the  intention, 
where  the  intention  is  dear,  rather  than  according  to  the 
precise  words  used  (9).  For  **  verba  inUntiatti  debent  tn- 
servire ;"  and  ^'  qui  tueret  in  Uterdj  Jusret  in  cartice.^*  [There- 
fore by  a  grant  of  a  remainder,  a  reversion  may  well  pass, 
and  i  converso  (r).]  And  upon  a  similar  principle,  it  is 
a  maxim  that  [^*mala  grammoHca  nan  vitiat  chartam^ 
neither  fiJse  English  nor  bad  Latin  will  destroy  a 
deed(ff);  which  perhaps  a  classical  critic  may  think  to 
be  no  unnecessary  caution.] 

2.  To  explain  an  ambiguity  in  the  language  of  a  deed. 


(o)  1  Sbep.  Touch.  70 ;  2  Bl.  Com. 
309. 

(p)  See  West «.  Blakeway,  2  M. 
Ik  G.  729.  It  may,  boweTer,  be 
right  here  to  apprise  the  reader  that 
in  acme  cases  where  relief  against  a 
deed  can  be  had  in  Chancery,  re- 
cent enactments  have  allowed  relief 
to  be  obtained  also  in  a  court  of 
law ;  so  that  an  action  on  such  deed 


may  be  barred  by  a  release  not  by 
deed.  See  index  to  toI.  iiulmtU. 
"  EquiUble  Pleading." 

{q)  Chapman  v.  Dalton,  Plowd. 
289;  Hasker  V.  Sutton,  1  Bing.500. 

(r)  Hob.  27.  And  see  2  Saund. 
by  Wms.96b,  n.(l). 

(«)  Osbom^s  case,  10  Rep.  189 ; 
2  Show.  8U. 
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no  evidence  dehors  the  deed  itself  is  admissible  (0*  For 
in  such  cases,  the  doubt  arises  merely  itoxxx  the  fiulure  of 
the  parties  to  express  their  own  meaning  in  proper  terms ; 
and  if  the  law  allowed  the  difficulty  to  be  removed  by  ex- 
traneous evidence,  it  would  render  precision  of  leas  import- 
ance, and  introduce  inconvenient  laxity  into  the  structure 
of  deeds  in  general  (u).  But  here  it  is  necessary  to  distin- 
guish between  pa<«U  and  iiten^  ambiguities  (x).  The  first 
are,  where  the  doubt  arises  upon  the  fiuse  of  the  instrument 
itself;  and  to  these  the  rule  applies :  the  second  are,  where 
the  doubt  is  introduced  by  the  existence  of  a  &xA,  not 
apparent  on  the  &oe  of  the  deed ;  and  to  these  the  rule 
has  no  application  (y) :  the  reason  for  which  seems  to  be, 
that  where  the  ambiguity  itself  is  produced  by  circum- 
stances extraneous  to  the  deed,  its  explanation  must  of 
necessity  be  sought  for  through  the  same  medium. 

3.  The  construction  of  a  deed  should  be  made  upon  the 
entire  instrument,  and  so  as  to  give  e£fect,  as  fiur  as  pos- 
sible, to  every  word  that  it  contains  (z). 

4.  The  construction  should  h^fawmrabley  and  such  that 
re$  magis  valeat  guam  pereat{ay^    In  connection  appa- 


(( 


(<)  Bac.  Max.R6g.23.  The  same 
general  rule  applies  to  written  agree- 
ments,  not  amounting  to  deeds. 
(See  Higgins  o.  Senior,  8  Mee.  &  W. 
844.)  It  is  to  be  observed,  however, 
that  the  terms  of  a  contract  may,  in 
some  cases,  be  expounded  by  refer- 
ence to  usage.  (Spicero.  Cooper,  1 
Q.  B.  424;  Grant  v.  Maddox,  15 
Mee^  W.  745.) 

(v)  Or  (as  expressed  by  Lord 
Bacon)  it  would  *'  make  all  deeds 
*'  hollow,  and  subject  to  averments." 
(Bac.Max.Reg.  23.) 

(x)  As  to  patent  and  latent  ambi- 
guity, see  4  Cru.  Dig.  425 ;  6  Cm. 
Dig.  165;  Bac.  Max.  Reg.  28;  San- 
derson V.  Piper,  5  Bing.  N.  C.  425  ; 
Doe  d.  Gains  v.  Rouse,  5  C.  B.  422 ; 


Queen  v.  Wooldale,  6  Q.  B.  549. 

(y)  In  the  case  of  a  devise  (to 
which,  as  to  all  other  written  instru- 
ments, the  rule  applies),  a  "latent" 
ambiguity  haa  been  thus  illustrated, 
that  if  a  man  devise  to  his  son  John, 
having  two  sons  of  that  name, 
evidence  will  be  admitted  to  show 
which  son  the  testator  meant.  See 
5  Rep.  68  b;  2  A.tk.  372 ;  2  P.  Woia. 
185. 

(«)  2  Bl.  Com.  379. 

(a)  See  Plowd.  156;  Shep. Touch. 
82,  83 ;  2  Bl.  Com.  880 ;  2  Sauod. 
by  Wms.  96,  n.  (1);  Roe  o.  Tran- 
mar,  Willes,  682;  James  o.  Plant, 
in  error,  4  Ad.  &  £1.  766 ;  Doe  d. 
Lewis  «.  Davies,  2  Mee.  8r  W.  516. 


CHAP.  XVI. — OF  DEEDS.  609 

rently  with  which  rule,  it  is  also  laid  down,  that  [if  the 
words  will  bear  two  senses,  one  agreeable  to  and  another 
against  law,  that  sense  shall  be  preferred  which  is  most 
agreeable  thereto  (&).  As  if  tenant  in  tail  lets  a  lease 
to  have  and  to  hold  during  life  generally,  it  shall  be  con- 
strued to  be  a  lease  for  his  own  life  only,  for  that  stands 
with  the  law ;  and  not  for  the  life  of  the  lessee,  which  is 
beyond  his  power  to  grant.] 

5.  When  any  thing  is  granted,  the  means  necessary  for 
its  enjoyment  are  also  granted  by  implication;  for  it  is 
a  maxim  that  '^  cuicunque  aliquid  conceditur,  conceditur  et 
id  sine  quo  res  ipsa  non  esse  potuit  (c)."  Thus,  if  a  man 
conveys  a  piece  of  ground  in  the  midst  of  his  estate,  a 
right  of  way  to  come  to  it,  over  the  land  not  conveyed, 
will  pass  to  the  grantee. 

6.  [If  there  be  two  clauses  so  totally  repugnant  to  each 
other  that  they  cannot  stand  together,  the  first  shall  be  re- 
ceived, and  the  latter  rejected  (rf).] 

7.  Ambiguous  words  shall  be  taken  most  strongly 
against  the  grantor,  and  in  favour  of  the  grantee  (e). 
"  Verba  fortius  accipiuntur  contra  proferentem,**  [For  the 
principle  of  self-preservation  will  make  men  sufficiently 
carefiil  not  to  prejudice  their  own  interest,  by  the  too  ex- 
tensive meaning  of  their  words ;  and  hereby  all  manner  of 
deceit  in  any  grant  is  avoided,  for  men  would  always  affect 
ambiguous  and  intricate  expressions,  if  they  were  after- 
wards at  liberty  to  put  their  own  construction  upon  them.] 
But  [in  general,  this  rule,  being  a  rule  of  some  strictness 

(6)  Ca  Litt.  42  a.  Doe  d,  Spencer  v.  Pedley,  1  Mee. 

(c)  See  Co.  Litt.  56  a  ;  Shop.  &  W.  677.  The  rule,  however,  in 
Touch.  89;  Liford's  case,  11  Rep.  such  case,  when  arising  on  a  devise, 
52;  1  Saund.  by  Wins.  823  a,  n.  (6);  seems  to  be  to  consider  the  latter 
Lord  Darcey  v,  Askwith,  Hob.  2S4 ;  clause  as  the  one  to  be  followed. 
Earl  of  Cardigan  v.  Armitage,  2  (See  Co.  Litt  1126;  Plowd.  £41  ; 
Bam.  &  Cress.  211 ;  Harris  v.  Ryd-  Doe  d.  Spencer  v.  Pedley,  ubi  sup.) 
ing,  5  Mee.  &  W.  60 ;  Hinchliffe  v,  («)  See  Co.  Litt.  36  a ;  Bac.  Max. 
Kinnoul,  5  Bing.  N.  C.  24.  Reg.  3  ;    2  Bl.  Com.  380 ;  Doe  v. 

(d)  See  Shep.  Touch.  88 ;  Hard.  Edwards,  1  Mee.  &  W.  556;  Bullen 
94 ;  Doe  d,  Leicester,  2  Taunt.  113 ;  v.  Denning,  5  Bam.  &  Cress.  842. 
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and  rigour^  is  the  last  to  be  resorted  to,  and  is  never  to 
be  relied  upon  but  where  all  other  rules  of  exposition 
fail  (/)  ]  and  it  does  not  apply  to  a  grant  by  the  Crown 
at  the  suit  of  the  grantee  (^). 

Having  thus  considered  the  general  nature  of  deeds^  we 
may  remark  finally^  as  to  their  use  and  application^  that  it 
is  not  only  through  these  instruments  that  "  conveyances" 
are  for  the  most  part  effected,  but  that  a  deed  is  in  some 
cases  absolutely  essential  to  the  transaction  in  hand,  as 
will  be  more  fully  noticed  when  the  occasions  shall  arise. 

(/)  Bac.  Max.  Reg.  3.  (g)  Vide  post,  p.  627. 


(     511     ) 


CHAPTER  XVII. 

OF  ORDINARY  CON VBYANCES  — AND  FIRST,  OF 
THOSE  AT  THE  COMMON  LAW. 


The  branch  of  law  which  relates  to  ^'  conveyances,"  or 
the  instruments  of  voluntary  alienation,  is  properly  of  a 
practical  character,  and  seems  in  the  nature  of  things 
capable  of  being  regulated  with  great  simplicity.  It  in- 
volves, however,  in  the  English  jurisprudence,  considera- 
tions of  a  very  complex  and  subtle  kind,  and  has  been 
elaborated  into  a  highly  artificial  system,  known  under 
the  denomination  of  conveyancing ^ — a  system  which  main- 
tains its  own  separate  body  of  practitioners  and  professors, 
and  constitutes  a  science  in  itself  (a). 

In  the  earlier  times,  and  indeed  down  to  so  late  a  period 
as  the  reign  of  Henry  the  eighth,  the  chief  distinction  be- 
tween the  different  modes  of  conveyance,  as  regards  lands 
of  free  tenure  (5),  to  which  alone  our  attention  is  at  present 
directed,  was  this,  that  they  were  either  by  matter  in  pais^ 
or  by  matter  of  record  {c) ;  the  first,  which  were  the  ordi- 
nary class,  comprehending  such  as  were  transacted  between 
two  or  more  persons  in  pais,  in  the  country  (that  is,  ac- 
cording to  the  old  common  law,  upon  the  very  spot  to  be 
transferred  (rf)  ) ;  the  second,  such  as  were  effected  by  an 
assurance  in  the  superior  courts  of  justice.  But  in  and 
subsequent  to  the  reign  just  mentioned,  various  acts  of  par- 

(a)  See  44  Geo.  S,  c  98»  ■•  14.  conTeyed,  Tide  post,  c.  xxiu 

As  to  conveyancers,  see  23  &  24  (e)  As  to  reeord$,  vide  sup.  pp. 

Vict.  c.  127,  s.  34.  48,  488,  n.  {d):  and  see  the  same 

(6)  As  to  lands  o( copyhold  tenure,  note,  as  to  matter  inpait. 

and  the  manner  in  which  they  are  (d)  2  BL  Com.  294. 
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liament  have  been  passed,  the  effect  of  which  has  been  to 
introduce  a  new  class  of  conyeyances ;  distinguished  from 
the  more  antient  ones,  as  deriving  their  force  and  authority 
from  these  statutes,  and  not  fi*om  immemorial  custom,  or 
the  common  law  of  the  realm ;  and  it  will  be  found  con- 
venient, in  discussing  the  general  subject  of  conveyances, 
to  keep  the  latter  distinction,  as  weU  as  the  former,  promi- 
nently in  view. 

We-  shall  therefore  divide  the  conveyances  of  land  of 
freehold  tenure,  first,  into  conveyances  of  the  ordinary 
kind,  being  in  effect  the  same  with  those  antiently  described 
as  in  pais :  and  secondly,  into  conveyances  by  matter  of 
record;  which,  as  compared  with  the  other,  are  of  a  rarer 
or  more  special  description.  The  first  of  these,  we  shall 
again  subdivide  into  two  classes,  first,  conveyances  at 
common  law ;  secondly,  conveyances  by  statute  law.  The 
conveyances  at  common  law  will  constitute  the  subject  of 
the  present  chapter ;  and  they  may  be  thus  enumerated : — 
I.  Feofiment.  II.  Grant.  III.  Lease.  IV.  Exchange. 
V.  Partition.  VI.  Belease.  VII.  Confirmation.  VIII. 
Surrender.     IX.  Assignment.     X.  Defeasance. 

I.  A  Feoffinent.  In  the  course  of  our  past  disquisi- 
tions, we  have  already  had  firequent  occasion  to  refer  to 
this  method  of  conveyance,  because  it  was  for  ages  the 
only  method  in  ordinary  use  by  which  our  ancestors  were 
wont  to  convey  the  freehold  of  land  in  possession ;  and  the 
doctrines  relating  to  it  are  by  consequence  very  closely  con- 
nected vdth  the  fundamental  principles  of  the  law  of  real 
property,  and  essential  to  their  illustration  (rf).  And  for 
the  same  reason,  we  shall  proceed  now  to  give  a  somewhat 
fuller  account  of  its  nature  and  properties  than  its  actual 
importance,  in  practice,  would  seem  to  justify.  For  it  is 
necessary  here  to  apprize  the  reader,  that  this  conveyance 
has  now  &llen,  in  great  measure,  into  disuse,  having  been 

(J)  As  to  feoffment,  see  Co.  Litt.  48  a. 
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almost  entirely  supplanted  by  some  of  that  class  which  are 
feunded  on  the  statute  law  of  the  reahn. 

[A  feoffinent,  then^  is  derived  from  the  verb  to  enfeoff, 
feoffare  or  infeudare^  to  give  one  a  feud,]  and  is  a  method 
of  aUenation  appUcable  to  the  purpose  above  described,  viz. 
that  of  conveying  an  estate  of  freehold  in  possession  in  a 
corporeal  hereditament;  and  to  that  purpose  only(«). 

[This  is  plainly  derived  from— or  is  indeed  itself  the  very 
mode  of — ^the  antLent  feudal  donation ;  for  though  it  may 
be  performed  by  the  word  "  enfeojffT^  or  **  grant,"  yet  the 
aptest  word  of  feoffinent  is  "  rfo"  or  "  ded€\f).  And  it 
is  still  directed  and  governed  by  the  same  feudal  rules ;  in- 
somuch that  the  principal  rule  relating  to  the  extent  and 
effect  of  the  feudal  grant,  '^  tenor  est  qui  legem  datfeudo,^^ 
is,  in  other  words,  become  the  maxim  of  our  law  with  relar- 
tion  to  feoffinents,  "  modus  legem  dot  donationV^  (g).  And 
therefore  as  in  pure  feudal  donations,  the  lord,  from  whom 
the  feud  moved,  must  ex|H-essly  limit  and  declare  the  con- 
tinuance or  quantify  of  estate  which  he  meant  to  confer, 
'^  ne  guis  plus  donasse  pr€Bsumaiuri  quam  in  donatiane  ex- 
presserit;^^  so,  if  one  grants  by  feoffinent  lands  or  tenemeats 
to  another,  and  limits  or  expresses  no  estate,  the  grantee 
(due  ceremonies  of  law  being  performed)  hath  baxely  an 
estate  for  life  (A).  For  as  the  personal  abilities  of  the  feo£fee 
were  originally  presumed  to  be  the  immediate  or  principal 
inducements  to  the  feoffiment,  the  feofiee's  estate  ought 
to  be  confined  to  his  person,  and  subsist  only  for  his  life ; 
unless  the  feoffor,  by  express  provision  in  ihe  creation  and 


(e)  A  reversion  or  remainder, 
however,  and  the  particular  estate 
on  which  it  is  expectant,  may  be 
created  by  the  same  feoffinent  (vide 
rap.  p.  S27).  And  so  a  freehold 
reversion  already  created,  if  expec- 
tant on  a  particular  estate  for  years, 
may  be  transferred  by  feoffment, 
with  the  consent  of  the  particular 
tenant    (Co.  Litt.  48  b.)    But  where 

VOL.  I. 


his  consent  is  not  given^  the  con- 
veyance must  be  by  grant,  and  the 
livery  is  void.  Litt  s.  567;  Co. 
Litt  48  b. 

(/)  Co.  Litt  9  a.  As  to  the  effect 
of  these  words,  in  respect  of  their 
not  now  implying  any  covenant  in 
law,  vide  sup.  p.  498,  n. 

(g)  Wright's  Ten.  2L 

{k)  Co.  Litt.  42  a. 

L  L 
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[constitution  of  the  estate,  hath  given  it  a  longer  continu- 
ance.] It  has  therefore  been  the  practice  in  all  feoffinents, 
fiom  time  immemorial,  to  limit,  hj  express  words,  the 
nature  of  the  estate  intended  to  be  conrejed. 

[But  hj  the  mere  words  of  the  donation  the  feoffinent 
is  by  no  means  perfected ;  there  remains  a  very  material 
ceremony  to  be  performed,  called  livery  ofseisiuy']  without 
which  the  transaction  cannot  operate  as  a  feoffinent  (t). 
[This  livery  of  seisin  is  no  other  than  the  pure  feudal  in- 
vestiture or  delivery  of  corporal  possession  of  the  land  or 
tenement,  which  was  held  absolutely  necessaiy  to  complete 
the  donation  (A).  "  Nam  feudum  sine  investUuri  nuUo 
modo  canstitui  potuW  (/) ;  and  an  estate  was  then  only  per- 
fect when,  as  the  author  of  Fleta  expresses  it  in  our  law, 
*' Jit  juris  et  seisintB  conjunctio^^  (m). 

Investitures,  in  their  original  rise,  were  probably  in- 
tended to  demonstrate  in  conquered  countries  the  actual 
possession  of  the  lord :  and  that  he  did  not  grant  a  bare 
litigious  right,  which  the  soldier  was  ill  qualified  to  pro- 
secute, but  a  peaceable  and  firm  possession.  And  at  a 
time  when  writing  was  seldom  practised,  a  .mere  oral  gift, 
at  a  distance  from  the  spot  that  was  given,  was  not  likely 
to  be  either  long  or  accurately  retained  in  the  memory  of 
bystanders,  who  were  very  little  interested  in  the  grant. 
Afterwards  they  were  retained  as  a  public  and  notorious 
act,  that  the  country  might  take  notice  of  and  testify  the 
transfer  of  the  estate ;  and  that  such  as  claimed  title  by 
other  means,  might  know  against  whom  to  bring  the^ 
actions. 

In  all  well-govemed  nations,  some  notoriety  of  this  kind 
has  been  ever  held  requisite,  in  order  to  acquire  and  ascer- 
tain the  property  of  lands.  In  the  Soman  law,  plenum  do^ 
minium  was  not  said  to  subsist,  unless  where  a  man  had 
both  the  riffht  and  the  corporal  possession  ;  which  posses- 
sion could  not  be  acquired  without  both  an  actual  intention 

(•)  Lite  8.  70.  (/)  WrighfB  Ten.  37. 

(k)  Vide  lup.  p.  181.  (m)  L.  S,  c  15,  ■.  5. 
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[to  possess,  and  an  actual  seisin  or  entry  into  the  premises, 
or  part  of  them,  in  the  name  of  the  whole  (n).  And  even 
in  ecclesiastical  promotions  where  the  freehold  passes  to 
the  person  promoted,  corporal  possession  is  required  at  this 
day  to  vest  the  property  completely  in  the  new  proprietor ; 
who,  according  to  the  distinction  of  the  canonists  (o),  ac- 
quires the  jus  ad  rem,  or  inchoate  and  imperfect  right, 
by  nomination  and  institution ;  but  not  the  jus  in  re,  or 
complete  and  frdl  right,  unless  by  corporal  possession. 
Therefore  in  ecclesiastical  dignities,  possession  is  given  by 
**  instalment  ;'*  in  rectories  and  vicarages,  by  **  induction ;" 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  in- 
stitution. So  also  even  in  descents  of  lands  by  our  law, 
which  are  cast  on  the  heir  by  act  of  the  law  itself,  the 
heir,]  as  we  have  seen,  [has  not  plenum  dominium^  or  full 
and  complete  ownership,  till  he  has  made  an  actual  cor- 
poral entry  into  the  lands  (p)*] 

[Yet  the  corporal  tradition  of  lands  being  sometimes  in- 
convenient, a  symbolical  delivery  of  possession  was  in  many 
cases  antiently  allowed,  by  transferring  something  near  at 
hand,  in  the  presence  of  credible  witnesses;  which,  by 
agreement,  should  serve  to  represent  the  very  thing  de- 
signed to  be  conveyed ;  and  an  occupancy  of  this  sign  or 
symbol  was  permitted  as  equivalent  to  occupancy  of  the 
land  itself  Among  the  Jews,  we  find  the  evidence  of  a 
purchase  thus  defined  in  the  book  of  Buth  {q) :  "  Now 
'*  this  was  the  manner  in  former  time,  in  Israel,  concem- 

(n)  **  Nam  apitcimur  potseMtionem  (p)  Vide  lup.  p.  482,  where  it  is 

eorpore  ei  tmimo ;  neque  per  te  eorpore,  noticed   that  an  heir  before  entiy 

neque  per  te  animo.    Non  autem  ita  cannot  maintain  an  action  of  tres- 

aeetpiendum  est,  ut  qui  fimdum  pot'  pass.    So  under  the  rule  that  for- 

tidere  velit,  omnet  glehat  eireumam'  merly  required  a  title  by  deacent 

Imleti  ted  tmfficit  quamlibet  partem  to  be  traced  from  the  person  last 

e;ut  fundi  introire,'* — Ff.  41,  2,  3. —  seised  of  the  inheritance,  the  heir 

And  again :   <*  traditiontbut  dominia  was  incapable,  before  entry,  of  being 

rerum,  mm  nudit  paetit,  tranrferun-  made  the  root  of  descent,  Tide  sup. 

Iiir."— Cod.  2,  8,  20.  p.  899. 

(o)  Decretal.  1,  8,  t.  4,  c  40.  {q)  Ruth,  ch.  iv.  ▼.  7.'. 
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[f^  ing  redeeming  and  concerning  changing^  for  to  confirm 
"  all  things ;  a  man  plucked  off  his  shoe,  and  gave  it  to 
'^  his  neighbour :  and  this  was  a  testimony  in  laraeL'' 
Among  the  antient  Goths  and  Swedes,  contracts  for  the 
sale  of  lands  were  made  in  the  presence  of  witnesses,  who 
extended  the  doak  of  the  buyer,  while  the  seller  cast  a 
clod  of  the  land  into  it,  in  order  to  give  possession ;  and  a 
staff  or  wand  was  also  deUyered  fix>m  the  vendor  to  the 
rendee,  which  passed  through  the  hands  of  the  wit- 
nesses (r)«  With  our  Saxon  ancestors,  the  deliyery  of  a 
tujf  was  a  necessary  solemnity  to  establish  the  conveyance 
of  lands  («)•  And  to  this  day,  the  conveyance  of  our 
copyhold  esUtes  is  usually  made  firom  the  seller  to  the  lord 
or  his  steward,  by  delivery  of  a  rod  or  vei^e,  and  then 
from  the  lord  to  the  purchaser,  by  re-delivery  of  the  same, 
in  the  presence  of  a  jury  of  tenants. 

Conveyances  in  toritinff  were  the  last  and  most  refined 
improvement.]  For  the  donation,  when  depending  on  the 
remembrance  and  testimony  of  witnesses,  [was  liable  to  be 
forgotten  or  misrepresented,  and  became  frequently  incar 
pable  of  proo£  Besides,  the  new  occasions  and  necessi- 
ties introduced  by  the  advancement  of  commerce,  required 
means  to  be  devised  of  charging  and  encumbering  estates,] 
without  an  absolute  sale  thereof;  [and  of  making  them 
liable  to  a  multitude  of  conditions  and  minute  designa- 
tions.] Written  deeds  (^)  were  consequently  introduced, 
[in  order  to  specify  and  perpetuate  the  peculiar  purposes 
of  the  party  who  conveyed :]  and  now  by  the  statute  of 
fi*auds  (29  Car.  11.  c.  3)  s.  1,  no  estate  created  by  livery 
of  seisin  only,  and  not  in  writing  signed  by  the  party,  or 
his  agent  by  writing  lawfiilly  authorized,  shall  be  of  any 
force  except  to  constitute  an  estate  at  wilL  Since  this 
statute,  therefore,  a  feoffinent  has  not  been  effectual  unless 

(r)  StierDhook,  de  Jure  Sucon.  L  called  a  charter  of  feoffment ;  aad 

2,  c.  4.  this  b  the  more  appropriate  term. 

(«)  Hickea,  Dissert.  EpistoUr.  85.  Co.  Litt  9  b,  86  a,  n.  (1). 
(t)  A  deed  of  feoffment  is  also 
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accompanied  either  bj  deed  or  writing  go  signed ;  though 
the  transaction  has  been  neyertheless  considered  as  de- 
riving its  legal  force  from  the  lirery,  and  not  from  the 
written  instrument  (tt).  And  now  by  8  &  9  Vict,  c  106, 
8.  3,  a  feoffinent  made  after  Ist  October,  1845,  other  than 
a  feoffinent  made  under  a  custom  by  an  in&nt  {x\  shall  be 
void  at  law  unless  evidenced  bj  deed. 

[Livery  of  seisin  is  either  "  in  deed"  or  "  in  law."  Livery 
in  deed  is  thus  performed.  The  feoffor,  lessor,  or  his  at- 
torney, together  with  the  feoffee,  lessee,  or  his  attorney  (for 
this  may  as  effectually  be  done  by  deputy  or  attorney  as  by 
the  principab  themselves  in  person),  come  to  the  land,  or 
to  the  house ;  and  there,  in  the  presence  of  witnesses,  de- 
clare the  contents  of  the  feoffinent  or  lease  on  which 
livery  is  to  be  made.  And  then  the  feoffor,  if  it  be  of 
land,  doth  deliver  to  the  feofifee  (all  other  persons  being 
out  of  the  ground)  a  clod  or  turf,  or  a  twig  or  bough  there 
growing,  with  words  to  this  effect :  "  I  deliver  these  to  you 
in  the  name  of  seisin  of  all  the  lands  and  tenements  con- 
tained in  this  deed."  But  if  it  be  of  a  house,  the  feoffor 
must  take  the  ring  or  latch  of  the  door  (the  house  being 
quite  empty),  and  deliver  it  to  the  feoflfee  in  the  same  form ; 
and  then  the  feoffee  must  enter  alone,  and  shut  to  the 
door,  and  then  open  it,  and  let  in  the  others  (y).  And  in 
all  these  cases  it  is  prudent  and  usual  to  indorse  the  livery 
of  seisin  on  the  back  of  the  deed,  specifying  the  manner, 
place  and  time  of  making  it,  together  with  the  names  of 
the  witnesses  (^r).]     And  thus  much  for  Uvery  in  deed. 

[Livery  in  law  is  where  the  same  is  not  made  on  the 
land,  but  in  sight  of  it  only ;  the  feoffor  saying  to  the  feof- 


(«)  Co.  Litt  48  a ;  et  vide  rap.  p. 
502,  n.  (n.) 

(«)  Ai  to  tfaii  custom  in  gavel- 
kind, vide  Bap.  p.  218. 

(jf)  Co.  Litt  48  a;  West.  Symb. 
251.  Farther  information  will  be 
foand  in  Blaekstone  (vol.  ii»  p.  815) 
on  this  subject  I  and  particularly  as 


to  the  cases  in  which  more  than  one 
livery  will  be  required,  In  conse- 
quence of  the  lands  lying  in  dif- 
ferent counties,  or  the  like. 

(s)  As  to  the  manner  of  making 
livery  of  seisin,  see  also  Roe  v.  Rash- 
leigh,  8  Bam.  ft  Aid.  156 ;  Doe  «. 
Taylor,  2  Nev.  &  M.  508. 
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[fee,  "  I  give  jou  jonder  land^  enter  and  take  possession.'^ 
Here>  if  the  feoffee  enters  during  the  life  of  the  feoffor,  it 
is  a  good  livery,  but  not  otherwise.]  By  the  antient  law, 
indeed,  if  he  dared  not  enter  through  fear  of  his  life  or 
bodily  harm,  his  continual  ckdm  (a)— made  yearly  in  due 
form — ^would  suffice  without  an  entry.  But  this  is  now 
altered  by  3  &  4  Will.  IV.  c  27,  s.  11,  which  provides 
that  no  right  of  entry  or  action  shall  in  future  be  pre- 
served by  continual  claim.  [Livery  in  law  cannot  be 
given  or  received  by  attorney,  but  only  by  the  parties 
themselves  (&)•] 

By  feoffinent,  not  only  a  fee  simple  may  be  conveyed, 
but  an  estate  tail  or  an  estate  for  life;  for  these  (as  we 
have  seen)  are  all  estates  of  freehold.  But  the  term  *^  feoff- 
ment" is  considered  as  importing  more  properly  a  convey- 
ance of  ihefee  ;  while  the  conveyance  of  an  estate  tail  is 
more  technically  called  gift;  that  of  an  estate  for  life,  a 
demise  or  lease  (c). 

The  last  point  that  we  shall  notice  with  respect  to  this 
conveyance,  is,  that  up  to  a  recent  period  it  has  been 
distinguished  from  others  by  the  following  property ;  that 
when  made  (without  fraud)  by  a  person  in  actual  pos- 
session, it  would  always  have  the  effect  of  passing  to  the 
feoffee  a  freehold,  either  by  right  or  by  wrong.  For  it  was 
a  delivery  of  the  actual  seisin,  that  is,  of  the  actual  pos- 
session, as  for  an  estate  of  freehold,  in  fee,  in  tail,  or  for 
life ;  BO  that  if  the  feoffor  was  himself  lawfrdly  seised  to 
the  frill  extent  of  the  estate  that  he  conveyed,  a  freehold 
as  of  right  would  pass ;  and  even  if  he  was  not  lawftilly 
seised,  or  not  lawftilly  seised  to  that  extent,  a  freehold 
would  still  pass,  though  a  freehold  by  wrong  {d).     And 

(a)  Litt  B.  421 ;  Co.  Litt.  48  b ;  2  it  differs  in  nothing  from  a  feoffment, 

Inst  483.  but  in  the  nature  of  the  estate  pass- 

(6)  Co.  Litt  £2  b.  ing  by  it" 

(c)   Litt  8.   59;   Co.  Litt  9  a.  (d)  Litt  ss.  699,611;  Co.  Litt 

Blackstone  (vol.  ii.  p.  316)  enume-  367  a;  Fermor's  case,  3  Rep.  77; 

rates  "gift"  as  a  separate  convey-  Taylor  ©.  Horde,  1  Burr.  60;  Co, 

ance;  but,  as  he  himself  remarks,  Litt  by  Butl.  330  b,  n.  (1);  2  Sand. 
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when  by  such  means,  or  by  any  other,  a  wrongful  or  tor~ 
tious  freehold  was  created,  the  effect  was,  that  the  person 
lawfriUy  entitled  to  the  freehold  in  possession  was  disseised  ; 
and  if  there  were  any  persons  in  reversion  or  remainder, 
such  reversion  or  remainder  was  displaced  or  divested,  so 
that  each  of  these  parties  ceased  to  retain  (strictly  speak- 
ing) an  estate  ;  though  each  nevertheless  possessed  a  right 
of  entry  ;  that  is,  was  entitled,  in  his  proper  turn,  to  enter, 
and  eject  the  wrong-doer,  and  thus  to  revest  his  own 
estate  («)•  But  all  this  doctrine,  so  far  as  regards  the  ope- 
ration of  a  feoffment  by  wrong, — ^long  diminished  in  prac- 
tical importance  by  the  growing  rarity  of  feoffinents,  and 
by  other  causes,  and  latterly  involved  in  some  degree  of 
obscurity, — ^is  now  abolished  by  the  provision  of  8  &  9 
Vict.  c.  106,  8.  4,  to  which  we  have  had  frequent  occasion 
already  to  refer,  that  ^'  a  feoffinent  made  after  the  1st  Oc- 
tober, 1845,  shall  not  have  any  tortious  operation." 

II.  A  Ghrant  is  effected  by  mere  deed,  without  livery  of 
seisin,  containing  words  expressive  of  the  intention  to  con- 


Ub.  18,  20  ;  Doe  v.  Hall,  2  Dow.  & 
Ry.  88  \  Doe  «.  Lynet,  3  Barn.  St 
Cress.  888 ;  Doe  v.  Taylor,  5  Bam. 
&  Adol.  675.  The  doctrine  in  the 
text,  though  no  longer  in  force,  yet 
deserves  attention  from  its  tendency 
to  illustrate  ihe  principles  of  the 
law  of  real  property.  It  is  to  he 
observed,  that,  independently  of  a 
feoffment,  a  tortious  estate  may  be 
created  by  any  act  that  produces  a 
disseisin,  or  any  wrongful  ouster  of 
the  freehold.  (Co.  Litt  2  a.)  The 
nature  of  these  wrongful  acts  will  be 
explained  in  that  part  of  Ae  work 
which  treats  of  civil  iiyuries,  vide 
post,  bk.  V.  c.  VIII. 

(e)  Co.  Litt.  251  a,  b,  827  b ;   1 
Saund.  by  Wms.  8 19,  n.  (1 ) ;  Focus 


V.  Salisbury,  Hard.  401,  402.  In  the 
particular  case,  however,  of  a  wrong- 
ful feoffment  by  tenant  in  tail  in 
possession,  the  effect  was  different ; 
for  it  was  a  duamtinnanee,  which  for- 
merly deprived  the  reversioner  or 
remainder-man  (as  well  as  the  issue 
in  tail)  even  of  his  right  ff  entry, 
and  left  him  nothing  but  a  right  of 
actioH.  (Co.  Litt  327  b.)  But  by  8  & 
4  Will.  4,  c  27,  t.  89,  a  discon- 
tinuance is  no  longer  to  be  attended 
with  this  effect  (see  also  8  fr  9  Vict, 
c  106,  s.  4).  A  discontinuance, 
besides,  involved  (as  we  have  seen) 
no  forfeiture  of  the  particular  es- 
tate ;  though  it  was  otherwise  with 
a  wrongful  feoffment  by  tenant  for 
life  or  years.    Vide  sup.  p.  468. 
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Tcy.  The  appropriate  worda  are  "  dedi  et  conceiri,"  '*  hare 
giren  and  granted/'  but  thej  may  be  Bupplied  by  others 
of  the  like  import  (^).  This  was  the  regular  method, 
by  the  common  law,  of  transferring  estates  in  expec- 
tancy (that  is,  reversions  and  remainders)  in  corporeal  here- 
ditaments(A),  as  feoffinent  was  of  transferring  a  freehold 
estate  in  possession.  And  the  same  mode,  viz.  grant,  was 
appropriate  also  to  the  transfer  (for  whatever  estate)  of 
hereditaments  incorporeal  (i) — ^such  as  advowsons,  com- 
mons, rents,  ftc^ — of  which  we  are  to  treat  hereafter.  For 
it  obviously  results  from  the  nature  both  of  things  incor- 
poreal, and  of  corporeal  things  in  expectancy,  that  no 
livery  can  be  made  of  them :  not  of  the  first,  because  they 
are  not  capable  of  possession ;  nor  of  the  last,  because  the 
possession  is  in  the  particular  tenant,  and  not  in  the  grantor. 
For  which  reason  they  were  formerly  both  said  to  lie  in 
grant;  while  corporeal  hereditaments  in  possession  were 
said  to  lie  in  livery  (j).  And  as  the  latter  passed  by  force 
of  the  livery  of  seisin,  so  the  former  passed  by  force  of  the 
deed.  But  the  conveyance  by  grant,  is  now  extended  to 
all  kinds  of  hereditaments ;  for  by  8  &  9  Vict  c.  106,  s.  2, 
it  is  enacted,  that,  after  the  1st  October,  1845,  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  convey- 
ance of  the  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery*' (ft).  It  is  also  to  be  remarked 
under  this  head,  that  by  the  antient  law,  besides  the  grant 
itself,  an  additional  ceremony  was  required  where  a  rever- 
sion or  remainder  was  the  subject  of  transfer;  viz.  the 

(g)  2  Sand.  Us.  47.     The  word  (J)  2  Rep.  81  b  i  Doe  v.  Cole,  7 

**  give"  or  "  grant"  is  by  8  &  9  Vict.  Bam.  &  Cress.  248. 

c.  106,  s.  4,  to  imply  no  covenant  as  (k)  It  will  be  seen  hereafter  (post, 

to  title  or  otherwise ;  vide  sup.  p.  p  547)  that  the  effect  of  this  enact- 

498,  n.  («).  roent  has  been  to  make  a  grant  the 

(A)  Co.  Litt  172  a,  832  a,  b.  usual  method  of  passing  real  estate 

(a)    As  to  incorporeal  heredita-  inter  vivoSf  under  the  present  system 

menta,    vide    sup.    p.    I7S;    post,  of  conveyancing. 

C.  XXIII. 
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attornment  of  the  tenant  of  the  particular  eetate^  to  the 
grantee  (/).  But  by  the  statute  4  &  5  Anne^  c.  16^  this 
requisite  is  now  dispensed  with  (m). 

III.  A  Lease  (or  ''  demise'^)  is  a  convejance  hj  which 
a  man  grants  lands  or  tenemetits  (usually  with  the  reser- 
vation of  a  rent)  to  another,  for  life,  for  years,  or  at 
will  (n),  such  estate  being  short  of  the  lessor's  own  interest 
therein  (o) ;  for  if  it  be  to  the  fiill  extent  of  that  interest^ 
it  is  then  properly  an  "  assignment/'  and  no  lease  (p).  A 
lease  of  land  for  life,  being  a  freehold  interest,  could  not 
be  constituted  by  the  common  law  without  Uvery  of  seisin  ; 
and  therefore  the  lease  could,  in  such  case,  be  only  by  way 
of  feoffinent  (q) :  but  if  the  estate  were  for  years,  or  at 
will,  no  livery  was  required  (r) ;  nor  was  a  deed,  or  even 
any  writing,  formerly  essential  to  the  efficacy  of  a  demise 
of  land(«).  The  law,  however,  on  this  subject  has  been 
since  altered ;  for  by  the  Statute  of  Frauds,  (29  Car.  II. 
c.  3,)  ss.  1,  2,  aU  leases  whatever,  with  the  exception  of 
those  not  exceeding  three  years  and  with  a  rent  of  not  less 


(/)  Lite.  8. 568, 569 ;  Doe  v.  Finch, 
4  Barn.  &  Adol.  303.  As  to  attorn- 
ment,  vide  sup.  pp.  472,  474 ;  Litt. 
I.  551 ;  Co.  Litt.  809  a  <  Glib.  Ten. 
90,91. 

(m)  See  Doe  d.  Agar  v.  Brown, 
2  Ell.  &  BL  381. 

(m)  Litt.  I.  58.  A  leaie  may  be 
either  of  land  in  the  posaession  of 
the  leisor,  or  of  land  whereof  he  haa 
the  reTeraion  or  remainder  ]  for  of 
the  latter  he  may  make  a  leaae  for 
years  in  fiUurOf  to  take  effect  in 
poaseasion,  on  the  determination  of 
the  particular  estate;  and  he  may 
also  grant  the  reversion  for  a  term 
short  of  hia  own  interest  therein; 
but  such  grant  must  be  by  deed. 
See  Co.  Litt.  47  a ;  Bac.  Abr. 
Leases  (N.) 

(o)  Aa  to  the  nature  of  leases  ge- 


nerally, see  Co.  Litt.  48  b ;  and  Bac. 
Abr., "  Leases  and  Terms  of  Years," 
"  where  "  (says  Blackstone,  vol.  ii.  p. 
828,  til  noth)  **  the  subject  is  treated 
"  in  a  perspicuous  and  masterly  man- 
**  ner:  being  supposed  to  be  extracted 
"  from  a  manuscript  of  Sir  Geoffrey 
'*  Gilbert"  As  to  leases  under 
powers  defectiTely  executed,  see  12 
&  18  Vict,  cc  26,  110;  18  &  14 
Vict.  c.  17. 

(p)  2  Bl.  Com.  817. 

iq)  Litt.  s.  59. 

(r)  Ibid. 

(«)  But  a  lease  of  an  me&rp&real 
hereditament  could  not  be  made  at 
common  law  without  deed.  (Co.  Litt. 
49 ;  Bird  v.  Higginson,  6  Ad.  &  El 
824;  Rex  v.  Marquis  of  Salisbury, 
8  Ad.  &  El.  716.) 


522  BK.  U.  OF  RIGHTS  OF  PROPERTY. — ^PT.  I.  THIN6B  REAL. 


than  two-thirds  of  the  improved  value,  must  now  be  put 
into  writing  and  signed  b  j  the  lessor  or  his  agent  lawfiilly 
authorized  in  writing  (ii).  And,  bj  the  recent  statute  of 
8  &  9  Vict.  c.  106,  (sect.  3),  it  is  further  provided,  that  a 
lease,  required  by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments,  made  after  1st  October,  1845,  shall  be  void 
at  law  unless  made  by  deed :  though,  on  the  other  hand, 
— ^by  the  effect  of  the  same  statute,  (sect.  2,)  providing 
that  all  corporeal  hereditaments  shall,  as  regards  the  con- 
veyance of  the  immediate  freehold  thereof,  be  deemed  to  lie 
in  grant  as  weU  as  in  Hvery-a  lease  even  for  life  nu^ynow 
be  effected  by  grant,  without  livery  of  seisin.  It  results, 
however,  from  the  former  observations  with  respect  to 
estates  for  years,  that  a  lease  of  land  for  years  will  not 
vest  in  the  lessee  a  complete  estate  for  all  purposes,  until  he 
has  made  entry  on  the  land  demised ;  and  that  in  the  mean 
time  he  takes  nothing  beyond  an  interesse  termini  {v\ 

When  the  lease  is  for  years  only,  the  estate  may  be 
granted  to  take  effect  in  possession  either  immediately,  or 
at  some  friture  time  (x) ;  and,  in  the  latter  case,  the  lessee 
has  of  course  no  right  to  enter  until  that  friture  time  has 
arrived.  But  it  is  important  carefrdly  to  distinguish  these 
leases  in  futttro  from  mere  agreements  to  let;  for  an  in- 
tended lessor  may,  without  using  such  words  as  actually  to 
divest  himself  of  any  interest  present  or  friture,  simply 
engage  to  grant  a  lease  at  a  friture  period ;  and  as  no  in- 
terest in  the  mean  time  passes,  this  will  be  a  mere  agree- 
ment, and  no  lease  (y).     And  with  respect  to  such  agree- 


(if)  As  to  signature  in  the  case  of 
demises  under  teal,  vide  sup.  p.  502, 
n.  (m.) 

(o)  Vide  sup.  p.  29S. 

(x)  Vide  sup.  p.  827. 

(y)  Whether  a  given  instrument 
amounted  to  a  lease,  or  only  to  an 
agreement  to  let,  was  (before  the  late 
provision  of  8  &  9  Vict  c.  106,  s.  3, 
mentioned  in  the  text, )  a  question  of 
construction  upon  the  words  used, 


and  often  a  difficult  one.  (See  Poole 
o.  Bentley,  12  East,  168;  Doe  v. 
Groves,  16  East,  244;  Doee.Ries,  8 
Bing.  178 ;  Warman  o.  Faithftil,  6  B. 
&  AdoL  1042;  Hayward  v.  Haswell, 
6  Ad.  &  E.  265  ;  Chapman  o.  Bluck, 
4  Bing.  N.  C.187 ;  Doe  v.  Benjamin, 
9  Ad.  &  Ell.  644 ;  Doe  v.  Clarke,  7 
Q.  B.  211 ;  Chapman  o.  Towner,  6 
Mee.  &  W.  100 ;  Curling  o.  Mills,  6 
Man.  &  G.  1 82. )    The  statute  above 
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ments,  it  is  material  to  remark,  that  by  29  Car.  II.  c.  3,  s.  4, 
thej  are  required,  even  where  the  term  agreed  for  is  less 
than  three  years,  to  be  in  writing  (z). 

[The  usual  words  of  operation  in  a  lease  are  ''  demise, 
"  grant,  and  to  &rm  let,"  demisi,  concessit  et  ad  firmam 
tradidi(ay\  For  [^fartn  or  fecrme  is  an  old  Saxon  word 
signifying  provisions  (6) ;  and  it  came  to  be  used  instead  of 
rent  or  render,  because  antiently  the  greater  part  of  rents 
were  reserved  in  provisions — ^in  com,  in  poultry,  and  the 
like, — ^till  the  use  of  money  became  more  frequent :  so  that 
a  fiirmer,^rfiiant»,  was  one  who  held  his  lands  upon  pay- 
ment of  a  rent  or  feorme ;  though  at  present,  by  a  gradual 
departure  from  the  original  sense,  the  word  farm  is  brought 
to  signify  the  very  estate  or  lands  so  held  upon  &rm  or 
rent]  Neither  the  words  "to  ferm  let,"  however,  nor 
any  of  the  others  above  specified,  are  indispensable  to  the 
effect  of  a  demise ;  any  expressions  sufficiently  indicating 
the  intention  of  one  of  the  parties  to  divest  himself  of 
the  possession,  for  a  determinate  period,  in  &vour  of 
the  other,  being  clearly  sufficient  to  constitute  a  lease  (c). 
And  it  has  been  adjudged  that  even  the  words  "  agree  to 
let,"  may  be  so  used  as  to  amount  in  construction  of  law  to 
an  actual  demise ;  and  are  not  necessarily  to  be  expounded 
as  a  mere  agreement  for  a  lease  (d).  In  reference  to  the 
covenants  contained  in  a  lease,  we  may  here  observe,  that 
it  results  from  what  has  been  before  stated  as  to  covenants 
running  with  the  land{e\  that  the  lessee  is  liable  not  only 
to  the  original  landlord  or  reversioner,  but  in  case  of  the 


mentioned  will  probably  have  tbe 
effect  of  preventing,  to  a  certain 
extent,  the  occurrence  of  this  ques- 
tion ;  which  there  will  also  be  now 
the  less  frequent  inducement  to  raise 
in  consequence  of  the  recent  Stamp 
Act,  23  Viet  c  1£,  which  imposes 
the  same  duty  on  an  agreement  for 
a  lease  as  on  a  lease  for  any  term  not 
exceeding  seven  years, 
(s)  See  Imman  v.  Stamp,  1  Starkie, 


N.  P.  C.  12  i  Edge  v.  Strafford,  1 
Tyrw.  298. 

(a)  Co.  Litt.  45  b. 

(b)  Spelm.  Gloss.  229. 

(c)  Bac.  Abr.  Leases,  &c. ;  Doe 
V.  Ashbumer,  5  T.  R.  168 ;  Barry  v. 
Nugent,  5  T.  R.  1(15,  n. 

{d )  Poole  tr.  Bentley,  13  East,  168. 
Vide  sup.  p.  522,  n.  (y.) 
(e)  Vide  sup.  p.  498. 
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grant  of  the  reversioii,  then  to  the  grantee  also^  for  the 
Aiture  performance  of  all  such  ooTenants  contained  in  the 
lease,  on  the  part  of  the  lessee ;  and  is  entitled^  on  the 
other  hand,  to  enforce  against  the  grantee  as  well  as  the 
original  landlord,  the  future  performance  of  all  such  as  are 
contained  in  it  on  the  part  of  the  lessor  (/).  As  to  the 
covenants  in  a  lease,  it  is  also  material  to  notice^  that  to 
improve  the  landlord's  securitj,  the  lease  usually  contains 
a  proviso  that  on  breach  of  any  of  these  covenants  by  the 
tenant,  the  landlord  shall  be  at  liberty  to  re-enter ^  and 
resume  and  hold  possession  of  the  premises  as  if  no  lease 
of  them  had  ever  been  made.  Such  a  proviso  consti- 
tutes, in  case  of  a  breach  of  covenant  by  the  tenant,  a 
most  advantageous  addition  to  the  landlord's  remedies, 
which  would  otherwise  be  confined  to  a  right  of  action 
for  damages  on  the  covenant,  and  (as  regards  the  non- 
payment of  rent)  a  right  of  distress. 

IV.  [An  Exchange  is  a  mutual  grant  of  equal  interests, 
the  one  in  consideration  of  the  other.  The  word  '*  ex- 
change" is  BO  individually  requisite  and  appropriated  by 
law  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word  or  expressed  by  any  circumlocution  (^).  The  estates 
exchanged  must  be  equal  in  quantity  (A),  not  of  valuB  (for 
that  is  immaterial),  but  of  interest; — as  fee  simple  for  fee 
simple,]  a  lease  for  years  for  another  lease  for  years,  and 
the  like(t).  And  [no  livery,  even  in  exchanges  of  fi:ee- 
hold,  was,  at  the  common  law,  necessary  to  perfect  the 
conveyance  (J) :  for  each  party  stands  in  the  place  of  the 
other,  and  occupies  his  right,  and  each  of  them  hath 

(/)  SeeThunbyv.Plant,  1  Saund.         (ft).  Litt  as.  64,  6£. 
by  Wmi.  280  b(    Wright  «.  Bur-         (0  Aa  to  whether  an  ezchaoge  by 


roughea^  8  C.  B.  344.  leaaee  for  twenty  yean  with  Iciaee 

{g)  Co.  Litt.  50,  i\ ;   Eton  Col-  for  thirty  or  forty  years  would  be 

lege  n.  Biihop  of  Winchester,  8  Wils.  good,  see  Perk.  sect.  275 ;  2  Shep. 

468.    See  the  provision  8  ft  9  Vict.  Touch.  296. 

c.  106,  B.  4,  mentioned  in  the  next  {j)  Litt.  s.  62. 
page. 
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already  had  corporal  poesession  of  bis  own  land.]  Yet  by 
the  Statute  of  Frauds,  (29  Car.  II.  c.  Sf)aa.  1,3,  an  ex* 
change  is  now  required  to  be  in  writing ;  and  by  the  late 
statute,  8  &  9  Vict.  c.  106,  s.  3,  it  must  also  be  by  deed,  in 
eveiy  case  except  that  of  an  exchange  of  copyhold.  More«- 
over,  by  the  common  law,  [entry  must  be  made  on  both 
sides ;  for  if  either  party  die  before  entry,  the  exchange  is 
void  for  want  of  sufficient  notoriety  (A).  And  so  also]  it 
was  held,  that  [if  two  parsons,  by  consent  of  patron  and 
ordinary,  exchange  their  preferments,  and  the  one  is  pre* 
sented,  instituted,  and  inducted,  and  the  other  is  presented 
and  instituted,  but  dies  before  induction, — ^the  former  shall 
not  keep  his  new  benefice,  because  the  exchange  was  not 
completed,  and  therefore  he  shall  return  back  to  his 
own(Q.  For  if,  after  an  exchange  of  lands  or  other 
hereditaments,  either  party  be  evicted  of  those  which 
were  taken  by  him  in  exchange,  through  defect  of  the 
other's  title,  he  shall  return  back  to  the  possession  of  his 
own,  by  virtue  of  the  implied  warranty  contained  in  aU 
exchange8(in).]  But  this  doctrine  seems  now  to  be  affected 
by  the  provision  of  the  late  statute,  8  &  9  Vict.  c.  106, 
B.  4,  that  an  exchange  of  any  tenements  or  hereditaments 
made  by  deed  executed  after  1st  October,  1845,  shall  not 
imply  any  condition  in  law.  It  may  be  proper  too,  before 
we  conclude  this  head,  to  point  the  reader's  attention  to 
the  distinction  between  the  conveyance  properly  called  an 
exchange  (that  is,  one  made  in  the  method  above  pointed 
out),  and  a  transaction  where  the  parties  execute  mutual 
conveyancee  of  their  respective  lands  under  some  other 
form  or  forms  of  assurance ;  for  to  such  a  esse  the  doo* 
trines  above  laid  down,  as  to  exchanges,  have  no  applica- 
tion (n). 

(k)  Ca  Litt.  51  b.  («)  See  Eton  College  r.   Biahop 

(/)  Perk.  s.  28S.  Am  to  exchange  of  Winchester,  5  Wib.  401.    It  is 

of  |>refenDentty  tee  Downei  v.  Crug,  fiirther   to    be  obwrved,  that  ex* 

9  Mee.  &  W.  166.  changea  of  land  may  now  be  effected, 

(»)  Aa  to  warranty,  vide  aup.  p.  under  proyiaions  specially  demsed 

494.  for   that   purpose   in  the   General 
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V.  [A  Partition  is  where  two  or  more  joint-tenants, 
coparceners^  or  tenants  in  common,  agree  to  divide  the 
lands  so  held  among  them  in  severalty,  each  taking  a  dis- 
tinct part  (p).]  Here,  as  thej  aU  holdp-o  indiviso  or  pro- 
miscuously, [it  is  necessaiy  that  they  all  mutually  convey 
and  assure  to  each  other  the  several  estates,  which  they  are 
to  take  and  enjoy  separately  (9).]  By  the  common  law, 
coparceners — who  were  compellable  to  make  partition — 
might  have  made  it  by  parol  only,  accompanied  by  liveiy ; 
but  joint-tenants  and  tenants  in  common — ^who  at  common 
law  were  not  so  compellable— could  not  have  made  it  other- 
wise than  by  deed;  though  (if  perfected  by  livery)  such 
deed  did  not  require  to  be  signed  (r).  However,  it  would 
seem  that,  by  the  Statute  of  Frauds,  (29  Car.  11.  c.  3,)  an 
instrument  in  writing,  signed  by  the  party  or  his  agent,  is 
now  necessary  in  every  case  of  partition  («)•  And  by  the 
express  provision  of  8  &  9  Vict.  c.  106,  s.  3,  partitions  of 
all  hereditaments  (not  being  copyhold)  shall  be  void  at  law^ 
unless  made  by  deed  {t). 

The  common  law  conveyances  which  have  been  hitherto 
considered,  are  all  (it  may  be  remarked)  of  a  primary  or 
original  character.     Those  which  remain  are  of  a  [second^ 


Inclosure  AcU ;  and  that  not  only 
in  cases  of  inclosure,  but  even  as 
regards  lands  not  subject  to  be  in- 
closed, or  in  respect  of  which  no 
proceedings  for  inclosure  are  pend- 
ing. (See  8  &  9  Vict.  c.  118,  ss.  92, 
147;  9  &  10  Vict.c.  70;  10  &  11 
Vict  c  111 ;  11  &  12  Vict.  c.  99; 
12  &  IS  Vict  c.  88 ;  14  &  15  Vict, 
c.  58  ;  15  8e  16  Vict  c.  79 ;  17  &  18 
Vict  c  97 ;  22  k  28  Vict  c.48.) 

( p)  As  to  partition,  see  Co.  Litt 
165  b. 

(f)  Vide  sup.  p.  844. 

(r)  2  Bl.  Com.  824^  Blackstone 
adds  that  the  statutes  81  Hen.  8, 
c.  1,  and  82  Hen.  8,  c.  22,  (which 
subjected  joint  tenants  and  tenants 


in  common  to  a  writ  of  partition,) 
did  not  affect  the  manner  of  con- 
veyance when  the  partition  was 
effected  without  writ 

(«)  Co.  Litt  by  Harg.  169  a,  n. 
(4.)  See,  however,  sup.  p.  502, 
n.  (y). 

(/)  It  is  also  provided  by  8  &  9 
Vict.  c.  106,  s.  4,  that  a  partition 
of  any  tenements  or  hereditaments 
made  by  deed  executed  after  Ist 
October,  1845,  shall  not  imply  any 
condition  in  law.  Partitions  as  well 
as  exchanges,  may  now  be  effected 
under  provisions  specially  devised 
for  that  purpose  in  the  General  In- 
closure  Acts.  See  the  Acts  referred 
to,  sup.  p.  525,  note(o). 
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[ary  or  derivative  sort,  whicli  presuppose  some  other  con- 
veyance precedent;  and  only  serve  to  enlarge,  confirm, 
alter,  restrain,  restore,  or  transfer  the  interest  granted  by 
such  original  conveyance.]     As 


y I.  A  Release ;  which  may  be  defined  as  a  conveyance 
of  an  ulterior  interest  in  lands  or  tenements  to  a  particular 
tenant,  or  of  an  undivided  share  therein  to  a  co-tenant,  (the 
relessee  being  in  either  case  in  privity  of  estate  with  the 
relessor,)— or  of  the  right  to  such  land  or  tenements,  to  a 
person  wrongfidly  in  possession  (m).  It  was  always  effected 
without  livery  of  seisin,  even  though  the  interest  conveyed 
were  freehold;  for  the  doctrine  of  release  is  founded  on 
this  principle,  that  though  the  freehold  in  possession  could 
not  pass  at  common  law  without  Uvery  (which  made  a 
notoriety  to  the  country),  yet  where  another  person  was  al- 
ready in  the  possession,  the  reason  and  propriety  of  that 
ceremony  failed ;  and  the  grantor  might  consequently  con- 
vey such  right  or  interest  as  he  had,  by  mere  deed(x).  A 
deed,  however,  is  essential  to  the  efficacy  of  this  convey- 
ance (y) ;  and  the  proper  operative  word  to  be  employed 
in  it,  is  that  of  ^^  release  {z)i*^  yet  it  is  to  be  observed,  that 
the  release  of  a  right  may  not  only  be  express^  but  may 
also  be  implied  by  law  from  circumstances ;  and  when  it  is 
of  this  kind,  it  may  take  place  without  deed  (a). 

A  release  (in  conformity  with  the  definition)  may  enure 
in  several  ways. 

1.  [By  way  of  enlarging  an  estate,  or  enlarger  Testate^ 


(«)  As  to  releases,  tee  Co.  Litt 
264  a.  Some  account  of  the  early 
state  of  the  law  respecting  them  will 
be  found  in  Reeves's  Hist.  Eng. 
Law,  Tol.  liL  p.  854. 

(«)  2  Bl.  Com.  325 ;  Gilb.  Ten. 

(y)  Ca  Litt  264  b. 

(s)  Vide  sup.  p.  507,  as  to  the 


use  of  this  word  in  reference  to  the 
obligations  of  a  deed.  To  which  it 
may  be  added  that  this  is  the  tech- 
nical torm  employed  in  all  cases 
where  a  renunciation  of  any  right  or 
claim  is  concerned;  whether  as  re- 
gards real  estate  or  things  personal, 
or  rights  of  action, 
(a)  Ca  Litt.  264  b. 
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which  is  the  epeciea  of  release  that  most  frequenilj  occurs ; 
and  consists  of  a  convejance  of  the  ulterior  interest  to  the 
particular  tenant ;  [as  if  there  be  tenant  for  life  or  jears^ 
remainder  to  another  in  fee,  and  he  in  remainder  releaaea 
all  his  right  to  the  particular  tenant  and  his  heirs^  this  gives 
him  the  estate  in  fee.]  But  to  the  validitj  of  such  releases 
as  these^  it  is  necesaaiy  that  the  estate  of  the  relessee  should 
be  a  eompleU  and  vested  one  (d),  [for  if  there  be  lessee  for 
jears,  and,  before  he  enters  and  is  in  possession,  the  lessor 
releases  to  him  all  his  right  in  the  reversion,  such  release  is 
void ;]  and  this  because  the  lessee  has,  in  such  case,  a  m&te 
intereme  terminh  And  not  an  estate  upon  which  a  revensian 
can  firopeiAj  be  expectant  (e).  And  further  £th«re  must  be 
a  privity  of  estate  between  the  releasor  and  relessee ;  that 
is,  one  of  their  estates  must  be  so  related  to  the  other  as  to 
make  but  one  and  the  same  estate  at  law :]  as  in  the  case 
where  the  ulteiior  estate  conveyed  ia  a  revendon  or  remain- 
der  mediately  or  immediately  expectant  upon  the  particular 
estate  of  the  relessee ;  all  which,  in  contemplation  of  law, 
form  parts  of  the  same  estate,  as  being  derived  at  the  same 
time,  out  of  the  sajoie  original  seisin  (/).  Thus,  if  a  man 
make  a  lease  for  years,  with  remainder  for  life,  a  release 


(d)  Co. Litt  by  Butl.  270  a,  n.  (3). 
If  the  estate  of  the  relessee,  therefore 
is  an  estate  in  posaession,  he  ought 
to  be  in  aotual  postesaion  of  the  land 
(see  Litt  ss.  455,  456,  459);  for 
otherwise  his  estate  is  incomplete. 
But  otherwise  actual  possession  of 
the  land  is  not  necessary :  for  *'  if  a 
"  man  make  a  lease  for  years,  with 
**  remainder  for  years,  and  llie  first 
'*  lessee  doth  enter,  a  rrieaae  to  hira 
**  m  the  remainder  for  years  is  good 
'*  to  enlarge  his  estate.'* — Co.  Litt. 
270  a,  270  b. 

(tf)  **  Before  entry,''  says  Lord 
Coke,  **  the  lessee  has  but  iniereite 
**  termini,  an  interest  of  a  term  and 


**  no  possession ;  and  therefore  a 
**  release,  which  enures  by  way  of 
"  enlarging  an  estate,  cannot  work 
"  without  a  possession  :  for  before 
**  possession,  there  is  no  reversion." 
(Co.  Litt  270  a;.  It  is  to  be  observed, 
however,  that  if  the  estate  for  years 
be  created  by  a  conveyance  under 
the  Statute  of  Uses,  and  not  at 
oorarooB  law,  no  aotual  entry  is  ne- 
cessary to  give  effect  to  the  release. 
The  reason  of  this  will  appear  when 
we  treat  of  conveyances  of  that 
class. 

(/;  See  2  Prest  Conv.  S24;  2 
fil.  Com.  825 ;  GUb.  Ten.  70,  71  ; 
Goodrighte.  Forrester,  1  Taunt.  002. 
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by  the  lessor  to  the  lessee  for  years,  and  to  his  heirs,  is 
good ;  for  that  he  hath  both  a  privity  and  an  estate :  and 
a  release  to  him  in  the  remainder  for  life,  and  his  heirs,  is 
good  alsoC^).  But  if  A.  makes  a  lease  to  B.  for  life,  and 
B.  makes  a  lease  for  years ;  and  a,jElerwards  A.  releases  to 
the  tenant  for  years,  and  his  heirs,  this  release  is  void  to 
enlarge  the  estate,  because  there  is  no  privity  between  A. 
and  the  lessee  for  years  (A).  Upon  the  same  principle  a 
release  to  a  tenant  at  will,  is  good,  because  he  has  a  suj£« 
cient  estate  for  the  purpose,  and  a  privity  with  the  lessor ; 
but  a  release  to  a  tenant  at  sufferance  is  void,  because  he 
has  a  poaseaeion  without  privity  (i).  2.  A  release  may 
enure  [by  way  of  passing  an  estate,  or  mitter  F estate ;  as 
where  one  of  two  coparceners  releases  all  her  right  to  the 
other,  this  passeth  the  fee  simple  of  the  whole  (A).]  But 
in  this  species  of  release,  as  well  as  the  former,  there  must 
be  a  privity  of  estate  between  the  relessor  and  relessee  (/) ; 
and  therefore  one  tenant  in  conunon  cannot  release  to  his 
companion,  because  they  have  distinct  freeholds,  and  there 
is  no  necessary  unity  of  title  between  them  (m).  3.  It  may 
enure  [by  way  of  passing  a  rights  or  mitter  le  droit ;  as  if 
a  man  be  disseised,  and  releaseth  to  his  disseisor  all  his 
right;  hereby  the  disseisor  acquires  a  new  right,  which 
changes  the  quality  of  his  estate,  and  renders  that  lawful 
which  before  was  tortious  or  wrongfiil(n).  4.  By  way  of 
extinguishment;  as  if  my  tenant  for  life  makes  a  lease  to 
A.  for  life,  remainder  to  B.  and  his  heirs,  and  I  release  to 
A. ;  this  extinguishes  my  right  to  the  reversion,  and  shall 
enure  to  the  advantage  of  B.'s  remainder  as  well  as  of 
A.'s  particular  estate  (o).  5.  By  way  of  entry  and  feoff- 
ment;  as  if  there  be  two  joint  disseisors,  and  the  disseisee 

(g)  Co.  Litt.  278  a.  (/)  2   Bl.  Com.  325 ;    Co.   Litt. 

(h)  Ibid.  272  b.  273  b. 

(i)  Co.  Litt.  270  b.     As  to  te-  («)  Co.  Litt.  200  b;  GUb.  Ten. 

nants   by  sufferance,  vide  sup.  p.  74 ;  vide  sup.  p.  356. 
299.  (fi)  Litt  8.  466. 

(*)  Co.  Litt.  273.  (o)  Ibid.  s.  470. 

VOL.  I.  M  M 
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[releases  to  one  of  them,  he  shaU  be  sole  seised,  and  shall 
keep  out  his  former  companion;  which  is  the  same  in 
effect  as  if  the  disseisee  had  entered,  and  thereby  put  an 
end  to  the  disseisin,  and  afterwards  had  enfeoffed  one  of 
the  disseisors  in  fee(p).]  And  here  we  may  observe,  witi 
respect  to  the  four  last  species  of  release,  that  the  fee  may 
be  conveyed  by  them  all,  without  the  use  of  words  of  in- 
heritance (^):  in  which  respect  they  differ  &om  releases  to 
enlarge  the  estate;  and  indeed  from  feoffinents  also,  and 
from  grants;  for  as  to  all  these,  it  is  a  general  rule  (though 
subject  to  exception  in  particular  cases)  that  an  estate  of 
inheritance  cannot  be  created  without  the  word  heirs(r). 

VII.  [A  Confirmation  is  of  a  nature  nearly  allied  to  a 
release  («).  Sir  Edward  Coke(^)  defines  it  to  be  a  convey- 
ance of  an  estate  or  right  in  esse,  whereby  a  voidable 
estate  is  made  sure  and  unavoidable,  or  whereby  a  par- 
ticular estate  is  increased;  and  the  words  of  making  it 
are  these,  ''have  given,  granted,  ratified,  approved,  and 
confirmed"  (m).  An  instance  of  the  first  branch  of  the 
definition  is,  if  tenant  for  life  leaseth  for  forty  years,  and 
dieth  during  that  term ;  here  the  lease  for  years  is  void- 
able by  him  in  reversion :  yet  if  he  hath  confirmed  the  estate 
of  the  lessee  for  years,  before  the  death  of  tenant  for  life, 
it  is  no  longer  voidable  but  sure  (x).  The  latter  branch, 
or  that  which  tends  to  the  increase  of  a  particular  estate, 
is  the  same  in  all  respects  with  that  species  of  release 
which  operates  by  way  of  enlai^ment.]  It  is  to  be  ob- 
served that  a  confirmation  (like  a  release,  and  for  the  same 
reason,)  has  always  been  effectual  without  livery  of  seisin, 
even  though  a  fi^ehold  estate  be  the  subject  (y).    Moreover 

(/>)  Co.  Litt  278  a.  (0  Co  Litt.  295  b. 

(  q)  Ibid.  9  b.  (m)  Litt.  as.  615,  581.    A§  to  con- 

(r)  Litt.  8. 1 ;  Ca  Litt.  8  b ;  yide  firmations,  see  also  Reeves's  Hist, 

sup.  p.  242.  £ng.  Law,  vol.  iii.  pp.  854,  855. 

(«)  As  to  ooafirmations,  see  Co.  (x)  Litt  s.516. 

Litt  295  b,  808  b.  (y )  2  BI.  Com.  326. 
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a  deed  is  essential  to  the  validity  of  a  conveyance  of  this 
kind  (z) ;  though  there  may  be  a  confirmation  implied  by 
law  &om  circumstances^  as  well  as  a  confirmation  by 
deed  (a). 

VIII.  [A  Surrender,  {sursum  redditio,  or  rendering  up) 
is  of  a  nature  directly  opposite  to  a  release ;  for  as  that 
operates  by  the  greater  estate's  descending  upon  the  less,  a 
surrender  is  the  Mling  of  a  less  estate  into  a  greater  (ft).  It 
is  defined  as  a  yielding  up  of  an  estate  for  life  or  years  to 
him  that  hath  an  immediate  reversion  or  remainder ;  wherein 
the  particular  estate  may  merge  or  drown,  by  mutual  agree- 
ment between  them  (c).]  And  accordingly  it  is  held,  that  the 
surrenderee  must  have  such  an  estate,  that  the  estate  sur- 
rendered may  be  capable  of  merging  in  it ;  [so  that  tenant 
for  life  cannot  surrender  to  him  in  remainder  for  years (c2).] 
A  surrender  [is  done  by  these  words,  "  hath  surrendered, 
^^  granted,  and  yielded  up,"]  or  the  like  (e).  And  though 
the  estate  surrendered  be  for  life  there  was  not,  at  common 
law,  any  occasion  for  livery  of  seisin  (/) ;  [for  there  is  a 
privity  of  estate  betwe^i  the  aurrenderor  and  the  sur- 
renderee;  the  one's  particular  estate  and  the  other's  re- 
mainder are  one  and  the  same  estate ;  and  livery  having 
been  once  made  at  the  creation  of  it,  there  is  no  necessity 
for  having  it  afterwards.]  Nor  was  either  deed  or  other 
writing  required  to  effect  the  surrender  of  land  (  g).  But  by 
the  Statute  of  Frauds,  (29  Car.  II.  c.  3,)  s.  3,  no  lease  (ex- 
cept of  copyhold)  shall  be  surrendered  unless  by  operation  of 

(s)  Shep.  Touch,  by  Preston,  yol.  7  Bing.  767. 

ii.  p.  812.  (d)  Perk.  B.  589. 

(a)  See  Co.  Litt  295  b  ;  Doe  o.  («)  2  RolL  Ab.  497. 

Jenkins,  5  Bing.  469;   Jenkins  v.  (/)  See    Fanner    v.    Rogers,    2 

Church,  Cowp.  482 ;  Ludford  v.  Bar-  Wils.  26 ;  Co.   Litt  888  a ;  Shep. 

her,  1  T.  R.  86 ;  Doe  v.  Archer,  1  Touch.  307 ;    Sleigh  v.  Bateman, 

Bos.  &  Pul.  531.  Cro.  Eliz.  487. 

(6)  As  to  surrender,  see  Co.  Litt.  (g)  Co.  Litt.  838  a ;  Shep.  Touch. 

878  b.  807. 

(c)  Ibid.  887  b  j  Burton  v.  Barday, 

M  M  2 
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law — for  a  surrender,  like  a  confirmation^  may  be  implied  by 
law  fix^m  circumstances  (A), — or  unless  by  deed  or  note  in 
writing,  signed  by  the  party  or  his  agent  lawftdly  au- 
thorized by  writing  (t).  And  now  by  the  statute  8  &  9 
Vict.  c.  106,  (s.  3,)  a  surrender  in  writing  of  an  interest  in 
any  tenement  or  hereditament, — ^not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing, — ^made  after  the  Ist 
October,  1845,  shall  be  void  at  law  unless  made  by  deed. 
It  is  laid  down  that,  upon  a  surrender,  no  entry  is  required 
to  complete  the  title  of  the  surrenderee,  except  for  the 
purpose  of  bringing  an  action  for  any  trespass  committed ; 
so  that  if  a  tenant  for  life  or  years  surrender  at  a  place  off 
the  land,  to  him  in  reycrsion,  and  the  latter  agree  to  it,  he 
has  the  land  in  him  without  further  ceremony  (A). 

As  to  the  effect  of  this  conveyance,  we  may  also  remark 
that  if  a  lessee  for  life  or  years  make  a  lease  for  years,  re- 
serving rent,  and  then  siirrender  his  estate  to  him  in  rever- 
sion, the  estate  for  years  made  out  of  the  estate  so  sur- 
rendered will  continue  notwithstanding  the  surrender ;  but 
the  under-tenant,  at  common  law,  was  held  discharged  (in 
general)  fix)m  the  rent  and  other  covenants  of  such  under 
lease :  for  the  reversionary  estate  to  which  they  were  an- 
nexed has  ceased  to  exist  (/).  And  hence  in  the  case  of 
renewabk  leases,  it  was  in  the  power  of  such  under  lessees 
(by  refusing  to  surrender  notwithstanding  they  had  cove- 


(h)  Shep.  Touch.  301 ;  Bao.  Ab. 
Leases  (S.)  3.  See  also  as  to  sur- 
renders in  law,  Davison  v,  Stanley, 
4  Burr.  2210 ;  Phipps  «.  Sculthorpe, 
I  Barn.  &  Aid.  50 ;  Dodd  o.  Ack. 
lorn,  6  Man.  fr  G.  672.  And  the 
cases  cited  in  the  judgment  in 
Nickells  v,   Atberstone,  10  Q.  B* 

(t)  Set  Roe  v.  Archbishop  of 
York,  6  East,  86 ;  Gore  v.  Wright, 
8  Ad.  &  El.  118.  A  mere  cancdla- 
tion  of  the  lease  is,  of  itself,  no 


surrender ;  (Doe  v.  Thomas,  9  Barn. 
&  Cress.  288 ;)  but  may,  under  par- 
ticular circumstances,  be  evidence  of 
one.  (Walker  v.  Richardson,  2  Mee. 
&  W.  882.)  As  to  the  effect  of  each 
eancellation,  see  aWo  Lord  Ward  v. 
Lumley,  5  H.  &  N.  87,  656. 

(k)  Shep.  Touchstone,  907,  308  ; 
Thompson  v.  Leach,  2  Vent  IdS. 

(I)  Lord  Treasurer  v.  Barton, 
Moore,  94;  Webb  v.  Russell,  3 
T.  R.402. 
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nanted  to  do  bo)>  greatly  to  prejudice  their  immediate  land- 
lords,  the  first  lessees.  But  now  by  the  statute  4  Geo.  II. 
c  28,  it  is  provided  in  the  particular  case  of  a  lease  sur- 
rendered for  the  purpose  of  renewed,  that  the  new  lessee 
shall  (without  a  surrender  of  the  under-lease)  have  the  like 
remedy  as  to  the  rent  and  covenants,  and  the  under-lessee 
shall  hold,  as  if  the  original  lease  had  been  kept  on  foot ; 
and  the  chief  landlord  shall  have  the  like  remedy,  by  dis- 
tress or  entry  on  the  lands  and  hereditaments  comprised  in 
such  under-lease,  for  the  rents  and  duties  reserved  by  the 
new  lease,  (so  fkr  as  they  exceed  not  those  reserved  by  the 
original  lease,)  as  he  would  have  had  if  such  original  lease 
had  been  kept  on  foot  (n).  And  by  8  &  9  Vict.  c.  106,  (s.  9,) 
it  is  provided  more  generally,  that  when  the  reversion  ex- 
pectant on  a  lease  (made  either  before  or  after  the  passing  of 
that  Act  of  any  tenements  or  hereditaments  of  any  tenure) 
shall,  after  the  1st  October,  1845,  be  surrendered  or  merge, 
the  estate  which  shall,  for  the  time  being,  confer  as  against 
the  tenant  under  the  same  lease,  the  next  vested  right  to  the 
same  tenements  or  hereditaments,  shall,  (to  the  extent  and 
for  the  piu-pose  of  preserving  such  incidents  to,  and  obliga- 
tions on,  the  same  reversion,  as  but  for  the  surrender  or 
merger  thereof,  would  have  subsisted,)  be  deemed  the  re- 
version expectant  on  the  same  lease. 

IX.  An  Assignment  of  land  or  real  estate  is  properly  a 
transfer,  or  making  over  to  another,  of  a  person's  whole  in- 
terest therein,  whatever  that  interest  may  be ;  but  it  is  more 
particularly  applied  to  express  the  transfer  of  an  estate  for 
life  or  years.  And  an  assignment  for  life  or  years  difTers 
from  a  lease  only  in  this,  that  by  a  lease  a  man  grants  an 
interest  less  than  his  own,  reserving  to  himself  a  reversion ; 
by  an  assignment,  he  parts  with  the  whole  property,  and 
the  assignee  consequently  stands  in  the  place  of  the 


(»)  See  Doe  r.  Marchetti,  1  B.  &       of  crown  lands,  see  8  &  9  Vict  c.  99, 
Ad.  715.    As  to  the  renewal  of  leases      s.  7. 
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assignor  (o).  Thus  where  a  lease  is  assigned,  the  assignee 
becomes  liable  to  the  landlord  or  reversioner,  for  the  future 
performance  of  the  covenants  made  by  the  lessee :  and  he 
remains  so,  until  the  assignee  assigns  over  in  his  turn  to 
another  person  (p).  And  this  liability  attaches  to  him 
even  without  entiy(9).  Yet  he  is  not  liable  by  force  of 
the  assignment,  except  on  such  covenants  as  run  toith  the 
land{r), — a  term  that  has  been  explained  in  a  former 
chapter  (5).  And,  on  the  other  hand,  he  is  entitled, 
during  the  same  period,  to  enforce  against  the  reversioner 
any  covenants  running  with  the  land,  which  the  Jease  con- 
tains in  &vour  of  the  lessee ;  and  in  case  the  reversioner 
conveys  his  interest  to  another,  then  to  enforce  them  also 
for  the  fiiture  against  the  grantee  of  the  reversion  (0*  It 
is  to  be  observed,  however,  that  if  the  transfer  of  the 
term  be  for  a  single  day  short  of  the  residue  of  the  term, 
no  liability  or  claim  on  the  original  covenants  can  arise 
between  these  parties:  for  it  is  then  an  under-lease  and 
no  assignment ;  and  the  alienee  not  coming  precisely  into 
the  place  of  the  alienor,  is  in  no  privity  with  the  rever- 
sioner (u).  No  deed  or  other  writing  was  necessary,  at 
common  law,  to  the  validity  of  an  assignment  (x) ;  though 
in  the  case  of  a  lease  for  life,  it  could  not  be  effected 
without  livery  of  seisin(y);  but  now  by  the  Statute  of 
Frauds,  (29  Car.  II.  c.  3,)  the  same  provision  as  to  the 
necessity  of  a  deed  or  written  instrument  is  made,  with 
respect  to  an  assignment,  as  before  mentioned  in  the  case 


(0)  2  Bl.  Com.  326. 

(  p)  Taylor  o.  Shum,  1  B.  &  Pul. 
21 ;  Harley  «.  King,  2  C.  M.  &  R. 
18;  1  Gale,  100;  Wolveridge  «. 
Steward,  8  Tyr.  637.  The  original 
lessee,  however,  is  not  discharged 
from  liability  by  an  assignment  over, 
but  remains  liable  on  his  covenants; 
(Barnard  v,  Godscall,  Cro.  Jac.  309.) 

(f)  Williams  v.Bosanquet,  1  Brod. 
ft  Bing.  248. 

(r)  Whitton  r.  Peacock,  2  Bing, 


N.C.411. 

(«)  Vide  sup.  p.  498. 

(0  32  Hen.  8,  c.  34 ;  Thursby  v. 
Plant,  1  Saund.  by  Wms.  230  b  ; 
Wright  V.  Burroughes,  3  C.  B.  685. 

(«)  Hoiford  0.  Hatch,  Doug.  182  ; 
Baker  v.  Gostling,  1  Bing.  N.C.  19. 

(x)  Noke  V.  Awder,  Cro.  Elis. 
378,  436  ;  Moore,  419,  S.  C. 

(y)  Earl  of  Derby  o.  Taylor,  1 
East,  502. 
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of  a  surrender.  And  by  8  &  9  Vict.  c.  106,  s.  3,  an  assign- 
ment of  a  chattel  interest,  not  being  copyhold,  in  any  tene- 
ments or  hereditaments  shall  be  void  at  law,  unless  made 
by  deed ;  while  on  the  other  hand,  by  the  effect  of  the 
same  statute,  sect.  2,  an  assignment  even  of  a  lease  for  life 
may  now  be  effected  by  deed  of  grant  without  livery  of 
seisin.  The  operative  words  in  an  assignment  are  ^^  as- 
sign, transfer,  and  set  over;"  but  it  may  be  effected  by 
any  words  sufficient  to  express  the  intention  (z). 


X.  [A  Defeasance  is  a  collateral  deed,  made  at  the 
same  time  with  a  feoffinent  or  other  conveyance,  contain- 
ing certain  conditions,  upon  the  performance  of  which  the 
estate  then  created  may  be  defeated^  or  totally  undone  (a). 
And  in  this  manner  mortgages  were  in  former  times  usually 
made ;  the  mortgagor  enfeoffing  the  mortgagee,  and  he  at 
the  same  time  executing  a  deed  of  defeasance,  whereby  the 
feoffinent  was  rendered  void  on  repayment  of  the  money 
borrowed  at  a  certain  day.  And  this,  when  executed  at  the 
same  time  with  the  original  feoffinent,  was  considered  as 
part  of  it  by  the  antient  law :  and  on  that  accoimt  only,  in- 
dulged (ft).]  For  a  conveyance  of  the  freehold,  at  common 
law,  cannot  be  defeated  or  recalled  by  a  deed  executed  after- 
wards ;  and  if  such  conveyance  were  to  contain  a  proviso 
that  it  shall  be  law&l  for  the  grantor  by  subsequent  act  to 
revoke  the  same,  the  proviso  would  be  void  for  repug- 
nance (c).     [But  things  that  were  merely  executory,  or  to 


(«)  Parminter  o.  Webber,  8  Taunt 
693.  As  to  an  agreement  to  assign, 
not  amounting  to  an  assignment,  see 
Hartshorn  v.  Watson,  6  Bing.  N.  C. 
477.  A  transaction  which  would  )>e 
▼oid  as  an  assignment  may  still  be 
held  valid  as  an  under-lease,  if  the 
intention  of  the  parties  can  be  so 
effected.  See  Poulteney  v.  Holmes, 
1  Stra.  405;  Pollock  v.  Stracy,  16 
Law  Joum.  (Q.  B.)  132. 

(a)  The  term  is  derived  from  the 
French  verb,  d^aire,  ii\fectum  redder: 


As  to  a  defeasance,  see  Co.  Litt. 
2S6b. 

(6)  Co.  Litt.  236. 

(e)  Co.  Litt.  237  a.  But  if  there 
be  a  conveyance  under  the  Statute  rf 
Usee  with  a  proviso  that  the  grantor 
shall  have  power  to  revoke  the  uses, 
'*  this  proviso  being  coupled  with  a 
"  we  is  allowed  to  be  good,  and  not 
**  repugnant  to  the  former  estates.'' 
—  Ibid.  This  subject  will  be  noticed 
in  the  next  chapter. 
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[be  completed  bj  matter  subsequenty— as  rents^  of  which  no 
seisin  could  be  had  till  the  time  of  payment^  and  so  also 
annuities,  conditions,  warranties,  and  the  like, — ^were  al- 
ways liable  to  be  recalled  by  defeasances  made  subsequent 
to  the  time  of  their  creation  (e).]  Defeasances  of  land  are 
now  of  rare  occurrence  (/):  the  practice  in  modem  times 
being  to  include,  in  the  same  deed,  both  the  conveyance  of 
the  land  to  the  alienee,  and  the  conditions  (if  any)  to  which 
it  is  to  be  subject,  and  by  which  its  effect  may  be  defeated. 

(e)  Co.  Litt  237  a.     If  a  thing,  Purchaae,  Lord  Talbot  said   *'  he 

however,  which  it  executory  in  its  **  ahould  alwajrs  discourage  the  prac- 

eommencement  be  afterwards  exe-  «  tice  of  drawing  an  absolute  deed 

cuted,  it  cannot  be  defeated  by  a  "  and  making  a  defeaaaneei  as  it 

subsequent  defeasance ;  Co.  Litt  by  **  wore  the  face  of  fraud.*'     (Ca. 

Butler,  237  a,  n.  (I ).  temp.  Talbot,  61,  64.) 

(/)  In  the  case  of  Cotterill  «. 
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CHAPTER  XVIIL 

OF  CONVEYANCES  UNDER  THE  STATUTE  OF  USES. 


The  subject  of  common  law  conyejances  having  now  suffi- 
ciently engaged  our  attention,  we  are  next  to  examine  those 
which  derive  their  force  fix)m  the  statute  law;  among  which, 
the  first  place  is  due  to  convcTances  founded  on  the  Statute 
of  Uses. 

It  is  evident  from  what  was  said  in  a  former  chapter, 
that  this  statute  entirely  failed  to  accomplish  the  object  con* 
templated  by  its  provisions  (a).  For  instead  of  extinguish- 
ing  equitable  ownerships,  it  made  only  a  slight  alteration  in 
the  formal  words  by  which  they  might  be  constituted,  and 
changed  their  name  to  that  of  tnuts — under  which  they 
took  root  more  firmly,  and  flourished  in  greater  vigour 
than  before.  But  while  the  statute  thus  missed  its  mark, 
it  led  to  accidental  results  of  a  most  important  character, 
the  nature  of  which  we  shall  here  proceed  to  explain. 

The  methods  employed  for  creating  or  raising  uses  at 
the  period  when  the  statute  passed,  were  principally  three; 
viz.  feoffinent,  covenant  to  stand  seised  to  uses,  and  bargain 
and  sale  (6).  The  first  transferred  the  legal  estate  in  the 
manner  already  explained  when  we  treated  of  common  law 
conveyances;  and  it  was  applied  to  the  purpose  now  in 
question,  by  declaring  in  the  deed  of  feoffinent,  or  some 
other  collateral  instrument  (c),  to  whose  use  the  feoffee  was 

(a)  Vide  nip.  pp.  360,  376.  (c)  1  Sand.  Ut.  172,  173  ;  Sugd. 

(6)  Reeves's  Hist  Eng.  Ltw,  vol.      Gilb.  Introd.  xliL 
iv.  p.  161—163. 
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to  hold^  and  defining  the  estate  or  interest  for  which  such 
use  was  to  subsist  The  two  last  emanated  fix)m  that  doc- 
trine of  the  courts  of  equity  formerly  noticed  {d)y  that  the 
owner  of  land  who  covenanted  to  stand  seised  of  it  to  the 
use  of  some  near  rektive,  or  who  entered  into  ahaigain 
and  sale  of  it  for  pecuniary  consideration, — ^was  thence- 
forward to  be  considered  as  holding  it  to  the  use  of  such 
covenantee  or  bargainee  respectively*  As  soon  as  this 
doctrine  was  established,  the  object  of  putting  land  into 
use  was  accomplished  with  the  greatest  facility,  by  the 
mere  execution  on  tiie  part  of  the  owner  of  a  deed  of 
covenant  to  stand  seised ;  or  of  an  instrument  of  bargain 
and  sale ;  for  such  estate  as  therein  mentioned,  to  the  in- 
tended cestui  que  use:  because  a  use  conformable  to  that 
estate  immediately  arose  in  his  &rV0ur(6).  And  though  the 
original  owner  continued  seised  (there  being  no  transfer  of 
the  legal  estate),  his  ownership  became  nominal  only,  for 
he  held  subject  to  the  use.  In  these  two  latter  modes, 
therefore,  as  well  as  by  feoffinent,  it  had  become  the  com- 
mon practice  to  raise  uses  before  the  statute  passed. 

After  that  event,  it  became  obvious  that  uses  had  now 
become  capable  of  being  turned  to  a  new  purpose  (though 
one  that  had  not  been  designed  by  the  legislature),  viz.  the 
conveyance  of  the  legal  estate  upon  a  principle  unknown 
to  the  common  law.  For  we  may  remember  that  by  the 
effect  of  the  statute,  whenever  there  is  a  seisin  to  a  use,  that 
use  is  executed,  or  (in  other  words)  transmuted  into  equi- 
valent legal  estate  (/).  A  party,  therefore,  who  de^^d  to 
aliene  his  land  after  the  passing  of  this  Act,  had  only  to 
create  (by  whatever  means)  a  seisin  to  the  use  of  the  pro- 
posed alienee,  for  such  interest  as  intended  (^);  and  a  legal 
estate  of  tiie  same  description  was  then  transferred  to  him 
by  force  of  the  statute,  as  effectually  as  if  it  had  been  con- 
veyed by  one  of  the  ordinary  methods  of  the  common  law. 

(d)  Vide  sup.  p.  865.  (/)  Vide  sup.  p.  364. 

(e)  1  Sand.  Us.  172 ;  Fox's  case,  {g)  1  Cruise,  Dig.  440. 
8  Rep.  941,  n. 
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It  was  also  obvioiis  that  this  new  principle  of  convejunce 
presented  parties  with  the  means  of  escaping  j&om  any 
of  the  restrictions  of  the  common  law^  with  respect  to  the 
modification  of  estates ;  for  uses  (as  we  have  seen)  might 
be  limited  with  greater  freedom  than  the  land  itself  (A) ; 
and  as  bj  a  covenant  to  stand  seised,  or  a  bargain  and 
sale,  a  seisin  to  uses  might  be  created  without  any  solem- 
nity beyond  the  simple  execution  of  a  secret  deed, — any  per* 
sons,  who  were  desirous  to  avoid  the  pubhcity  and  other 
inconveniences,  connected  with  livery  of  seisin,  might  effect 
the  purpose  with  ease,  by  resorting  to  one  of  these  methods, 
and  making  it  a  medium  for  the  operation  of  the  new  prin- 
ciple (i).  Under  these  circumstances  it  naturaDy  happened 
that  the  same  three  methods  which,  before  the  statute,  had 
been  ordinarily  employed  to  raise  uses,  now  began  to  be 
employed  as  modes  of  transferring  the  legal  estate  for  the 
benefit  of  the  transferee ;  and  in  connection  with  this,  they 
were  also  made,  as  often  as  occasion  required,  to  fulfil  their 
former  ofiice  of  creating  equitable  interests.  And  to  effect 
this  nothing  more  is  necessary  than  to  insert  in  them  a 
limitation  of  one  use  upon  another,  in  the  manner  described 
in  the  chapter  on  Uses  and  TruBts(A);  for  while  the  use  is 
executed  by  the  statute,  and  becomes  legal  estate,  the  second 
retains,  under  the  name  of  trusty  the  equitable  character 
designed.  Such  is  the  principle  of  conveyances  under  the 
Statute  of  Uses,  considered  as  a  class.  They  comprise  not 
only  the  feoffinent  to  uses,  the  covenant  to  stand  seised,  and 
the  bargain  and  sale,  but  that  species  called  a  lease  and  re- 
lease, (added  to  their  number  soon  after  the  statute  passed,) 
and  a  fifth,  now  recently  introduced,  which  may  be  denomi- 
nated a  grant  to  uses.  And  this  last,  as  we  shall  have  oc- 
casion presently  to  explain,  has  nearly  superseded  all  the 
rest,  in  the  practice  of  conveyancing.  Yet  as  some  ac- 
quaintance with  the  four  former  will  continue  to  be  of 


(A)  Vide  sup.  p.  368.  (k)  Vide  sup.  p.  S7S. 

(i)  2  Sand.  Us. 40 ;  2  Bl.  Com.  337. 
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importance,  bo  fiur  as  the  investigation  of  antient  titles  to 
land,  and  the  history  of  the  law  in  general  is  concerned,  it 
will  be  necessary  here  to  examine,  individually  and  in 
detail,  the  whole  that  have  just  been  enumerated.  And 
we  will  begin  with — 

L  A  Feoffinent  to  Uses  (/).  This  is  the  ordinary  con- 
veyance of  the  common  law,  of  which  the  nature  was 
explained  in  the  last  chapter,  but  with  a  limitation  to  uses 
superadded  (m).  Thus  if  A,  be  desirous  to  convey  to  B. 
in  fee,  he  may  do  so  by  enfeoffing  a  third  person,  C.  (of 
course  with  livery  of  seisin),  to  hold  to  him  and  his  heirs 
to  the  use  of  B.  and  his  heirs ;  the  effisct  of  which  will  be 
to  convey  the  legal  estate  in  fee  simple  to  B.  For  the 
legal  estate  passes  to  the  feoffee  by  means  of  the  liveiy,  in 
like  manner  as  it  would  have  done  before  the  statute ;  but 
no  sooner  has  this  taken  place,  than  the  limitation  to  uses 
begins  to  operate,  and  C.  thereby  becomes  seised  to  the  use 
defined  or  limited ;  the  consequence  of  which  is,  that,  by 
force  of  the  statute,  the  legal  estate  is  eo  instanH  taken 
out  of  him,  and  vests  in  B.,  for  the  like  interest  as  was 
limited  in  the  use,  that  is,  in  fee  simple.  B.  thus  becomes 
the  legal  tenant  as  effectually  as  if  the  feoffinent  had  been 
made  to  himself,  and  without  the  intervention  of  a  trustee. 
This  method,  however,  involving  as  it  does  the  necessity 
of  making  livery  of  seisin,  has  not  been  of  fi^equent  occur- 
rence in  modem  practice  (n). 

II.  A  Covenant  to  stand  seised  to  Uses  (o).  This  is  a 
conveyance  adapted  to  the  case  where  a  person  seised 
of  land  in  possession,  vested  remainder,  or  reversion  (/i), 
proposes  to  convey  his  estate  to  his  wife,  child,  or  kins- 

(0  See  1  Sand.  Us.  178;  2  Sand.  of  8  &  9  Vict.  c.  106,  a.  4, depriving 

Ua.  13.  a  feoffment  of  all  tortious  operation. 

(m)  Vide  sup.  p.  $12.  (o)  See  Roe  v.  Tranmaer,  Willes, 

(n)  2  Sand.  Us.  IS.    It  is  likely  682 ;  Doe  o.  Davies,  2  Mee.  &  W. 

now  to  be  absolutely  laid  aside,  in  508. 

consequence  of  the  recent  provision  (p)  2  Sand.  Us.  84,  94. 
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man  (y).  In  its  terms,  it  consists  of  a  covenant  by  the 
alienor  to  stand  seised  to  the  use  of  the  intended  party. 
Before  the  Statute  of  Uses,  this  would  merely  have  raised 
a  use  in  &your  of  such  party;  but  now  the  legal  es- 
tate will  be  transferred  to  him ;  for,  the  covenantor  being 
by  the  effect  of  his  covenant  seised  to  the  use  of  the  co- 
venantee, the  statute  will  immediately  execute  that  use. 
Before  the  statute,  however,  no  use  would  be  raised  in 
contemplation  of  equity,  upon  a  mere  contract,  unless  that 
contract  were  founded  on  proper  consideration  (r) ;  which 
when  thstof  natural affectwHyhrought  the  conveyance  under 
the  description  of  a  covenant  to  stand  seised  (s).  As  a  con- 
sequence  from  Ais,  the  modem  conveyance  in  question  Is 
also  held  to  be  inefiectual,  unless  it  is  to  operate  between 
persons  standing  in  some  relation  to  each  other,  in  which 
natural  affection  may  be  presumed  to  influence  the  gift ; 
namely,  the  relation  of  marriage  or  of  near  consanguinity; 
for  there  is,  otherwise,  no  use  for  the  statute  to  take  efiect 
upon  (t).  It  is  on  account  of  inconveniences  connected 
with  this  principle,  and  for  other  reasons,  now  wholly  laid 
aside  («). 

III.  A  Bargain  and  Sale.  This  is  a  conveyance  adapted 
to  the  case  where  a  person  seised  of  land  in  possession,  vested 
remainder,  or  reversion,  proposes  to  convey  it  to  some  other 
person.  In  its  terms,  it  consists  of  a  bargain  and  sale  by 
the  alienor,  to  the  intended  alienee,  for  money ;  and  at 
common  law  such  bargain  and  sale  might  be  a  verbal  one 
merely.     By  the  effect  of  this  contract,  the  former  becomes 


{q)  2  Bl.  Com.  338.  (0  2  Sand.  Ui.  94  ;  Sharrington 

(r)  Reeves*!  Hist.  Eng.  Law,Tol.  «.  Stratton,  Plowd.  300. 

It.  p.  162.  («)  2  Fonb.  Tr.  Eq.  25 ;   2  B). 

(ff)  2  Sand.  Ui.  90.    But  a  use  Com.  338 ;  2  Sand.  Us.  91 ;  2  Saund. 

might  be  raised  on  tifeojfment  with-  by  Wms.  97  a,  n.  (b).     See  Doe  d. 

out  consideration.    (Sugd.  Gilb.  90  Starling  v.  Prince,  10  L.  J.  (C.  P). 

91.)  223. 
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seised  to  the  use  of  the  latter,  in  fee,  or  tail,  for  life,  or 
years,  (according  to  the  nature  of  the  limitation);  and  this 
before  the  statute  was  the  whole  e£fect  of  the  instrument; 
but  now  the  statute  will  execute  that  use,  and  clothe  the 
latter  with  a  commensurate  legal  estate.  But  as  it  is  es- 
sential to  the  efficacy  of  a  covenant  to  stand  seised,  that  it 
should  be  made  in  consideration  of  natural  affection,  so,  for 
the  like  reason,  it  is  requisite  in  the  case  of  a  bargain  and 
sale,  that  it  should  be  founded  on  pecuniary  consideration ; 
for  otherwise  no  use  would  be  raised,  and  there  would  be 
nothing  for  the  statute  to  operate  upon. 

With  respect  to  this  conveyance,  it  is  to  be  observed, 
that  it  possessed  in  a  pecidiar  degree  the  recommendation 
to  which  we  before  adverted,  of  enabling  parties  to  transfer 
a  freehold  without  livery  of  seisin.  For  the  covenant  to 
stand  seised  could  be  rarely  made  available  to  the  purpose, 
as  it  operated  only  between  persons  standing  in  particular 
relations  to  each  other;  but  in  the  extensive  class  of  con- 
veyances which  take  place  between  seller  and  purchaser,  a 
bargain  and  sale  afforded  the  ready  means  of  dispensing 
with  livery  of  seisin  and  attornment ;  and  by  the  insertion 
into  the  deed  of  a  small  sum  of  money,  as  the  nominal  con- 
sideration of  a  transfer,  it  was  easy,  even  when  the  trans- 
action was  not  really  of  the  pecuniary  kind,  to  obtain  the 
benefit  of  the  same  mode  of  conveyance  (0).  And  not  only 
the  freehold  in  possession  might  be  thus  conveyed  without 
livery,  but  a  remainder  or  reversion  might  also  pass  by  the 
same  method  (as  indeed  it  might  also  by  covenant  to  stand 
seised),  without  attornment  (a).  But  secret  transfers  of 
land  were  strongly  opposed  (for  reasons  before  sufficiently 
explained)  to  the  antient  policy  of  the  law.  As  soon  there- 
fore as  the  legislature  perceived  that  these  might  be  accom- 
plished  with  fecility,  by  means  of  a  bargain  and  sale,  it 

(s)  2  Sand.  Us.  41.  5  T.  R.  124.    As  to  attornment,  Tide 

(a)  2  Sand.  Ug.  40 ;  1  Saund.  by      lup.  p.  472. 
Wms.  234  b,  n.  (4) ;  Sbove  o.  Pincke, 
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hastened  to  provide  a  remedy;  and  that  devised  for  the 
purpose  was,  to  connect  with  this  new  conveyance  a  new 
ceremony,  calculated  to  ensure  publicity,  and  to  operate 
as  a  permanent  memorial  of  the  transaction  (6).  It  was  ac- 
cordingly enacted  by  statute  27  Hen.  VIII.  c.  16  (called 
the  Statute  of  Inrolments),  that  no  bai^ain  and  sale  shall 
enure  to  pass  a  freehold^  unless  the  same  be  by  deed  in- 
denied^  and  enrolled  within  six  months  after  its  date,  in 
one  of  the  courts  of  Westminster  Hall  or  with  the  custos 
rotuhrum  of  the  county  (c). 

A  bargain  and  sale,  it  is  to  be  observed  (and  the  remark 
is  equally  applicable  to  a  covenant  to  stand  seised),  is  also 
capable  of  conferring  a  complete  estate  for  years,  without 
entry;  a  property  that  belongs  not  to  a  conveyance  at 
common  law:  for  a  lease  for  years  gives  (as  formerly 
shown)  no  complete  estate  imtil  entry  has  been  made  (d) ; 
but  if  a  man  seised  of  land,  bargain  and  sell  it  for  a  term 
of  years,  the  use  thus  raised  will  be  executed  and  become 
a  complete  estate  for  years,  by  force  of  the  statute,  without 
any  additional  ceremony  {e) ;  upon  the  same  principle  that  a 
bargain  and  sale  for  a  J&eehold  interest  wiQ  enure  to  pass 
a  freehold,  without  liveiy  of  seisin  (/)•  And  though  the 
Statute  of  Inrolments  provides  compensation  for  the  ten- 
dency of  bargains  and  sales  to  dispense  with  livery  in 
freehold  conveyances,  it  makes  no  similar  provision  to 
guard  against  their  effect  in  conveying  a  term  of  years 
without  entry ;  for  these  chattel  interests  were  of  a  very 
precarious  nature  till  about  six  years  before  the  statute 
passed,  and  were  not  thought  of  sufficient  importance  to 


(6)  2  Sand.  Us.  43,  44,  61 ;  Bac 
Use  of  Law  ;  2  BI.  Com.  338. 

(e)  2  Sand.  Us.  41.  HerediU- 
ments  Ijring  within  any  city  or  town 
corporate,  tbe  officers  of  which  have 
authority  to  make  iiirolment  of  deeds, 
are  excepted  from  this  statute.  (2 
Sand.  Us.  66.) 

{d)  Vide  sup.  p.  293. 


(e)  It  should  he  oha^?ed,  how- 
eyer,  that  even  in  cases  to  which  the 
Statute  of  Inrolments  does  not  ap- 
ply, the  bargain  and  sale  was  re- 
quired under  the  Statute  of  Frauds 
(29  Car.  2,  c.  8)  to  he  in  writing ;  and 
by  8  &  9  Vict.  c.  106,  to  be  by  deed. 

(/)  Barker  v.  Keate,  2  Mod.  249  ; 
Mallory's  case,  5  Rep.  113. 
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be  included  in  its  enactment  (/).  A  bargain  and  sale  for 
term  of  years  will  therefore  be  effectual  without  inrol- 
ment(^) ;  and  differs,  in  this  respect,  irom  a  bargain  and 
sale  for  an  estate  of  freehold. 

It  is  material  to  observe,  that  no  particular  form  of 
words  is  essential  to  the  efficacy  either  of  a  bargain  and 
sale  or  a  covenant  to  stand  seised  (A).  '^  Bargain  and  sell*' 
are  the  words  of  transfer  ordinarily  used  in  the  one  case, 
and  "  covenant  to  stand  seised"  in  the  other.  But  other 
words  will  have  the  same  effect  (t);  and  die  distinctive 
character  of  each  of  these  conveyances  is  determined  by 
the  consideration  on  which  it  is  founded  (A).  Where  the 
use  is  raised  upon  a  pecuniary  consideration,  the  convey- 
ance will  be  good  as  a  bargain  and  sale,  whatever  the 
terms  used :  where  on  the  consideration  of  natural  affec- 
tion, it  will  avail  as  a  covenant  to  stand  seised  (/).  If  the 
words  employed,  however,  are  such  as  to  indicate  that 
there  is  no  intention  of  conveying  by  the  instrument  in 
which  they  are  contained;  for  example,  if  they  amount 
merely  to  an  engagement  to  convey  by  a  future  instrument ; 
no  use  will  arise,  and  no  estate  consequently  wiU  pass  (m). 

The  rule,  which  requires  a  bargain  and  sale  to  be  founded 
on  pecuniary  consideration,  is  held  to  be  matter  of  form 
only,  and  sufficiently  complied  with  if  the  conveyance  pur^ 
port  to  be  so  founded ;  and  for  this  purpose  any  trivial  sum 
may  be  inserted,  though  the  consideration  which  really 
passes  between  the  parties  be  of  larger  amount,  or  even 
though  it  be  in  &ct  not  of  a  pecuniary  nature(n).  It  is 
also  immaterial  whether  the  sum  so  inserted  be  actually 
paid  or  not  (o). 

IV.  A  Lease  and  Belease.     The  conveyance  so  de- 

(/)  2  Bl.  Com.  858.  (0  2  Sand.  Us.  90;  2  Saund.  by 

(g)  Ibid.  Wma.  96  b,  n.  (1),  n.  (^ 

(A)  2  Sand.  Us.  56,  90;  Doe  v.  (m)  1  Saund.  Ua.  118,  120. 

Davies,  2  Mee.  &  W.  508.  (n)  2  Sand.  Us.  54. 

(i)  2  Sand.  Us.  90.  (o)  Sugd.  Gilb.  96. 

Ik)  2  Fonb.  Tr.  Eq.  47. 
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scribed  is  of  a  compound  description,  consisting  of  two 
separate  parts ;  first,  a  bargain  and  sale ;  secondly,  a  com- 
mon law  conveyance  of  release :  and,  (like  the  bargain 
and  sale,)  it  is  adapted  to  the  case  where  a  person  seised  of 
land  in  possession,  vested  remainder,  or  reversion,  proposes 
to  convey  his  interest  to  another. 

A  conveyance  of  the  same  denomination  was  among 
those  which  obtained  occasionally  at  the  common  law  (  p), 
and  was  omitted  in  our  former  enumeration  of  them  only 
because  it  has  long  Mien  into  complete  disuse.  Its  prin- 
ciple (which  is  material  to  our  present  purpose)  was  as  fol- 
lows : — A  party  desiring  to  convey  in  fee,  would  first  make 
to  the  proposed  alienee,  a  demise  or  lease ;  for  example, 
{or  one  year,  which,  if  perfected  by  his  actual  entry,  would 
confer  upon  him  a  complete  estate  of  leasehold  (9).  He 
would  then  be  capable  of  receiving  a  release  of  the  rever- 
sion, for  he  would  be  tenant  of  the  particular  estate  on 
which  that  reversion  was  expectant  (r) ;  and  the  next  step 
therefore  would  be  to  execute  a  release  of  the  land  to  him 
and  his  heirs :  so  that,  by  the  conjoint  operation  of  the  two 
conveyances,  he  would  become,  without  livery  of  seisin, 
tenant  in  fee  in  possession.  When  the  Statute  of  Inrol- 
ments  had  rendered  it  impossible  to  efiect  a  secret  and 
summary  conveyance  of  the  freehold,  by  the  method  of 
bargain  and  sale  («),  the  practitioners  of  the  day  were  lefl 
to  explore  new  means  of  attaining  that  &vourite  object ;  and 
they  accordingly  invented  for  the  purpose,  a  new  convey- 
ance under  the  Statute  of  Uses ;  the  hint  of  which  was 
supplied  by  this  common  law  expedient  of  lease  and  re- 
lease {t).  Instead  of  a  lease  or  demise,  the  conveying  party 
was  made  to  execute  a  bargain  and  sale  for  some  leasehold 
interest,  for  example,  for  the  term  of  one  year.    This,  with- 

(p)  2  Sand.  Us.  70,  where  it  ii  (r)  Vide  sup.  p.  328. 

said  not  to  have  been  frequent.  See  («)  Vide  sup.  p.  543. 

Reeves's  Hist.  Eng.  Law,  yoI.  iii.  (r)  2  Sand.  Us.  71;  2Prest.Conv. 

p.  367 ;  vol.  IT.  p.  356.  219. 

{q)  2  Bl.  Com.  144. 

VOL.  L  N  N 
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out  any  inrolment^  passed  tlie  legal  estate  for  a  year  to  the 
bargainee,  (the  Statute  of  Inrohnents  extending  to  free* 
holds  only,)  and  the  estate  so  transferred  was  complete  (as 
we  have  seen)  without  actual  entiy(te).  The  transferee 
therefiyre  was  capable  of  receiving  a  release  of  the  freehold 
and  reversion  (x) ;  which  release  was  accordingly  granted 
to  him  on  the  next  day  (y).  This  compound  conveyance 
^-which  is  said  to  have  been  invented  by  Serjeant  Moore 
soon  after  the  Statute  of  Use8(») — ^was  caQed,  like  its 
common  law  prototype,  a  lease  and  release ;  though,  pro- 
perly speaking,  it  is  rather  a  bargain  and  sale  with  release* 
As  it  was  competent  to  pass  the  freehold  without  hvery  of 
seisin,  entry,  or  inrolment,  or  any  other  ceremony  than 
the  execution  of  the  deeds  themselves  (a),  and  was  in  some 
other  technical  points  more  advantageous  than  a  bargain 
and  sale(i),it  soon  grew  into  fiuniliar  use ;  and  became  so 
generally  established  as  almost  entirely  to  supersede  every 
other  method  of  conferring  a  freehold  estate,  whether  at 
common  law,  or  under  the  Statute  of  Uses.  It  is  almost 
superfluous  to  add,  that  its  legal  validity  became  also,  in 
progress  of  time,  too  firmly  settled  to  be  shaken,  though 
great  lawyers  have  formerly  entertained  doubts  on  that 
subject  (c). 

On  the  release,  some  use  was  ordinarily  engrafted.  If 
it  was  one  to  the  relessee  himself  in  fee,  he  took  the  legal 
estate  as  at  common  ]a,w(d) ;  for  this  is  not  such  a  use  as 
the  statute  executes  (e) ;  but  if  the  use  were  declared  to  a 
third  person,  it  would  be  executed  by  the  statute,  and  the 
legal  estate  in  the  freehold  conveyed  would  pass  accord- 
iBgly  to  him. 

The  lease  (or  bargain  and  sale)  and  the  release,  in  prao- 

(m)  Vide  top.  p.  (148.  See  2  Sand.  Hist  Eng.  Law,  vol.  iv.  p.  S55. 
Ui.  71.  (a)  2  Sand.  Us.  72. 

(«)  2  Sand. Ua.  71 1  2  Preat.  Cobt.         (b)  Ibid.  60. 
219.  (c)  2  B1.  Com.  889. 

(y)  Ibid.  (d)  2  Sand.  Ua.  72. 

(s)    2  Bl.  Com.  888  ;    Reeves's  (e)  Vide  sup.  p.  872. 
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tice^  used  alwajs  to  constitute  separate  deeds,  the  former 
bearing  date  the  daj  before  the  latter ;  but  if  comprised 
in  the  same  deed,  thejwere  imderstood  to  be  equally  effec- 
tual (/).  And  by  4  &  5  Vict.  c.  21,  intituled  "  An  Act 
"  for  rendering  a  release  as  effectual  for  the  conveyance 
^'  of  freehold  estates  as  a  lease  and  release  by  the  same 
«  parties,"  every  instrument  purporting  to  be  a  release  of 
a  freehold  estate  (^),  and  expressed  to  be  made  in  pursu- 
ance of  that  Act,  shall  be  as  effectual  for  all  purposes  as  if 
a  bai^ain  and  sale  (or  lease)  for  a  year  had  been  executed, 
although  such  bargain  and  sale  (or  lease)  shall  not  in  fiust 
have  been  executed. 

y.  A  Grant  to  Uses.  Though  we  have  not  thought 
ourselves  at  liberty  to  dispense  with  the  former  learning 
relative  to  the  lease  and  release,  so  lately  the  principal  con- 
veyance in  our  law,  and  to  the  other  methods  before  enu- 
merated in  this  chapter,  these  now  rarely  find  a  place  in 
practice  ;  for  by  the  obvious  effect  of  that  most  important 
provision  of  the  8  &  9  Vict.  c.  106,  s.  2,  to  which  we 
formerly  had  occasion  to  refer, — abolishing  the  antient 
maxim  that  corporeal  hereditaments  lie  in  livery  only  and 
not  in  grant,  by  enacting  that  they  ^'  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed 
to  lie  in  grant  as  well  as  in  livery," — all  conveyances  of 
hereditaments,  (whether  corporeal  or  incorporeal,  or  in 
possession  or  expectancy,  and  whether  for  an  estate  of 
freehold  or  for  an  inferior  estate,)  may  now  be  brought 
within  the  range  of  that  common  law  conveyance  discussed 
in  the  last  chapter  under  the  head  of  grant ;  though,  in  its 
antient  and  proper  application,  that  conveyance  was  con- 
fined (as  we  have  seen)  to  the  transfer  of  incorporeal  here- 

(/)  Sugd.  Gilb.  229,  (n.)  and  sale  (or  leaie)  for  a  year,  as  well 

(g)  For  the  purposes  of  this  statute,      as  a  release,  would  have  been  used 
the  viord  freehold  is  defined  to  extend      if  the  Act  had  not  been  passed.  (4  & 
to  all  lands  and  hereditaments,  for      6  Vict.  c.  21,  s.  8.) 
the  conveyance  of  which  a  bargain 

N  N  2 
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ditaments  and  estates  in  expectancy :  and  this  being  the 
case,  a  grant  has,  in  &ct,  supplanted,  generally  speaking,  all 
these  methods,  and  become  the  almost  universal  expedient 
for  conveying  real  estate  inter  vivos.  It  is  to  be  observed, 
however,  that  it  is  the  practice  of  conveyancers  to  import 
into  a  grant  of  corporeal  hereditaments,  limitations  to  uses, 
and  that  a  conveyance  so  fiumed,  takes  effect  under  the 
Statute  of  Uses ;  for  while  the  seisin  to  the  use  is  created 
by  force  of  the  statute  8  &  9  Vict.  c.  106,  the  use  is  con- 
verted into  legal  estate  by  force  of  27  Hen.  YIIL  c.  10(A). 

Having  thus  considered  each  of  the  different  convey- 
ances under  the  Statute  of  Uses,  it  is  now  time  to  make 
some  remarks  applicable  to  those  conveyances  as  a  chiss. 

We  may  remark  then,  in  the  first  place,  that  convey- 
ances to  uses  must  of  course  comprise  all  the  circum- 
stances necessary  to  bring  the  Statute  of  Uses  into  opera- 
tion. Some  use  therefore  (either  in  esse  or  otherwise) 
must  be  raised  by  them,  and  some  sufficient  seisin  to  such 
use  must  be  constituted  (i) ;  or  in  the  language  of  convey- 
ancers there  must  be  a  seisin  proper  to  support  or  serve 
the  use  (A).  And  from  this  necessity"  of  a  seisin  to  a  use 
it  foUows,  that  an  existing  term  of  years  cannot  be  trans- 
ferred by  any  method  of  conveyance  depending  on  the 
Statute  of  Uses  for  its  operation ;  for  of  a  mere  chattel 
interest  there  can  be  no  seisin :  though  the  owner  of  the 
freehold  may  (as  we  have  seen)  convey  it  by  these  methods, 
for  a  term  of  years ;  for  he  has  a  seisin  out  of  which  the 
use  for  the  term  may  be  served  (Z).  For  the  same  reason 
it  has  also  been  supposed  that  a  corporation  aggregate 
cannot  aliene  land  by  a  conveyance  under  the  Statute  of 

(A)  It  may  be  as  well  to  remark,  in  its  operative  power  by  force  of 
tbat  there  may  also  be  a  grant  of  land  8  &  9  Vict.  c.  106,  as  already  ex- 
containing  no  use ;  as  if  A.  grant  a  plained,  sup.  p.  520. 
close  directly  to  B.  and  his  heirs.  (•)  Vide  sup.  p.  871. 
In  such  a  case  the  conveyance  takes          (k)  2  Sand.  Us.  69 ;  1  Sand.  Us. 
effect,  not  under  the  Statute  of  Uses,  97i  133, 140. 
but  as  a  common  law  grant  extended          (t)  2  Sand.  Us.  59. 
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Uses  (m) ;  for,  as  formerly  remarked,  it  was  part  of  the 
antient  doctrine  with  r^spit  to  uses,  that  such  bodies  as 
these  could  not  be  seised  to  any  use  but  their  own  (n).  When 
corporations  aggregate,  therefore,  have  occasion  to  make 
conveyances  of  their  lands,  the  method  adopted  has  com- 
monly been  that  of  a  feoffinent ;  or  a  lease  with  actual 
entry,  followed  by  a  release  (o). 

With  respect,  however,  to  the  use  which  is  required  for 
the  purpose  of  a  conveyance  under  the  statute,  this  may 
either  be  expressly  declared,  or  implied  by  law.  Thus,  if 
A.  conveys  by  feoflSnent  or  lease  and  release  to  B.  in  fee, 
without  consideration,  and  without  declaring  any  use,  there 
will  be  a  resulting  use,  by  construction  of  law,  to  himself 
the  grantor ;  which  use  the  statute  wiQ  execute  accord- 

With  respect  to  the  limitation  of  estates  by  these 
methods  of  conveyance,  it  may  be  laid  down  as  a  general 
proposition,  that  a  limitation  of  the  legal  estate  by  way  of 
use,  is  governed  by  the  same  principles  as  apply  to  the 
creation  of  estates  by  a  common  law  assurance  (q).  Thus 
we  have  seen  that  the  word  heirs  is  necessary  at  common 
law,  to  create  an  estate  of  inheritance  (r) ;  and  in  like 
manner,  if  a  man  bargains  and  sells  to  A.,  without  adding 
and  his  heirs,  A.  has  only  an  estate  for  life  (s).  So  an 
estate  may  be  limited  by  way  of  use  (as  well  as  in  a 
common  law  conveyance)  in  possession,  in  remainder,  or  in 
reversion  {t) ;  and,  if  in  remainder,  must  be  limited  to  take 
effect  in  possession  immediately  on  the  determination  of 


(m)  2  Sand.  Us.  68  ;  4  Cru.  Dig. 
175;  Sugd.  Gilb.  7.  (n.) 

(n)  Vide  sup.  p.  366. 

(o)  2  Sand.  Us.  69 ;  Sugd.  Gilb. 
7,  n.(l). 

(p)  Co.  Litt  271  b ;  1  Sand.  Us. 
106,  109;  Doe  v.  Rolfe,  8  Nev.  & 
Per.  648.    Vide  sup.  p.  378. 

(q)  1  Sand.  Us.  123, 124;  Corbet's 
case,  1  Rep.  87  b.     A  more  liberal 


construction,  bowever,  is  in  some 
cases  allowed  in  a  limitation  to  uses^ 
than  in  a  common  law  conTcyance  ; 
▼ide  sup.  pp.  628,  n.  (e),  6ti5f  n.  (d). 

(r)  Vide  sup.  p.  242;  2  Bl.  Com. 
109 ;  Nevell  «.  Nevell,  1  Roll.  Ab« 
887. 

(t)  1  Sand.  Us.  124. 

(0  Sugd.  Gilb,  Ivii.  Iviii. 


650  BK.II.  OF  RIGHTS  OF  PROPERTY. — PT.I.  THINGS  REAL* 

the  particular  estate  («).  So  the  remainder  may  be  either 
vested  or  contingent  (x) ;  and  is  subject  (if  contingent)  to 
the  common  law  rule,  that  if  it  amount  to  freehold,  it  can- 
not be  limited  on  a  particular  estate  less  than  freehold  (y ). 
Legal  estates  created  by  way  of  use  are  also  subject, 
in  general,  to  the  same  incidents  as  if  created  by  the 
methods  of  the  conmion  law  (z).  Thus,  where  a  particular 
estate  was  limited  by  way  of  use,  it  was  formerly  liable  to 
forfeiture  if  the  tenant  made  a  feoffinent  for  a  larger  estate 
than  his  interest  warranted ;  and  if  a  contingent  remainder 
was  limited  by  way  of  use,  and  the  particular  estate  was 
destroyed  before  the  contingency  happened,  the  remainder 
was  defeated  (a).  We  have  seen,  however,  that  in  both  of 
these  cases,  the  former  law  is  now  affected  by  the  pro- 
visions of  the  recent  statute  8  &  9  Vict.  c.  106  (J). 

But  while  a  limitation  by  way  of  use,  is  thus  in  gelienJ 
subject  to  common  law  principles,  there  are  some  very 
material  particulars,  in  which  it  has  always  been  allowed 
a  greater  latitude  (c).  The  nature  of  these  may  be  ex- 
plained as  follows. 

1.  By  the  common  law,  a  man  could  not  in  any  case  be  a 
purchaser  (that  is,  take  an  estate)  by  his  own  conveyance; 
for  he  could  not,  in  the  nature  of  things,  unite  the  opposite 
capacities  of  grantor  and  grantee  (d).  Thus  A.  seised  in 
fee,  could  not  convey  to  himself  for  life,  remainder  over 
to  B.  in  fee ;  nor  to  B.  for  life,  remainder  to  himself,  the 


(ti)  Sugd.  Gilb.  ib.  164 ;  yide  sup. 
p.  829. 

(x)  Sugd.  Gilb.  Iviii.  158,  164. 

(y)  Ibid.  164,  165  ;  vide  Bup.  p. 
884. 

(s)  1  Sand.  Us.  166. 

(a)  Sugd.  Gilb.  298. 

(b)  Vide  sup.  pp.  882,  886,  888^ 
889. 

(c)  1  Sand.  Us.  180. 

id)  Per  Hale,  Pibus  v.  Mitford, 

1  Vent.  878;  Southcot  v,  Stowell, 

2  Mod.  210;  1  Sand.  Us.  181,  182  ; 


**  N$nu  poteit  €mh  agtiu  et  patietu,** 
2  Prest.  Est  20.  As  to  pertomal 
property,  (including  chattels  real,)  a 
recent  statute  has  made  the  following 
provision,  viz.,  that  any  person  shall 
have  power  to  assign  personal  pro- 
perty, now  by  law  assignable,  in- 
cluding chattels  real,  directly  to 
himself  and  another  person  or  other 
persons  or  corporations,  by  the  like 
means  as  he  might  assign  the  same 
to  another.  (22  &  23  Vict.  c.  85,  s. 
21.) 
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grantor,  in  fee.  In  the  first  case,  the  whole  conveyance 
would  be  void ;  in  the  second,  the  remainder :  A.  in  such 
case  taking  no  remainder,  but  continuing  in  the  reversum^ 
as  of  his  former  estate  («).  And  the  distinction  involved 
this  practical  difference,  that  the  reversion,  being  the  old 
estate,  was  in  its  descent  confined  to  the  blood  of  the  same 
purchaser  as  before ;  whereas  if  A.  had  taken  (or  in  other 
words  purchased)  it  as  a  remainder,  it  would  (according  to 
the  general  law  of  inheritance)  have  been  descendible  to  his 
heirs  general,  whether  his  former  title  had  been  by  purchase 
or  descent  (/).  But  indirectly,  and  through  the  medium  of 
a  limitation  to  uses,  it  has  been  always  practicable  for  a  man 
to  become  purchaser  by  his  own  conveyance  (g).  Thus 
A.  may  by  feoffment,  or  lease  and  release,  convey  to  a  third 
person  C,  to  the  use  of  himself,  the  grantor,  for  life,  with 
remainder  to  the  use  of  B.,  in  tail  or  in  fee ;  or  to  the  use 
of  B.  for  life,  with  remainder  to  the  use  of  himself,  the 
grantor,  in  tail ;  and  in  aU  these  cases  he  will  take  the 
legal  estate  by  purchase  accordingly  (A).  Though  if  the 
remainder  were  to  the  use  of  himself  in  fee^  he  would  for- 
merly not  have  taken  by  purchase ;  at  least  not  in  such 
sense  as  to  make  him  a  purchasing  ancestor.  For  such  a 
use  was  considered  as  amounting  only  to  the  old  me  in 
reversion^  so  that  it  would  be  converted  by  the  statute 
into  a  legal  estate  in  reversion,  which  would  descend  to 
the  blood  of  the  same  purchaser  as  before  (t).  And  such 
was  the  state  of  the  law  at  the  time  of  passing  the  In- 
heritance act  (3  &  4  Will  IV,  c.  106);  but  that  Act  has 


(«)  Co.  Litt  22  b;  Read  o.  Er- 
rington,  Cro.  Eliz.  821 ;  2  Bl.  Com. 
176.  It  is  to  be  recollected  here, 
that  a  reversion  is  always  the  old 
estate,  a  remainder  a  new  one ;  vide 
sup.  pp.  319,  324. 

(/)  2  Bl.  Com.  176  ;  Watk,  Desc 
169 ;  vide  sup.  pp.  894,  432. 

(g)  Per  Hale,  Pibus  v.  Mitford, 

1  Vent.  378;  Southcot  ».  Stowell, 

2  Mod.  210;  Watk.  Desc  180. 


(A)  Ca  Litt  22  b ;  Co.  Litt.  by 
Harg.  18  a,  n.  (2) ;  1  Sand.  Us.  183 ; 
Sugd.  Gilb.  130,  131. 

(0  1  Rep.  129  b,  130  a;  Co.  Litt 
23  a ;  Reed  «.  Errington,  Cro.  Eliz. 
321 ;  Ld.  Raym.  802 ;  Godolphin  t. 
Abingdon,  2  Atlc  37.  The  case  was 
the  same  where  the  use  in  fee  rttmlUd 
to  the  grantor,  instead  of  being  ex- 
pressly limited.  As  to  retultiDg 
uses,  vide  sup.  p.  363. 


552  BK.  II.  OF  RIGHTS  OP  PROPERTY. — PT.  I.  THINGS  REAL* 


now  established  a  new  rule  with  respect  to  the  limitation 
which  a  man  makes  in  his  own  &vour,  in  his  own  con- 
veyance ;  the  terms  of  the  provision  (section  3)  being  as 
follows : — *'  that  when  any  land  (A)  shall  have  been  limited 
**  by  any  assmunce,  executed  after  the  31st  December, 
"  1833,  to  the  person,  or  to  the  heirs  (^  of  the  person, 
<<  who  shall  thereby  have  conveyed  the  same  land ;  such 
*^  person  shall  be  considered  to  have  acquired  the  same  as 
<<  a  purcha$er  by  virtue  of  such  assurance,  and  shall  not 
^'  be  considered  as  entitled  thereto  as  his  former  estate,  or 
*^  part  thereo£'^  We  may  add  here,  that  upon  the  same 
principle  which  made  it  impossible  for  a  man  to  convey  to 
himself,  he  could  not  at  common  law  convey  to  his  wife  (m) ; 
she  being  considered  by  that  law  as  the  same  person  with 
him.  Yet  the  object  may  be  effected  through  the  medium 
of  a  limitation  to  uses ;  that  is,  by  creating  a  seisin  in  an- 
other person,  and  declaring  a  use  to  the  wife  (n). 

2.  At  common  law,  a  freehold  cannot  be  created  to  com- 
mence in  futuro  ;  or  in  other  words,  cannot  be  limited  to 
take  effect  at  a  fixture  period,  except  by  way  of  remainder 
upon  some  particular  estate  also  passing  at  the  same  time 
out  of  the  grantor ;  for  which  rule,  and  the  reasons  on 
which  it  is  founded,  the  reader  is  referred  to  a  former  part 


(Jir)  The  word  land  ia  used  in  this 
Act  in  a  senM  much  larger  than  pro- 
perly belongs  to  it ;  and  is  to  be  un- 
derstood to  extend  to  all  heredita- 
ments, corporeal  or  incorporeal,  free- 
hold or  copyhold  ;  and  every  interest 
capable  of  being  inherited,  including 
chattels  and  other  personal  property, 
if  transmissible  to  hein.  ( 8  &  4  W.  4, 
c.  106,  s.  1.) 

(/)  A  limitation  by  a  man  to  his 
own  heirs,  is  equivalent  to  a  limita- 
tion to  himself  and  his  heirs ;  "  for,*' 
says  Lord  Coke,  **h€grei  est  part  ante^ 
"  cettorit.  And  this  appeareth  in  a 
'*  common  case,  that  if  land  be  given 
'<  to  a  man  and  his  heirs,  all  his 


"  heirs  are  so  totally  in  him,  as  be 
**  may  give  the  land  to  whom  he 
«  wUL"— Co.  Litt  22  b ;  and  see  1 
Vent  378;  2  Bl.  Com.  176.  A  Umi- 
tation  by  a  man  to  his  own  heirs  was 
consequently  subject,  before  the  In- 
heritance  Act,  to  the  same  rules  as 
stated  in  the  text  with  respect  to  a 
limitation  by  him  to  Mmulf  in  fee, 
or  to  his  own  use  in  fee.  (1  Rep. 
129  b,  ISO  a ;  Co.  Litt.  22  b.) 

(m)  Co.  Litt.   112  a;    Moyse  v. 
Giles,  2  Vem.  885 ;  Lucas  «.  Lucas, 

I  Atk.  271 ;  Arthur  s.  Bokenham, 

II  Mod.  156. 

(fi)  1  Sand.  Us.  182. 
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of  the  work  (o).  But  tliis  may  be  effectually  done  by  a 
conveyance  under  the  Statute  of  Uses ;  for  a  use  was  never 
subject  to  the  like  restriction,  but  may  be  limited  for  any 
extent  of  interest,  to  commence  infuturo  (p) ;  and  the  sta- 
tute, taking  effect  on  such  future  interest,  transmutes  it  into 
legal  estate  (7).  Thus  a  man  may  covenant  to  stand  seised 
to  the  use  of  another  in  fee  seven  years  hence,  or  bargain 
and  sell  to  him  in  fee  after  seven  years,  and  such  convey- 
ance will  be  effectual  (r).  So  by  feoffioient,  or  lease  and 
release,  an  estate  may  be  conveyed  to  A.  and  his  heirs,  to 
the  use  of  B.  and  his  heirs  at  the  death  of  C.  {s).  A  use 
thus  limited  in  futuroy  independently  of  any  preceding 
estate,  is  called  a  sprirying  use(^).  Such  a  use  is  also 
often  described  as  executory y  because  it  is  not  executed  by 
the  statute  until  it  comes  into  esse  by  the  arrival  of  the 
period  contemplated.  Thus,  in  the  two  first  examples,  the 
whole  fee  remains  in  the  covenantor  or  bargainor,  till  the 
seven  years  expire  (u) ;  in  the  two  latter,  a  use  results  to 
the  feoffor  or  releasor,  till  the  death  of  C.  {x).  But  on 
these  events  the  springing  use  is  executed,  and  the  cestui 
que  use  is  clothed  with  the  legal  estate  in  fee. 

3.  By  a  common  law  conveyance,  an  estate  cannot  be 
limited,  upon  a  ftiture  event,  to  one  person,  in  abridgment 
or  defeasance  of  an  estate  of  fii'eehold,  first  limited  to  an- 
other (jf) ;  which  is  oft^n  expressed,  where  the  dispositions 
are  both  in  fee  simple,  by  the  maxim  that  a  fee  cannot  he 
limited  on  a  fee  (z).     Thus  land  cannot  be  conveyed  at 


(0)  Vide  lup.  pp.  826,  827;  Sagd. 
Oilb.  168,  (n.);  1  Sand.  Ui.  188. 

(p)  Vide  sup.  p.  868. 

(q)  Sugd.  Gilb.  161,  (d.) 

(r)  1  Sand.  Us.  189. 

(0  Ibid.  140. 

(0  Sugd.  Gilb.  158. 

(m)  Ibid.  161,  (n.)  163,  (n.) 

(x)  1  Sand.  Us.  140. 

(y)  Ca  Lift,  by  Bull.  203  (b),  n. 
(1))  Cogan  V.  Cogan,  Cro.  Elix. 
360;  Fearne,  by  Bud.  14,  15,  18, 


264,  9th  edit 

(s)  Fearne,  by  ButL  872,9th  ed.| 
1  Sand.  Us.  148;  2  BL  Com.  178, 
164.  Thii  maxim  applies,  not  only 
to  such  limitationfl  as  referred  to  in 
the  text,  bot  also  to  limitations  of 
one  fee  upon  another  by  way  of  re- 
mainder.  For  no  remainder  (aawe 
have  seen)  can  be  limited  on  a  fee- 
simple  (vide  sup.  p.  826.)  And 
therefore  if  land  be  given  to  A.  and 
his  heirs,  so  long  as  B.  has  heirs  of 
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common  law  to  B.  in  fee,  or  for  Ufe,  with  provision  that 
when  C.  returns  from  Kome,  it  shall  thenceforth  imme* 
diatelj  go  over  to  C.  in  fee  (a).  For  this  would  be  to  de^ 
feat  the  first  estate  by  force  of  a  condition,  which  can  only 
be  done  by  the  entry  of  the  grantor,  or  his  heirs ;  and  the 
effect  of  such  entry  would  be  to  destroy  the  second  limita- 
tion as  well  as  the  first,  and  to  restore  the  grantor  and  his 
heirs  to  their  former  estate  (i).  But  a  use  might  always 
be  made  to  shift,  in  this  manner,  from  one  person  to  an- 
other (c);  and  therefore,  since  the  statute,  land  may  be 
conveyed  through  the  medium  of  a  use,  in  like  manner  ; 
as  by  limiting  it  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  with  proviso,  that  when  C.  returns  from  Borne, 
the  land  shall  be  to  the  use  of  C.  and  his  heirs(c{).  A  use 
so  limited  in  derogation  of  a  preceding  estate,  is  called  a 
shifting  or  secondary  use  {e) ;  and  this  also  is  of  the  exe- 
cutory  kind,  the  operation  of  the  statute  being  suspended 
tiU  the  event  arrives  (  /  ).  Thus,  in  the  example  just  given, 
there  is  a  use  first  executed  by  the  statute  in  B.,  and  when 
C.  returns  from  Rome,  the  use  to  C.  comes  into  esse,  and 
is  executed  in  him(^).  It  is,  however,  to  be  observed, 
that  as,  upon  questions  of  legal  construction,  a  preference 
is  always  given  to  the  modifications  of  the  common  law ; 


hit  body  (which  is  a  fee-simple 
qaalified,  vide  sap.  p.  244),  with 
remainder  in  fee  to  C,  this  re- 
mainder is  void.  (Feame,  by  ButL 
872,  9th  edit)  And  the  maxim,  in 
this  sense  of  it,  applies  to  convey- 
ances under  the  Statute  of  Uses,  as 
well  as  those  at  common  law.  It  is, 
howeverf  to  be  recollected,  that  there 
may  be  alttriuUB  or  tubttituted  limi-> 
tations  of  the  fee,  where  each  of  them 
is  by  way  of  contingent  remainder 
(vide  sup.  p.  332).  See  the  maxim 
further  discussed  in  the  recent  case 
of  Egerton  v,  Massey,  3  C.  B.  (N.S.) 
338. 
(a)  Feame,  by  Butl.  14, 1 5, 9th  ed. 


(6)  Co.  Litt.  379  a ;  Litt  ss.  721, 
722,  723 ;  1  Sand.  Us.  161 ;  vide 
sup.  p.  807. 

(c)  Sugd.  GUb.  163,  154,  (n.) ;  1 
Sand.  Us.  152. 

(d)  1  Sand.  Us.  149. 

(«)  1  Sand.  Us.  152 ;  Sugd.  Gilb. 
152,  (n.) 

(/)  Sugd.  Gilb.  154,  155,  (n.);  1 
Sand.  Us.  144. 

(g)  This  form  of  disposition  is 
sometimes  called  a  conditional  Umiia- 
/tofi,  a  term,  however,  which  is  also 
used  in  a  different  sense.  See  Feame, 
by  ButL  (9th  ed.)pp.  13,  15 :  Sugd. 
Gilb.  178  (n.)  ;  1  Sand.  Us.  151. 
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^vherefore^  it  is  firmly  settled,  that  no  estate  capable  of 
being  considered  as  a  remainder  (according  to  the  rules  by 
which  remainders  are  limited)  shall  ever  be  construed  as  a 
shifting  or  springing  use  (A). 

4.  The  grantor,  in  a  common  law  conveyance,  cannot 
reserve  to  himself,  nor  confer  on  any  other  person,  the 
power  of  revoking  or  altering  the  grant,  by  any  future  act 
or  instrument :  for  that  is  deemed  repugnant  to  the  con- 
veyance itself  (t ).  The  utmost  that  the  common  law  allows, 
is  a  deed  of  defeasance  (coeval  with  the  grant,  and  there- 
fore esteemed  a  part  of  it)  upon  events  specifically  men- 
tioned {h).  But  the  limitation  of  a  use,  subject  to  a  power  of 
this  description,  was  not  considered  as  involving  any  repug- 
nancy ;  for  a  use  was  a  mere  direction  to  the  trustee,  how 
he  was  to  deal  with  the  legal  estate :  which  might  well  be 
recalled  or  changed  (2).  Therefore,  in  a  conveyance  under 
the  statute,  a  proviso  giving  to  the  grantor,  or  grantee, 
or  a  stranger,  authority  to  revoke  or  alter,  by  a  subsequent 
act,  the  estate  first  granted,  will  be  valid ;  for  it  is  in  effect 
no  more  than  an  authority  to  revoke  the  use  first  limited, 
or  to  declare  a  new  one  (m).  Such  provisoes  are  called 
powers  (n) ;  a  term  properly  applicable,  as  we  have  seen  (o), 
to  cUl  authorities,  as  distinguished  &om  estates :  and  they 
are  either  mere  powers  of  revocation  (p),  enabling  the 
grantor  simply  to  recall  what  he  has  bestowed ;  or  powers 
of  revocation  and  new  appointment  {q),  authorizing  the 
grantor,  or  some  other  person,  to  alter  or  make  a  new 
disposition  of  the  estate  conveyed.  The  first,  will  of 
course  hardly  find  a  place  except  in  grants  of  a  gratuitous 


(A)  2  Saund.  by  Wms.  388;  Fearne, 
by  Bull.  898,  9th  edit. 

(f >  Co.  Litt  237  a ;  2  Bl.  Com. 
327,  335 ;  2  Fonb.  158,  159. 

(k)  2  Bl.  Com.  335;  vide  tup. 
p.  535. 

(0  Sugd.  Gilb.  158,  (d.) 

(m)  Ibid. 

(n)  "The  limitation  and  roodify- 
"  ing  of  estates  by  virtue  of  powers. 


"  came  from  equity  into  the  common 
*•  law  with  the  Statute  of  Uses."— 
(1  Burr.  120.) 

(o)  Vide  sup.  p.  234. 

(  p)  A  power  of  appointment  im- 
plies power  of  revocation,  but  not 
e  coHverto,    (♦  Cruise,  Dig.  232.) 

(q)  1  Sand.  Us.  155;  4  Cruise, 
Dig.  228. 

N  K  6 
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nature^  (or  voluntary  conveyances  as  they  are  called^) 
though  in  'these  they  are  naturally  to  be  expected  (r) ; 
mankind,  according  to  the  remark  of  Lord  Bacon,  having 
always  affected  to  have  the  disposition  of  their  property- 
revocable  in  their  own  time,  and  irrevocable  ever  after- 
wards (s).     But  with  respect  to  powers  of  revocation  and 
new  appointinent,  they  are  of  firequent  occurrence  in  the 
more  common  case  of  conveyances  founded  on  considera- 
tion, and  particularly  in  family  settlements ;  their  object 
not  being  to  indulge  the  caprice  of  any  party,  but  to  carry 
into  effect  with  greater  convenience   the  arrangements 
actually  contemplated.     Thus,  if  a  life  estate  be  limited 
to  the  settlor,  with  remainder  over,  it  is  common  to  insert 
a  power  enabling  him  from  time  to  time  to  make  effectml 
leases  of  the  property  in  possession,  for  terms  not  exceeding 
twenty-one  years ;  a  privilege  reasonable  and  convenient 
in  itself,  but  such  as  is  not  incident  to  the  estate  of  a  tenant 
for  life  generally  (t).     Of  the  same  nature,  in  general,  are 
the  usual  powers  of  jointuring,  selling,  charging  land  with 
the  payment  of  sums  of  money,  and  the  like  (k)  ;  and  all 
these  are  technically  described  as  powers  of  revocation 
and  new  appointment, — ^because,  in  authorizing  a  new  dis- 
position not  made  by  the  conveyance  itself,  they  operate 
pro  tanto  as  a  revocation  of  those  which  it  contains  (x). 
Such  a  power,  if  closely  considered,  wiU  be  found  to 
amoimt  to  an  authority  to  create  a  use,  to  take  effect  in 
derogation,  to  a  certain  extent,  of  the  uses  first  limited ;  or 

(r)  2  FonK  156,  n.  (9).  (x)  1  Sand.  Us.  155 ;  4  Cruise, 

(«)  2  Bl.  Com.  335.  Dig.  228.    The  term  power  ofrevo^ 

(/)  It  18  to  be  remembered  here,  cation  and  new  appointment  is  not, 

that  by  a  recent  Act  (19  &  20  Vict.  however,  usually  applied  to  a  mere 

c.  120)  such  leases  may  now  be  made  power  of  leasing,  jointuring,  or  the 

by  a  tenant  for  life  under  a  settle-  like ;  but  to  powers  of  a  different 

ment  even  without  a  power  to  that  nature,  as  wliere  a  man  conveys  his 

effect  in  the  settlement ;  provided  it  estate  to  trustees  to  certain  uses, 

contains  no  express  declaration  to  with  proviso  that  it  shall  be  lawful 

the  contrary,  and   subject  to  such  for  him  at  any  future  time  to  revoke 

exceptions  and    provisions  as  are  these  uses  and  declare  new  ones, 

contained  in  that  statute;  (vide  sup.  &c.;  ibid  ;  and  see  1  Cruise,  Dig. 

p.  263.)  438 ;  Doe  9,  Martin,  4  T.  R.  39. 

{u)  2  Sand.  Us.  81. 
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rather  to  the  virtual  limitation  of  an  executory  use  of  that 
description,  in  &vour  of  such  person,  and  for  such  estate, 
as  shall  be  defined  by  the  subsequent  act  of  the  donee  of 
the  power  (y).  This  subsequent  act  or  exercise  of  the 
power  is  called  an  appointment  {z);  and  its  effect  (when 
it  correctly  pursues  the  authority)  is  to  raise,  in  favour 
of  the  appointee,  a  use  corresponding  to  the  estate  ap- 
pointed (a) ;  which  being  senred  out  of  the  original  seisin,  is 
immediately  executed  by  the  statute,  and  transmuted  into 
equivalent  legal  estate  (&).  An  appointment  is  not  con- 
sidered as  an  independent  conveyance  (c).  It  is  merely 
ancillary  to  the  former  deed ;  which  (as  already  observed) 
contains,  in  effect,  a  prospective  limitation  of  the  new  use. 
The  appointee,  therefore,  is  considered,  for  most  purposes, 
as  deriving  his  title  under  the  original  conveyance  (d);  and 


(y)  Sugd.  GUb.  152,  153  (n.);  2 
Sand.  Us.  81. 

(s)  2  Saod.  Us.  31.  «  In  whaU 
**  ever  mode  the  power  is  exercised, 
**  whether  by  grant,  bargain  and  sale, 
"  will,  &C.,  the  instrument  in  every 
"  case  operates  strictly  as  an  appoint- 
'*  ment  or  declaration  of  the  use ; 
*'  and  therefore,  in  consequence  of 
"  the  rule  before  noticed,  that  there 
"  cannot  be  a  use  upon  a  use,  the 
<(  bargainee,  &c.  takes  the  legal  es- 
"  tate,  the  appointment  being  made 
"  to  him  ;  and  if  any  ulterior  use  is 
"  declared,  it  operates  merely  as  a 
•*  trust  in  equity." — 2  Sugd.  Powers, 
p.  14  (ed.  1836);  et  vide  ibid.  vol.i. 
p.  240. 

(a)  As  to  the  manner  of  executing 
a  power  to  appoint  by  will,  see  7 
Will.  4  &  1  Vict.  c.  26,  88.  27,  10 ; 
as  to  illusory  appointments,  see  11 
Geo.  4  &  1  Will.  4,  c.  46 ;  see  also 
12  &  13  Vict,  c  26,  (suspended  by 
12  &  13  Vict  c.  110,  and  repealed 
in  part  by  18  &  14  Vict.  c.  17,)  and 
22  &  23  Vict  c.  35,  s.  12,  giving 


relief  against  the  defective  exe- 
cution of  powers.  By  the  pro- 
vision last  mentioned,  any  deed 
thereafter  executed  in  the  presence 
of,  and  attested  by  two  or  more  wit- 
nesses, in  the  manner  in  which  deeds 
are  ordinarily  executed  and  attested, 
shall,  so  far  as  respects  the  execu- 
tion and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  ap- 
pointment by  deed,  or  by  any  instru- 
ment in  writing  not  testamentary, 
notwithstanding  it  shall  have  been 
expressly  required  that  a  deed  or 
instrument  in  writing,  made  in  exer- 
cise of  such  powers,  should  be  exe- 
cuted or  attested  with  some  additional 
or  other  form  of  execution,  attesta- 
tion or  solemnity. 

(6)  2  Sand.  Us.  82  ;  4  Cruise, 
Dig.  228. 

(c)  2  Sand.  Us.  84. 

(d)  4  Cruise,  Dig.  282,  497; 
Bringloe  v.  Goodson,  4  Bing.  N.  C. 
734 ;  see  also  Sugd.  Powers,  voL  it 
p.  25,  edit  1836. 
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to  be  in  the  same  position  as  if  that  instrument  had  actually 
contained  a  limitation  in  his  &your;  to  the  extent  of  the  es- 
tate appointed. 

Not  onlj  as  to  die  limitation  of  estates,  but  in  other 
particulars,  there  were  important  differences  between  con- 
yeyances  to  uses,  and  those  that  take  effect  at  common 
law.  For  most  puiposes  (as  we  have  seen)  an  actual  pos- 
session is  deemed  to  be  given,  bj  the  former  convejances, 
equivalent  to  that  which  would  have  been  obtained  if  the 
alienee  (supposing  the  interest  conferred  to  be  freehold) 
had  received  livery  of  seisin,  or  (supposing  it  leasehold) 
had  made  actual  entry  (e).  But  as  a  bargain  and  sale,  a 
covenant  to  stand  seised,  and  a  lease  and  release,  convey 
the  actual  possession  by  construction  of  law  only,  so  they 
differed  from  a  feoffinent,  in  such  incidents  as  result  from 
its  real  delivery  in  point  of  fact.  Therefore,  though  a  feoff- 
ment, when  made  by  the  tenant  in  actual  possession,  would 
convey  a  wrong&l  estate  of  freehold  (supposing  his  title 
insufficient  to  give  a  rightful  one),  and,  when  made  by  a 
particular  tenant  for  a  greater  estate  than  he  can  lawfiilly 
convey,  would  occasion  a  forfeiture  (or,  in  the  case  of 
tenant  in  tail,  a  discontinuance)  of  the  particular  estate, 
and  the  contingent  remainders  dependent  on  that  estate 
were  consequently  liable  to  be  defeated  (y ), — ^no  such  results 
would  foUow  from  any  conveyance  by  way  of  covenant  to 
stand  seised,  bargain  and  sale,  or  lease  and  releasee^). 
For  by  the  feofEment,  there  was  an  actual  investiture  of 
the  possession,  as  for  an  estate  of  freehold ;  which,  as  it 
was  held,  must  take  effect  either  dejtare  or  de  facto;  but 
the  other  conveyances  could,  in  their  nature,  pass  no  more 
than  the  grantor  might  lawfully  transfer  (A).  For  this 
reason  they  received,  by  way  of  distinction  from  a  feoff- 
ment, (and  others  now  abolished  of  the  like  nature,)  the 

(«)  2  Sand.  Ub.  52.  (A)  Fearne,  by  Butler,  S22,  9th 

(/>  Vide  lup.  p.  468.  ed. ;  Smith  v.  Clyfford,  1  T.  B.  7M. 

{g)  2  Sand.  Us.  78. 
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appellation  of  innocent  conveyances  (t).  But  the  statute 
8  &  9  Vict.  c.  106,  8.  4,  having  (as  we  have  seen)  provided, 
that  a  feoffinent  made  after  the  1st  October,  1845,  shall 
not  have  anj  tortious  operation,  the  whole  learning  on  the 
subject  to  which  we  have  here  referred,  (so  &r  as  regards 
future  conveyances,)  has,  by  the  effect  of  this  provision, 
been  swept  away. 

The  reader  who  reflects  attentively  on  the  nature  of  a 
conveyance  under  the  Statute  of  Uses,  as  we  have  at- 
tempted to  explain  it  in  the  present  chapter,  will  not  fail 
to  be  impressed  with  the  importance  of  the  changes  which 
this  act  of  parliament  incidentally  occasioned.  It  has  been 
said  to  have  had  little  other  effect  than  to  make  a  slight 
alteration  in  the  formal  words  of  a  conveyance  (A), — a  re- 
mark alluding  to  the  practice  it  has  introduced  of  limiting 
one  use  upon  another,  when  the  intention  is  to  give  a  trust 
estate.  So  fax  indeed  as  the  creation  of  that  species  of 
interest  is  concerned,  such,  and  such  only,  was  its  result, 
but  the  remark  puts  altogether  out  of  sight  its  operations 
in  regard  to  the  legal  estate.  We  have  seen  that  it  enabled 
the  owner  to  dispose  of  this,  in  methods  obviously  more 
suitable  to  the  exigencies  of  social  life  than  the  convey-^ 
anoes  formerly  employed,  and  exempt  from  the  harsh  and 
inconvenient  effects  with  which  these  were  sometimes 
attended ;  and  (what  is  still  of  greater  consequence)  that 
it  materially  enlarged  the  power  of  alienation  itself,  by 
affording  him  the  means  of  subjecting  his  property  to  a 
variety  of  arrangements  of  which  it  was  before  incapable. 

In  thus  affording  escape,  however,  Grora  the  rigours  of 


(<)  Fearne,  ubi  sup. ;  in  Smith  «.  Us.  49.) 

ClyfTord,  1 T.  R.  744,  they  are  termed  (k)  2  BI.  Com.  SSd.    The  learned 

iaw/ui  conveyances.   The  same  pro-  Commentfitor,  howeyer,  notices  im» 

perty  of  passing  no  estate  beyond  mediately    afterwards,  p.  SS7,    its 

what  the  grantor  may  properly  trans-  having  introduced  new  species  of 

fer  belongs  also  to  a  grant  at  com-  conveyances, 
mon  law.    (Co.  Litt.  382  a ;  2  Sand. 
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the  antient  law,  the  statute  would  have  opened  the  door 
(unless  closely  watched)  to  inconveniences  of  a  difieient 
description.  For  it  would  have  enabled  conveying  parties, 
through  the  medium  of  springing  and  shifting  uses,  and 
powers  of  revocation  and  new  appointment,  to  prescribe 
the  course  in  which  their  property  shall  devolve,  and  pre- 
vent its  effectual  alienation,  for  any  period  of  time  however 
extended ;  and  therefore  to  curb  this  licence,  it  was  found 
necessary  to  establish  a  rigid  rule  of  restriction.  In  order 
to  explain  this,  we  shall  be  led  into  some  examination, 
before  we  close  the  chapter,  of  a  subject  which  now  for 
the  first  time  presents  itself,  viz.  that  oi perpetuity  (/>  In 
settlements  (by  which  we  here  mean  conveyances  by  way 
of  provision  for  a  fiunUy,  whether  made  in  consideration 
of  marriage  or  otherwise),  grantors  have  always  been  na- 
turally prone  to  regulate  the  succesraon  to  an  estate  at 
veiy  distant  periods : — the  earliest  known  arrangement  of 
this  nature  having  been  the  creation  of  an  estate  tail ; 
which  once  operated  as  a  sure  and*  perpetual  settlement  of 
the  property,  in  the  line  of  the  first  donee,  for  the  re- 
motest generations.  But  as  all  such  arrangements,  while 
they  continue  in  force,  however  long  that  period  may  be, 
tie  up  the  property,  (as  it  is  commonly  expressed,)  or  in 
other  words  prevent  its  firee  alienation ;  they  have  been 
considered  in  later  times  with  reasonable  jealousy  and 
dislike,  as  tending  to  embarrass  the  transactions  of  man- 
kind,  and  to  fruBtrate  the  purposes  for  which  property  was 
first  established  (m).  To  these  feelings  was  doubtless 
in  some  measure  attributable  (n)  the  doctrine  established 
by  Taltarum's  case,  in  the  reign  of  Edward  the  fourth  (o), 

(0  On  the  subject  of  perpetuity,  Monypenny  v.  Dering,  16  Mee.  & 

■ee  Co.   Liu.   by  Butler,  379  b;  W.  418. 

827  a;    1   Sugd.  Pow.  491;  edit  (m)  See  2  BI.  Com.  173. 

1836;  1  Pow.  Dev.  888 ;  8  Reeves's  (»)  See  Taylor  v.  Horde,  1  Burr. 

Hist  Eng.   Law,  824;    1   Smith's  60;  5  Cruise,  Dig.  828. 

Leading  Cases,  183 ;  Cadell  «.  Pal-  (o)  See  as  to  this  case,  6  Cruise, 

mer,  10  Bing.  140  ;  Tollemache  v.  Dig.  422,  423 ;  et  sup.  p.  253. 
Lord  CoTentry,  8  Bligh,  N.  S.  547  ; 
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by  which  a  common  recovery  was  allowed  to  have  the 
effect  of  mrfettering  an  estate  tail ;  and  in  the  same  spirit, 
when  limitations  by  way  of  springing  and  shifting  uses, 
and  powers  of  revocation  and  new  appointment,  came  into 
practice,  the  courts  of  justice  soon  began  to  contemplate 
with  alarm  the  restrictive  tendency  of  these  devices.     It 
was  thought  necessary,  therefore,  to  fix  upon  some  period 
as  the  latest  at  which  an  estate  limited  by  way  of  executory 
use  shall  be  allowed  to  vest.     Such  a  period  has  been  ac- 
cordingly established  by  a  series  of  judicial  decisions ;  and 
it  is  one  derived  fi*om  the  state  of  the  law  applicable  to 
entails.     Even  upon  the  most  permanent  plan,  that  of 
strict  settlement,   to    which    we    adverted  in  a  former 
place  (p),  the  estate  entailed  could  not,  after  the  doctrine 
established  by  Taltarum's  case,  be  preserved  from  aliena- 
tion longer  than  during  the  life  of  the  taker  of  the  first 
estate  of  fi*eehold,  and  the  nonage  of  the  tenant  in  tail  next 
in  remainder :  for  on  attaining  the  age  of  twenty-one,  the 
latter  was  competent,  with  the  concurrence  of  the  former, 
to  suffer  a  recovery.    By  analogy  to  this  {q)  it  has  become 
the  rule  that  the  latest  period  at  which  an  estate  limited 
by  way  of  executory  use  can  be  allowed  to  vest,  is  (with 
one  particular  exception)  the  expiration  of  some  life  or 
lives  in  being,  and  twenty-one  years  afterwards  (r) ;  as  if 
a  man  be  seised  in  fee  of  lands,  and  gives  them  to  the  first 
son  of  J.  S.  that  shall  attain  twenty-one,  and  his  heirs, — 
where  the  estate  vests,  at  the  latest,  on  the  expiration  of 
J.  S.'s  life  and  the  in&ncy  of  such  son ;  and  this  in&.ncy, 
generally  speaking,  cannot  expire  later  than  twenty-one 
years  after  J.  S.'s  death :  but  if  the  son  is  bom  posthu- 
mously (which  brings  the  case  within  the  exception  above 
alluded  to)  it  will  expire  later  by  the  addition  of  the  time 

(p)  Vide  lup.  p.  837.  Blackall,  7  T.  R.   100;  Cadell  v. 

(q)  Ca  LitL  by  Harg.  20  a;  note  Palmer,  10  Bing.  140,  S.  C.  Bligh, 

(5).  N.  S.  202;  aUbertaon  «.  Richards, 

(r)  2    Bl.    Com.   174 ;    Long    v.  fi  H  &  N.  453. 

VOL.  I.  O  O 
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of  gefltation  in  utero  wluch  follows  upon  such  death  («). 
On  the  other  hand,  however,  in  the  case  when  the  period 
at  which  the  estate  is  limited  to  vest  comprises  no  life  or 
liyes  in  being,  it  is  not  allowed  to  exceed  twent j-one  yean 
from  the  time  when  the  limitation  is  created  {i). 

Such  being  the  rule,  in  these  different  cases  respectiTely, 
as  to  the  latest  period  at  which  an  estate  bj  waj  of  exe- 
cutory  use  is  allowed  to  vest, — we  have  now  to  add  that  it 
has  been  long  established  as  a  g^ieral  principle,  and  one 
not  applicable  to  executory  uses  only,  that  the  law  abhors 
perpetuity  (u) ;  that  is  (accofding  to  the  usual  meaning  of 
the  t&m)  any  limitation,  either  for  legal  or  equitable 
interests,  and  whether  by  executory  use,  remainder,  or 
otherwise,  of  such  a  nature  as  to  lead  to  the  possibility,  if 
it  were  allowed,  of  making  a  &ture  estate  rest  at  a  later 
period  than  is  warranted  by  such  rule ;  and  that  it  uni- 
formly annuls  every  such  limitation  (x).    Nor  is  this  }»in- 


(0  9  Bl.  Com.  174;  Long  v, 
BackaU,  ubi  sup.;  Wilkinson  v. 
South,  7  T.  R.  558 ;  Cadell  «.  Pal- 
uuff  10  Bang.  140;  S.  C.  7  Bligfa, 
N.  S.  202. 

(/)  Palmer  V.  Holford,  4  Rubs.  408 ; 
1  Jarman  on  Wills,  2nd  ed.  p.  205. 

(«)  2  BL  Com.  174.  It  is  said 
In  10  Rtp.  113  b,  that  *« perpetuities, 
"  monopolies,  and  patents  of  con- 
"  cealmenty  were  born  under  an  un- 
"  fortunate  constellation ;  for  as  soon 
"  as  they  hsTo  been  brought  in  ques- 
**  tion,  judgment  has  always  been 
"  given  against  them,  and  none  at 
*'  any  time  given  for  them." 

(x)  Long  V.  Blackall,  7  T.  R.  100 ; 
Doe  V.  Ewart,  7  Ad.  fr  El.  648; 
Cadell  V.  Palmer,  ubi  sup. ;  Gilberts 
son  V.  Richards,  5  H.  &  N.  45S.  To 
show  that  the  doctrine  which  annuls 
a  limitation,  on  the  ground  of  its 
tending  to  perpetuity,  applies  to 
rtwuUnders,  it  a^  sufficient  to  cite 


Feome,  by  Butler.  9th  ed.  502, 
which  is  as  follows :  '*  if  lands  be 
"  limited  to  a  person  in  ette,  with 
"  remainder  after  hia  decease  to 
"  his  unborn  children,  and  after- 
*'  wards  to  the  children  of  such 
'*  unborn  children,  this  last  remain- 
"  der  is  absolutely  void."  (See  also 
Challis  V.  Doe  d.  Evana,  L8  Q.  B. 
281,  and  Cattlin  v.  Browne,  11  Hare, 
875.)  It  is  sometimes,  however, 
laid  down  in  the  books,  that  this 
doctrine  doea  not  spply  to  remain- 
ders. But  this  seems  too  wide  a 
proposition.  No  doubt  it  is  inappli- 
cable to  some  remainders,  for  exam- 
ple, to  one  limited  on  a  prior  estate 
tail ;  for  the  liability  of  that  to  be 
barred  by  a  recovery  is  a  sufficient 
protection  from  perpetuity,  and  there 
is  no  need,  therefore,  of  the  doctrine. 
But  the  case  is  different  with  regard 
to  a  remainder  such  as  mentioned 
in  the  above  citation  from  Butler. 
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ciple  confined  to  dispositions  of  the  freehold.     It  applies 
also  to  tefms  of  years  and  to  personal  property  (y). 

In  ootmectioli  with  the  dubject  of  the  rule  against  perpe- 
tuity/ we  may  notice  here  the  state  of  the  law  with  respect 
to  the  accumulation  of  th^  income  of  property^  whethet 
real  or  personal,  even  When  the  period  allowed  by  that  rul^ 
is  not  exceeded.  A  remarkable  instance  having  occurred, 
in  which,  to  secure  an  immense  fortnne  to  his  distant  de- 
scendants, a  testator  had  recourse  to  the  expedient  of  direct- 
ing the  income  of  his  property  to  be  accumulated  during 
the  lives  of  all  his  children,  grandchildren  and  great-grand- 
children, who  were  living  at  the  time  of  his  death,  for  the 
benefit  of  some  fiiture  descendants  to  be  living  at  the  death 
of  the  survivor  (z);  it  was  thought  expedient  to  put  a 
x^heck,  for  the  future,  on  dispositions  of  this  description : 
And  it  is  consequently  now  provided  by  act  of  parliament 
(39  &  40  Geo.  III.  c.  98),  that  no  such  accumulation 
shall  be  allowed  for  a  longer  term  than  the  life  of  the 
grantor,  or  twenty-one  years  from  the  death  of  the  grantor 
or  testator,  or  during  the  minority  of  any  person  living  or 
in  ventre  sa  mire  at  the  death^f  such  grantor  or  testator, 
or  during  the  minority  only  of  any  person  who,  imder  the 
uses  or  trusts  of  the  instrument  directing  such  accumula- 
tions, would  for  the  time  being,  if  of  fiill  age,  be  entitled 
to  the  income  so  directed  to  be  accumulated :  and,  fiirther, 
that  where  any  accumulation  is  directed  contrary  to  the 
Act,  such  direction  shall  be  void,  and  the  income  during 
the  time  the  property  is  directed  to  accmnulate  contrary 
to  the  Act,  shall  go  to  such  person  as  would  have  been  en- 
titled thereto,  if  no  such  accmnulation  had  been  directed  (a). 


(y)  See  Fearne,  Cont.  Rem.  320, 
871 ;  Atkinson  v.  Hucchinion,  8  P. 
Wmi.  262. 

(s)  Thit  was  the  case  of  Mr. 
Tbellosson's  will,  as  to  which  see 
Feame,  by  Butler,  436,  (n.),  9th 
edit  The  property  is  said  to  have 
consisted  of  landed  estates  of  about 


£4000  a  year,  and  perMnalty  of 
above  half  a  million ;  and  the  pro- 
bable amount  of  the  accumulated  fund 
was  estimated  at  above  £1 9,000,000. 
(a)  On  the  construction  of  this 
statute,  see  the  authorities  cited  in 
1  Smith's  Leading  Cases,  p.  186. 
See  also  the  following,  among  other 


oo2 
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But  the  Act  does  not  extend  to  any  provision  for  payment 
of  debts,  or  for  raising  portions  for  children,  or  to  any 
direction  touching  the  produce  of  woods  or  timber  (&). 


recent  oaaei:  Curtis  v.  Lukin,  6 
BeaY.  14T ;  Booghton  v.  James,  1 
ColL  26;  Scarisbrick  «.  Skelmers. 
dale,  17  Sim.  187 ;  Williams*.  Lewis, 
tm  dom.  Proe^  28  L.  J.  (Ch.)  505; 
Maq>benon  v.  Stewart,  lb.  177. 


(6)  See  Halford  v.  Stains,  16  Sim. 
488  ;  Edwards  ».  Tuck,  8  De  Gex, 
M.  &  G.  40 ;  Drewett  v.  Pollard,  27 
BeaT.  196;  Clulow's  Trusts,  28  L. 
J.  (Cb.)  696 ;  Varlo  v.  Faden,  29  L. 
J.  (Cb.)  230. 


(     565     ) 


CHAPTER  XIX. 

OF  CONVEYANCES  BY  TENANTS  IN  TAIL,  AND 

MARRIED  WOMEN. 


Both  conveyances  at  common  law,  and  those  mider  the 
Statute  of  Uses,  are  capable  of  being  applied  to  transfer 
the  interests  of  tenants  in  tail  and  married  women :  but  as 
they  are  not  effectual  for  these  purposes,  except  by  virtue 
of  certain  acts  of  parliament,  distinct  &om  the  Statute  of 
Uses,  nor  without  observing  the  solemnities  which  those 
Acts  prescribe, — they  may  therefore  properly  be  considered, 
when  applied  to  either  of  these  purposes,  as  constituting 
a  separate  class  of  conveyances  by  force  of  the  statute 
law. 

Though  a  tenant  in  tail  has  an  estate  of  inheritance,  yet 
by  none  of  the  conveyances  hitherto  examined,  if  in  their 
simple  form,  that  is,  unaccompanied  with  the  solemnities 
above  referred  to,  can  an  indefeasible  interest  be  granted 
by  him  beyond  the  period  of  his  own  life — except  in  such 
case  and  to  such  extent  as  is  provided  for  by  a  recent 
statute  referred  to  in  a  former  place  (a) ;  for  whatever 
estate  he  grants,  must  either  determine  with  his  life,  or 
at  least  is  hable  to  be  defeated,  after  his  decease,  by  his 
issue,  or,  in  defitult  of  issue,  by  the  remainderman  or  re- 
versioner. And  again,  a  married  woman,  or,  (as  she  is 
technically  called)  a  feme  covert,  is  not  capable  by  any  of 
these  conveyances  (i),  in  their  simple  form,  to  make  aliena- 
tion of  her  lands  and  tenements  (except  as  regards  her 
equitable  interest  in  property  given  in  trust  to  her  separate 

(a)  Vide  «ip.  pp.  257,  258.  (6)  2  B).  Com.  292. 
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ufle),  for  anj  estate  whaterer,  or  to  subject  them  to  any 
cliarge  (c). 

These  incapacities  result  indeed,  in  the  two  cases,  from 
yery  different  causes.  That  of  the  tenant  in  tail  is  by  the 
effect  of  the  Statute  dt  Donis  {d\  passed  to  protect  the 
interest  of  those  in  succession  and  expectancy,  in  the  case 
where  land  is  given  to  a  man  and  the  heirs  of  his  body ; 
but  the  incompetency  of  the  feme  covert  is  a  personal  one^ 
and  imposed  upon  her  by  the  common  law  (with  other 
similar  disabilities)  in  consequence  of  her  being  subject  to 
the  control  of  her  husband,  and  presumably  deprived  of 
her  freedom  of  agency.  In  both  cases,  however,  not- 
^thstanding  the  general  rule  of  restrictioi,,  the  law  has 
long  allowed  a  more  ample  power  of  alienation  to  be  exer- 
cised through  the  medium  of  particular  methods  of  assur* 
ance ;  in  former  times  hj  fines  and  recoveries ^  which  were 
altogether  of  a  special  nature,  and  now  by  any  of  the 
ordinary  conveyances  already  examined,  with  the  accom- 
paniment only  of  certain  forms  or  solepoinities  of  a  special 
kind.  The  mode  of  alienation  as  regards  tenant  in  tail 
and  married  women  respectively,  may  be  considered  there- 
fore as  naturally  forming  one  entire  or  consolidated  sub- 
ject, and  has  in  &ct  been  so  treated  by  the  legislature. 

This  branch  of  law  is  now  chiefly  regulated  by  the  3  &  4 
Will.  IV.  c.  74,  the  statute  for  abolishing  Fines  and  Reco- 
veries :  by  the  provisions  of  which,  a  tenant  in  tail  is  em- 
powered, in  such  methods  as  therein  mentioned^  to  bar  the 
estat4  tail  (as  it  is  commonly  expressed),  that  is,  to  confer 
a  fee  simple  absolute  (or  any  less  estate)  on  the  person  to 
whom  he  conveys,  indefeasible  by  the  issue,  or  by  any 
ulterior  claimants ;  and  a  married  woman  may  aJso^  by 
such  means  as  there  specified,  dispose,  with  the  husband's 

(e)  The  restriction  on  a  feme  co-  in  her  on  condition  to  oonirej  to 

yert's  power  of  alienation,  does  not  others.  And  such  acts  as  these  may 

extend  however  to  the  case  where  be  done  hy  her  without  her  husband, 

she  conveys  in  execution  of  a  mere  Co.  Litt.  by  Haig.  112t  n.  (6). 

power  ot  authority  i  or  in  performance  (J)  18  Edw.  l»c  1  j  vide  sap.  p. 

of  a  ecnditioHf  as  where  land  is  vested  249. 
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concurrence,  of  anj  estate  wldcli  she  alone,  or  he  in  her 
right,  maj  have,  as  fully  and  effectually  as  if  she  were  a 
feme  sole  («).  The  modes  of  piroceeding  to  be  adopted  for 
tiiese  purposes  are  (as  already  stated)  new,  and  by  way  of 
substitution  for  the  antient  methods  of  fine  and  recorery ; 
which  bein^  now  abolished  ( f),  and  of  a  character  besides 
pecalurty  sbetrofle  and  uiuxlviting,  we  would  gladlj  p«B8 
by  without  further  notice.  The  learning,  however,  which 
they  involve,  is  still  so  material  to  the  history  of  existing 
titles,  and  even  to  the  correct  apprehension  of  the  new 
system,  that  they  cannot  with  {H*opriety  be  left  imexa- 
mined;  and  before  we  attempt  to  give  any  further  account 
of  the  substituted  methods,  we  shall  think  it  expedient 
to  discuss,  at  some  length,  the  nature  of  a  fine  and  of  a 
recovery. 

They  were  both  of  the  class  of  conveyances  by  matter  of 
record ;  and  both  consisted  of  fictitious  suits  in  the  Court 
of  Common  Fleas  at  Westminster,  in  which  the  intended 
alienee  was  supposed  to  recover  the  estate  by  process  of 
law.  In  their  origin,  indeed,  they  were  actual  suits  com- 
menced at  law  for  the  recovery  of  the  possession  ;  but 
being  found  competent  to  confer  a  title,  in  cases  where  the 
ordinary  conveyances  would  not  sufiSce,  they  were  at 
length  adopted  as  mere  means  of  transfer  between  persons 
not  really  staxiding  in  the  relation  of  adverse  litigants  (g). 
It  will  be  necessary  however  to  consider  them  sucoesavely 
and  in  detaiL 

And  first,  of  Fines. 

A  fine  was  so  called,  because  it  put  an  end,  [not  only  to 
the  suit  then  commenced,  but  also  to  all  other  suits  and 
controversies  concerning  the  same  matter.  Or  as  it  is  ex- 
pressed in  an  antient  record  of  parliament,  (18  Edw«  I.,) 
'^  Non  in  regno  Anglict  provideatur  vel  Hi  aliqua  secwritoB^ 
major  seu  solennior  per  quam  aliquis  vel  aliqma  statrnn  eer^ 

(<)  S  &  4  Will.  4^  c  74^  B.  77.  (^)  2  Bl.  Com.  MO,  M7. 

(/)  Sect.  2. 
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[^tiorem  habere  possit,  vel  ad  statum  sutun  verificandum  ali^ 
quod  solennius  testimonium  producerey  quam  finem  in  curid 
domini  regis  levatum  ;  qui  quidem  finis  sic  vocatur^  eo  quod 
finis  et  consummatio  omnium  placitorum  esse  debet ;  et  hoc 
de  causA  providebatur  (A. )"  Fines,  indeed,  are  of  equal  an- 
tiquity with  the  first  rudiments  of  the  law  itself;  are 
spoken  of  by  Glanvil(i)  and  Bracton  (j\  in  the  reigns  of 
Henry  the  second  and  Henry  the  third,  as  things  then  well 
known  and  long  established ;  and  instances  are  produced 
of  them,  even  prior  to  the  Norman  invasion  {k).  So  that 
the  statute  18  Edw.  I.,  called  Modus  levandi  Fines,  did 
not  give  them  original,  but  only  declared  and  regulated 
the  manner  in  which  they  should  be  levied  or  carried  on.] 

And  that  was  as  follows. 

1.  The  party  to  whom  the  land  was  to  be  conveyed,  or 
assured,  commenced  an  action  or  suit  at  law  against  the 
intended  vendor,  (generally  an  action  of  covenant,)  by  suing 
out  a  writ  denominated,  fix)m  its  initial  words,  a  writ  of 
prtBcipequodteneaiconventionemil) ;  the  foimdation  of  which 
was  a  supposed  agreement  or  covenant  that  the  defendant 
should  convey  the  lands  to  the  plaintiff:  on  the  breach  of 
which  agreement  the  action  was  brought.  On  this  writ, 
there  was  due  to  the  crown,  by  antient  prerogative,  a 
primer  fine,  or  a  noble  for  every  five  marks  of  land  sued 
for ;  that*  is,  one  tenth  of  the  annual  value  (m).  The  suit 
being  thus  commenced,  then  followed,  2.  The  licentia  con-- 
cordandif  or  leave  to  agree  the  suit  (n).  For  as  soon  as  the 
action  was  brought,  the  defendant,  knowing  himself  to  be 

(h)  2  Roll.  Abr.  IS.  is  the  true  principle  on  which  the 

(I)  L.  8,  c.  1.  licence  was  required;  for  it  is  said 

.  (J)  L.  5,  t.  6,  c.  28,  8.  7i  that,  in  the  times  of  strict  feudal 

{k)  Plowd.  S69.  jurisdiction,  if  a  vassal  had  com- 

(Q  A  fine  might  also  be  levied  menced  a  suit  in  the  lord's  court, 

on  a  "  writ  of  metne,"  of  warrantia  he  could   not  abandon  ft  without 

ckgrimi  or  de  coiuuehidinihut  et  ser-  leave ;  lest  the  lord  should  be  de* 

vUiu.    (Finch,  L.  278.)  prived  of  his  perquisites  for  deciding 

fm)  2  Inst.  511.  the   cause.     (Robertson,   Hist,  of 

(ff )  It  seems  doubtful  whether  this  Charles  V.,  Sect.  T .) 
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in  the  wrong,  was  suppoBed  to  make  overtures  of  peace 
and  accommodation  to  the  plaintiiBT,  by  whom  they  were 
accordingly  accepted ;  but  having,  upon  suing  out  the  writ, 
given  pledges  to  prosecute  his  suit,  which  he  endangered, 
if  he  now  deserted  it  without  licence,  he  therefore  applied 
to  the  court,  for  leave  to  make  the  matter  up.  This  leave 
was  readily  granted ;  but,  for  it,  there  was  also  another  fine 
due  to  the  king,  by  his  prerogative,  called  the  hing*8  silver ^ 
or  sometimes  the  past  fint  with  respect  to  the  primer  fine 
before  mentioned.  And  it  was  as  much  as  the  primer  fine 
and  half  as  much  more,  or  lOs.  for  every  five  marks  of  land ; 
that  is,  three-twentieths  of  the  supposed  annual  value  (o). 
3.  Next  came  the  concord^  or  agreement  itself,  after  leave 
obtained  fix)m  the  court ;  which  was  usually  an  acknow- 
ledgment fix)m  the  deforciants  (or  those  who  kept  the 
other  out  of  possession),  that  the  lands  in  question  were 
the  right  of  the  complainant.  And  from  this  acknow* 
ledgment,  or  recognition  of  right,  the  party  levying  the 
fine  was  called  the  cognizoTy  and  he  to  whom  it  was 
levied  the  cognizee.  The  acknowledgment  was  to  be  made 
either  openly  in  the  Court  of  Common  Pleas,  or  else  before 
one  of  the  judges  of  that  court,  or  before  two  or  more  com* 
missioners  (in  the  country)  empowered  by  a  special  autho* 
rity,  caUed  a  writ  aidedimus  potestatem  ;  and  these  judges 
and  commissioners  were  bound,  by  statute  18  Edw.  I.  st.  4, 
to  take  care  that  the  cognizors  were  of  fiill  age,  sound 
memory,  and  out  of  prison.  And  if  there  were  any  feme 
covert  among  the  cognizors,  she  was  privately  examined^ 
whether  she  did  it  willingly  and  fireely,  or  by  compulsion 
of  her  husband.  By  these  acts,  all  the  essential  parts  of  a 
fine  were  completed ;  and  if  the  cognizor  died  the  next 
moment  after  the  fine  was  acknowledged,  provided  it  were 
subsequent  to  the  day  on  which  the  writ  was  made  re- 
turnable (/>),  sdll  the  fine  was  to  be  carried  on  in  all  its 
remaining  parts :  of  which  the  next  was,  4.  The  note  of 

(o)  5  Rep.  89  ;  2  fnit  511 ;  ttat.  (p)  Price  «.  DaTiet,  Comb.  71. 

32  Geo.  2,  c.  14. 
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the  fine,  wkioh  was  only  an  absbract  of  the  writ  of  oove- 
nant,  and  of  the  concord ;  naming  the  parties,  the  paroela 
of  land,  and  the  agreement:  and  this  was  to  be  enrolled  of 
record  in  the  proper  ofBoe,  bj  direction  of  the  statute 
5  Hen.  lY.  c.  14.  5.  The  fifth  and  last  part  was  i^foot 
of  the  fine,  or  conclusion  of  it :  which  included  the  whole 
matter;  and  recited  the  parties,  and  the  day,  year  and 
place  when,  where  and  before  whom  it  was  acknowledged 
or  levied.  Of  this,  there  were  indentures  made  and  en- 
grossed at  the  chirographer's  office,  and  deUvered  to  the 
cognizor  and  thecognizee;  usually  beginning  thus:  '*  Hwc 
eit  finaUs  eoneardia,  this  is  the  final  agreement,"  and  then 
reciting  the  whole  proceedings  at  length.  And  thus  the 
fine  was  completely  levied  at  common  law. 

To  render  the  fine  more  uniTcrsally  puUio,  and  less 
liable  to  be  levied  by  fi:aud  or  covin,  it  was  directed  by 
4  Hen.  VII.  c.  24  (in  confirmation  of  a  previous  statute), 
that  a  fine,  after  engrossing,  should  be  openly  and  solemnly 
read  and  proclaimed  in  court  (during  whicji  all  pleas  riiould 
cease),  sixteen  times ;  viz.,  four  times  in  the  term  in  which 
it  was  made,  and  four  times  in  each  of  i^e  three  succeed- 
ing terms,  which  was  reduced  to  (me  in  each  term  by  31 
Eliz.  c.  2 ;  and  these  proclamations  were  indorsed  on  the 
back  of  the  record  (9). 

Fines  thus  levied  were  of  four  kinds: — 1.  What  in  our 
law  French  was  called  a  fine  sur  cognizance  de  dnnt^  come 
ceo  que  iladde  $on  don  ;  or,  a  fine  upon  admowlec^gment 
of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 


{q)  Though  in  modern  times  fines 
have  alwaya  heen  levied  with  pro- 
clamations, yet  trouble  and  expense 
were  often  incurred  in  procuring 
evidence  that  they  were  so  levied ; 
and  therefore,  by  11  &  12  Vict.  c. 
70,  it  is  now  provided,  that  all  fines 
theretofore  levied  in  the  Court  of 
Common  Pleas  shall  be  conclusively 
deemed   to  have  been  levied  with 


proclamations — with  proviso,  how- 
ever, that  this  shall  not  afiect  any 
proceedings  then  pending ;  nor  ex- 
tend to  any  fine  theretofore  levied 
of  lands  which  were  then  actually 
possessed  by  any  person,  under  a 
title  adverse  to  or  inconsistent  with 
the  operation  of  such  fine  if  levied 
with  proclamations. 
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gift  of  the  cogokor.  This  was  the  best  and  surest  kind 
of  fine ;  for  thereby  the  defordant,  in  order  U>  keep  his 
eovenant  with  the  plaintiff,  of  oonyeying  to  him  the  lands 
in  queation,  and  at  the  aame  time  to  avoid  the  formality  of 
an  actual  feoffinent  and  livery,  acknowledged  in  court  a 
former  feoffinent,  or  gift  in  possession,  to  have  been  made 
by  him  to  the  plaintiff.  This  fine  was  therefbre  said  to  be 
a  feoffinent  of  record ;  the  livery,  thus  acknowledged  in 
court,  being  equivalent  to  an  actual  delivery :  so  that  this 
assurance  was  rather  a  confession  of  a  former  conveyance, 
than  a  conveyance  then  originally  made ;  for  the  deforciant 
or  cogfiizor  acknowledged  the  right  to  be  in  the  plaintiff, 
or  cognizee,  as  that  which  he  had  (fe  son  don,  of  the  proper 
gift  of  himself,  the  cognizor.  2.  A  fine  sur  cognizance  do 
droit  tanium,  or  upon  acknowledgment  of  the  right  merely ; 
not  with  the  circumstance  of  a  preceding  gift  from  the 
cognizor.  This  was  commonly  used  to  pass  a  reversionary 
interest  which  was  in  the  cognizor.  For  of  such  reversions 
there  could  be  no  feoffinent,  or  donation  with  Hvery,  sup- 
posed, aa  the  possession  during  the  particular  estate  b^ 
longed  to  a  third  person  (f).  It  was  worded  in  this  maimer, 
^  that  the  cognizor  acknowledges  the  right  to  be  in  the 
^^  cognizee,  and  grants  for  himself  and  his  heirs,  that  the 
**  reversion,  after  the  particular  estate  determines,  shall  go 
''  to  the  cognizee  («).'*  3.  A  fine  sur  concessit  was  where 
the  cognizor,  in  order  to  make  an  end  of  disputes,  though 
he  acknowledged  no  precedent  right,  yet  granted  to  the 
cognizee  an  estate  de  novo,  usually  for  life  or  years,  by  way 
of  supposed  compositiop.  And  this  might  be  done,  re- 
serving a  rei^t  or  the  like,  for  it  opera,ted  as  a  new  grant  (^). 
4.  A  fine  sur  don,  grant  et  render  was  a  double  fine,  com- 
prehending the  fine  stir  cognizance  de  droit  come  ceo,  ^c. 
and  the  fine  sur  concessit,  and  might  be  used  to  create 

(r)  Dan¥^*ft  caie,  Hoore,  629.  estates,  as  for  life  or  years,  though  it 

(«)  West.  Symh.  p.  2,&  95.  might  be  also  used  to  convey  the  fee 

(t)  Ibid.  ^  66.     This  was  com-  simple.    (Hurt.  Compend.  24.) 
monly  used  for  the  creation  of  smnller 
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particular  limitations  of  estate,  whereas  the  fine  sur  cog^ 
nizanee  de  droit  come  ceo,  ^c,  conyejed  nothing  but  an 
absolute  estate,  either  of  inheritance,  or  at  least  of  free- 
hold («).  In  this  last  species  of  fine,  the  cognizee,  after 
the  right  was  acknowledged  to  be  in  him,  granted  back 
agiun,  or  rendered  to  the  cognizor,  or  perhaps  to  a  stranger, 
some  other  estate  in  the  premises.  But,  in  general,  the  first 
species  of  fine  star  cognizance  de  droit  come  ceo,  ^c.  was  the 
most  used. 

We  are  next  to  consider  the  force  and  effects  of  a  fine^ 
which  were  principallj  as  follows  (o) : 

1.  Like  all  other  convejances,  it  bound  the  parties 
thereto,  and  also  all  ^^ primes y^  that  is,  persons  deriving 
title  under  the  parties ;  and  this  whether  levied  with  pro* 
clamations  or  not  {x).  But  in  this  respect,  it  had  a  force 
peculiar  to  itself;  for  even  if  one  of  the  parties  was  a 
married  woman,  she  would  be  bound,  notwithstanding  her 
coverture,  by  the  fine ;  and  (supposing  her  husband  to 
concur  in  it  {y) )  it  would  effeotuallj  pass  any  estate,  or 
bar  any  right  of  dower  that  she  might  have  in  the  lands 
therein  comprised  (r) :  though  the  coverture  would  suffice 
to  avoid  her  alienation,  either  of  estate  or  dower,  in  the 
case  of  an  ordinary  conveyance  (a).  And  this  peculiarity 
was  justified  by  the  circumstance  that  the  court  would 
not  aUow  a  fine,  affecting  her  interest,  to  pass  without 
privately  examining  her  as  to  her  voluntaiy  consent; 
which  removed  the  general  suspicion  of  compulsion  by  her 
husband  (&). 


(«)  Hunt  V.  Bourae,  Sa]k.  340. 

(o)  A  fine  had  seTeral  other  effects, 
the  enumeration  of  which  will  be 
found  in  the  Pint  Real  Property 
Report,  p.  21 ;  and  lee  Co.  Litt  by 
Harg.  121  a,  n.  (1). 

(x)  2 IBI.  Cora.  355  ;  see  5  Cruise, 
Dig.  138, 159, 202.  It  did  not,  how- 
ever, unless  levied  with  proclama- 
tions, bar  the  issue  in  tail  of  their 
right  to  bring  an  action  of  formedon ; 


Hunt  V.  Bourne,  Salk.  340  ;  Doe  d, 
Thomas  v.  Jones,  1  Tyrw.  517;  et 
vide  post,  p.  574. 

{y)  5  Cruise,  Dig.  82,  154. 

(s)  Ibid.  156. 

(a)  4  Cruise,  Dig.  20.  As  to  the 
probable  reason  for  allowing  this 
effect  to  a  fine,  vide  Co.  Litt.  by 
Harg.  121a,  n.(l). 

(ft)  2  BI.  Com.  355;  5  Cruise,  Dig. 


a  XIX.— OF  CONVEYANCES  BY  TENANTS  IN  TAIL,  ETC.  573 

2.  A  fine  with  proclamations  (c)  bound  not  only  parties 
and  privies,  but  even  strangers  (that  is,  persons  not  parties 
or  privies),  if  they  fidled  to  put  in  their  claims  within  the 
time  allowed  by  law  (cQ;  and  if  during  all  that  period  they 
were  subject  to  no  legal  disability  sufficient  to  excuse  their 
acquiescence.  It  was  in  reference  to  this  property  of  a 
fine,  (which  belonged  to  it  from,  the  remotest  period  of 
legal  history,)  that  rights  are  said  in  our  books  to  be 
barred  by  fine  and  non'<laim{e\  The  doctrine,  indeed, 
was  aboUshed  for  a  time,  by  a  statute  made  in  34  Edw. 
III.  c.  16,  which  admitted  persons  to  claim  and  falsify  the 
fine  at  any  indefinite  distance  (/).  But  by  1  Bichard  III. 
c.  7  {jg\  and  4  Henry  YII.  c  24,  the  doctrine  itself  was 
again  restored,  though  the  time  of  claim  was  extended ; 
and  after  the  latter  statute,  and  until  the  late  abolition  of 
these  assurances,  the  state  of  the  law  was  as  follows,— 
that  by  a  fine,  when  duly  proclaimed^  the  right  of  aD 
strangers  whatever  was  bound  (A),  unless  they  made  claim 
by  way  of  action,  or  lawful  entry  (not  within  one  year  and 
a  day,  as  at  the  common  law,  but)  within  five  years  after 
proclamation  made :  except  femes  covert,  infimts,  pri- 
soners, persons  beyond  the  seas,  and  such  as  were  not  of 
whole  mind, — ^who  had  five  years  allowed  to  them  and 
their  heirs  aft;er  the  death  of  their  husbands,  their  attaining 
full  age,  recovering  their  Uberty,  returning  to  England,  or 
being  restored  to  their  right  mind(i).  By  the  statute  4 
Anne,  c  16,  it  was  also  provided,  in  cases  where  the  claim 


82, 153.  This  was  by  the  statute  IS 
Edw.  1,  d$  modo  lefHmdi/met. 

(c)  As  Co  proclamstionSf  Tide  sup. 
p.  670. 

{d)  2  Bl.  Com.  854.  There  were 
sntiently  four  methods  of  cUiming 
so  as  to  avoid  being  concluded  by  a 
fine :  1.  By  action ;  2.  By  entering 
such  claim  on  the  record  at  the  foot 
of  the  fine;  8.  By  entry  on  the 
lands ;  4.  By  continual  claim.    But 


the  second  of  these  was  not  in  force 
after  the  statute  of  Henry  7.  The 
time  for  making  the  claim  was  a  year 
and  a  day  after  the  fine  levied. 

(e)  2  Bl.  Com.  354. 

(/)  Ibid. ;  Litt.  s.  441. 

Ig)  See  Co.  Litt.  by  Uarg.  121  a, 
n.(l). 

(A)  4  Hen.  7.  c  24;  Davies  v. 
Lowndes,  5  Bing.  N.  C.  172. 

(0  2  Bl.  Com.  350. 
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was  made  by  entry,  that  h  dtouM  be  of  ilo  avaS  tmless  an 
action  was  brought  tdtbin  one  year  afteifwardsy  to  try  the 
right  of  the  claimimti  and  unleMr  the  same  -wete  lyrosecnted 
with  efiect.  It  is  to  be  obserred,  however,  thait^  in  dtder 
to  bar  by  non-<ilaltn  petsons  who  wcfre  not  pta^^  dt 
|>rivie85  it  Was  neeessaty  that  the  person  levying  Ae  fine 
should  be  seised  of  the  freehold,  either  by  right  Or  by 
wrong(»):  for  if  he  had  nothing  in  the  knd,  or  if  his 
possession  were  merely  as  tenant  for  a  term  of  ^'ears,-  or 
other  chat^l  interest,  the  fine  might  be  avoided  1^  plead* 
ing  partei  finis  nikil  habu&runt  (l).  And  it  is  furt&ei^  to  be 
remarked,  that  persons  bating  no  estatte  in  possession,  bat 
only  in  reminder  or  reversion,  were  not  boimd  to  make 
elabn  within  five  years  after  proclamation  miide,  bnf  i^illdn 
the  same  period  after  their  right  of  ent^  aoci'taied  (iii)^ 

3.  A  fine  levied  by  tenant  in  tail,  ^th  prodama^ns, 
bflErred  the  issue  in  taiL  It  hibd  indeed  been  e:tp#eai^|Hro- 
vided  by  the  statute  de  DoniSi  that  a  fifie  riKmId  lu^  no 
such  effect  (a);  but  by  32  Hen.  VIIL  6.  36>  it  was  at 
length  enacted,  that  when  levied  with  ^irdelamatioii]^  ac- 
cording to  4  Hen«  VII.  c.  24,  by  any  peM>n-  of  ft^  a^ 
(of  lands  or  tenements  before  in  anywise  ^failed  fo  Y&ta 
or  to  any  of  his  ancestors,  hi  possession,  tev^Hrion,  <^  re* 
mainder),  it  should  be  a^  sufficient  bar  and  fischaig^  for 
ever  against  the  tenant  and  his  heirs,  claiming  only  by  fytte 
of  the  entail  (o).  It  did  not,  hoTv^ver,  bar  tiiose  in  re^ 
mainder  or  reversion  upon  tiie  entail  (;>);  who  (tipoifr  his 
death  and  the  fiulure  of  his  issue)  had  either  a  right  of 


{k)  £>ffvie»  0.  Lowndet,  5  Bing'. 
N.  C.  172. 

([)  Stat  4  Hen.  7,  e.  24;  2  B1. 
Com.  356  ;  1  Saund.  by  Wms.  819, 
n.  (1);  Doe  d,  Thoraat  v.  Jonev,  1 
Tyrw.  506. 

(m)  Co.  Litt.  372  a ;  1  Saund.  by 
Wms.  319, 11.(1 ). 

(n)  2  Bl.  Com.  355;  Doe  v.  Jonet, 
1  Tyrw.  517 ;  Bm>ton,  289. 


(o)  Before  tHeflWHit^  1^32  Hem 
8,  it  bad  been  h^d  that,  tftdelr  the 
preceding  Act  of  4  Hen.  7,  a*  fine 
tHtb  proclamations  ^oold  hav«^  the 
effect  of  barring  the  issne  in  tail ; 
but  the  doctrine  was  contidtereil  at 
doubtful,  and  the'  92  Hen.  8  #au 
passed  to  remoTc  the  doubt^;  sM 
Co.  Litt  by  Haig.  121  a,  n.  (1). 

{p)  6  Cruise,  Dig'.  148. 
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entry,  or  at  least  a  right  of  action,  according  to  the  dis- 
tinction to  be  presently  stated* 

4.  If  a  tenant  in  tail  of  a  corporeal  hereditament  in  pos- 
session levied  a  fine  "  gur  cognizcaice  come  ceo,  &c./*  with  or 
without  proclamations,  it  was  a  discontinuance  of  the  en-- 
tail  (q) ;  the  effect  of  which  was,  that  the  issue  in  tail,  and 
those  in  remainder,  or  reversion,  lost  their  right  of  entry, 
which,  upon  the  death  of  the  tenant  in  tail,  would  other- 
wise have  accrued  to  them  respectively;  but  the  latter 
parties  had  nevertheless  a  remedy  in  a  particular  form  of 
action  called  a  formedan  ;  and  so  had  the  issue  in  tail, 
unless  the  fine  was  levied  with  proclamations,  so  as  to  bar 
them.  But  a  fine  levied  by  a  tenant  in  tail  of  an  incorpo- 
real hereditament,  or  of  an  hereditament  corporeal  in 
remainder  upon  an  estate  of  freehold,  was  no  discontinu- 
ance (r).  Such  a  fine  levied  in  fee,  only  created  a  base 
fee ;  and  the  estate  of  those  in  remainder  or  reversion  (as 
well  as  the  right  of  entry  or  action  of  the  issue  in  tail, 
where  it  was  levied  without  proclamations)  remained  with- 
out disturbance  (js).  A  discontinuance  (as  we  have  else- 
where had  occasion  to  remark)  might  also  be  occasioned 
by  the  feoffment  of  tenant  in  tail  {£) ;  but  the  learning 
relative  to  discontinuances,  however  effected,  has  now 
become  of  no  account,  (so  far  as  future  transactions  are 
concerned,)  not  merely  in  consequence  of  the  abolition  of 
fines,  but  by  the  effect  of  a  statute  passed  a  short  time 
previously  (the  3  &  4  WilL  IV.  c.  27),  which  provides 
(sect.  29)  that  no  discontinuance  shall  thereafter  avail  to 
take  away  a  right  of  entry  (u). 

{q)  Co.  LitL  327  b ;  2  Inst  335,  Butler,  825  a,  n.  (I),  826  b,  n.  (1); 

836 ;  Odiarne  v.  Whitebead,  Burr.  2  Ingt,  335. 

714;  1  Saund.  by  Wma.  319  c,  n.  (r)Therecanbenodiflcontinuaiicc 

(1 ) ;  1  Saund.  by  Wnis.  253  a,  n.  (8) ;  of  tbings  lying  in  grant.   (Co.  Lilt. 

Doe  V.  Fincb,  4  Bam.  &  Adol.  283 ;  832  a ;  5  Cruise*  Dig.  286.) 

Doe  d,  Tbomas  v.  Jones,  1  Tyrw.  («)  Co.  Litt  by   Butler,  381,  n. 

506.    The  principle  ou  which  the  (1). 

disc<miinuaMC€  of  an  estate  tail  pro-  (I)  Vide  sup.  p.  469. 

ceeded  u  explained  in  Co.  Litt.  by  (u)  Moreover  by  a  recent  statute. 
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5.  A  fine  "  sur  cognizance  come  ceo,  ^c,*'  levied  by  a 
tenant  for  life  in  possession^  worked  a  forfeiture,  if  for  a 
greater  estate  than  the  law  entitled  him  to  make ;  and 
consequently  destroyed  the  contingent  remainders  (if  any) 
expectant  on  his  life  intere6t(x).  The  same  result  as 
regards  forfeiture  also  followed,  where  such  fine  was 
levied  by  a  tenant  for  a  term  of  years  (y). 

Secondly,  of  Recoveries. 

A  recovery — or  a  common  recovery  as  it  was  also  called, 
to  distinguish  it  fix>m  a  real  adjudication  (z) — differed  firom 
a  fine,  in  this  general  point  of  view,  that  it  supposed  a  suit 
not  immediately  compromised,  but  carried  on  through  every 
regular  stage  of  proceeding  (a).  Its  nature  and  progress 
were  as  follows. 

Let  us  in  the  first  place  suppose  Daniel  Edwards  to 
have  been  tenant  of  the  fi'eehold,  for  example,  tenant  in 
tail  in  possession ;  and  desirous  to  suffer  a  common  re- 
covery, in  order  to  bar  all  entails,  remainders,  and  rever- 
sions, and  to  convey  the  same  in  fee  simple  to  Francis 
Golding.  To  effect  this,  Golding  was  to  bring  an  action 
against  him  for  the  lands ;  and  he  accordingly  sued  out  a 
writ  called  a  'prmcxpe  quod  reddat.  In  this  writ,  the  de- 
mandant Grolding  alleged  that  the  defendant  Edwards 
(here  called  the  tenant)  had  no  legal  title  to  the  land,  but 
that  he  came  into  possession  of  it  after  one  Hugh  Hunt 
had  turned  the  demandant  out  of  it.  The  subsequent 
proceedings  were  made  up  into  a  record  or  recovery  roll, 
in  which  the  writ  and  complaint  of  the  demandant  were 
first  recited ;  whereupon  the  tenant  appeared,  and  called 

(8  &  9  Vict  c.  106,  B.  4,)  a  feofT-  served,  that  though  a  fine  twr  cog- 

**  roent  made  after  Ist  October,  1S45,  nicance,  ^.  generally  implied  a  con- 

"  ihall  not  have  any  tortious  opera-  veyance  in  fee,  it  might  be  for  life 

-*<  tion.'*    (Vide  sup.  pp.  468,  470.)  only.    (Hunt  o.  Bourne,  Salk.  S4a) 

(«)  Vide  sup.  p.  836 ;  2  Bl.  Com.  (y)  Burt.  Compend.  818. 

274;   5  Cruise,  Dig.   203,  236;   2  (s)  6  Cruise,  Dig.  269. 

Cruise,  Dig.  861.     It  is  to  be  ob-  (a)  2  Bl.  Com.  357. 
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upon  one  Jacob  Morland,  who  was  supposed,  at  the 
original  purchase,  to  have  warranted  the  title  to  the  tenant. 
And  thereupon  he  prayed  that  the  said  Jacob  Morland 
might  be  caJled  in  to  defend  the  title  which  he  so  war- 
ranted. This  was  called  the  voucher  {vocatio,  or  calling  of 
Jacob  Morland),  to  warranty y  and  Morland  was  called  the 
vouchee.  Upon  this  Jacob  Morland,  the  vouchee,  appeared, 
was  impleaded,  and  defended  the  title.  Whereupon  Gold- 
ing,  the  demandant,  desired  leave  of  the  court  to  imparl 
or  confer  with  the  vouchee  in  private,  which  was  usually 
allowed  him  as  a  matter  of  course.  And  soon  afterwards 
the  demandant  Golding  returned  to  court,  but  Morland, 
the  vouchee,  disappeared,  or  made  de&ult.  Whereupon 
judgment  was  given  for  the  demandant  Golding  (then  called 
the  recovercr)  to  recover  the  lands  in  question  against  the 
tenant  Edwards,  who  was  then  the  recoveree ;  and  Edwards 
had  judgment  to  recover  of  Jacob  Morland  lands  of  equal 
value,  in  recompense  for  the  lands  so  warranted  by  him, 
and  lost  by  his  de&ult;  which  was  agreeable  to  the 
doctrine  of  warranty  we  have  before  mentioned  (6).  This 
was  called  the  recompense,  or  recovery  in  value*  But 
Jacob  Morland  having  no  lands  of  his  own,  being  usually 
the  crier  of  the  court  (who  firom  being  thus  frequently 
vouched,  was  called  the  common  vouchee)^  it  was  plain  that 
Edwards  had  only  a  nominal  recompense  for  the  land 
so  recovered  against  him  by  Golding ;  which  lands  were 
then  absolutely  vested  in  the  said  recoveror,  by  judgment 
of  law,  and  seisin  thereof  was  delivered  to  him  by  the 
sheriiF  of  the  county.  So  that  this  collusive  recovery 
operated  merely  in  the  nature  of  a  conveyance  in  fee 
simple  from  Edwards  the  tenant  in  tail,  to  Golding  the  pur- 
chaser. The  recovery  above  described  was  with  a  single 
voucher  only,  but  sometimes  it  was  with  douhky  treble,  or 
fiirther  voucher,  as  the  exigency  of  the  case  might  require. 
And  indeed,  in  modem  times,  it  was  usual  always  to  have  a 
recovery  with  double  voucher  at  the  least,  by  first  convey** 

(b)  Vide  sup.  p.  494. 
VOL.  I.  pp 
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ingy  where  the  person  whose  estate  tail  was  intended  to 
be  barred  was  immediate  tenant  in  tail,  an  estate  of  free- 
hold to  any  indifferent  person  against  whom  the  prtBc^ 
was  brought,  (which  was  called  making  a  tenant  to  the 
pr€eeipe);  and  then  the  tenant  to  the  prcedpe  vouched  the 
tenant  in  tail,  who  vouched  over  the  common  vouchee. 
For  if  a  recovery  was  had  immediately  against  a  tenant  in 
tail,  it  barred  only  such  estate  in  the  premises  of  which  he 
was  then  actuaUy  seised;  whereas,  if  the  recovery  were 
had  against  another  person,  and  the  tenant  in  tail  were 
vouchee,  it  barred  every  latent  right  and  interest  which  he 
might  have  in  the  lands  recovered  (c).  But  where  there 
was  already  a  tenant  for  life  in  possession,  with  remainder 
over  in  tail,  no  other  tenant  to  the  precipe  (of  course)  was 
required  to  be  made,  in  order  to  effect  a  voucher  of  the 
tenant  in  tail  If  Edwards,  therefore,  were  tenant  of  the 
freehold  in  possession,  and  John  Baiker  were  tenant  in  tail 
in  remainder ;  here  Edwards  did  first  vouch  Barker,  and 
then  Barker  vouched  Jacob  Morland,  the  common  vouchee; 
who  was  always  the  last  person  vouched,  and  always  made 
defiiult:  whereby  the  demandant  Goldiftg  recovered  the 
land  against  the  tenant  Edwards,  and  Edwards  recovered 
a  recompense  of  equal  value  against  Barker,  the  first 
vouchee ;  who  recovered  the  like  against  Morland,  the 
ccHumon  vouchee,  against  whom  such  ideal  recovery  in 
value  was  always  ultimately  awarded* 

In  all  recoveries  it  was  necessary  that  the  recoveree 
should  be  seised  of  the  freehold  in  possession,  else  the  re- 
covery was  void  ((2).  For  all  actions  to  recover  the  seisin 
of  lands,  were  required  to  be  brought  against  the  actual 
tenant  of  the  fireehold ;  otherwise  the  suit  would  lose  its 
effect,  since  the  freehold  could  not  be  recovered  of  him  who 
had  it  not  («)•     And  though  these  recoveries  were  in  them- 

(c)  Bro.  Ab.  titTaile,  82;  Plowd.  observed,  applies   only  to  actions 
Manxel's  case,  [8].  ''  to  recover  the  seirin ;"  that  is,  reai 

(d)  Pigot,  28.  actions,  to  which  class  the  acdon,  on 

(e)  This  requirement,  it  will  be  which  the  recovery  was  founded, be- 
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selves  fabulous  and  fictitious,  jet  it  was  necessary  that 
there  should  be  actores  fabuke,  and  that  these  should  be 
properly  qualified. 

From  this  doctrine  resulted  two  important  corollaries; 
first,  that  where  the  object  was  to  vouch  a  tenant  in  tail  in 
possession,  instead  of  bringing  the  pngcipe  against  him,  it 
became  necessary  that  he  should  previously  make  a  tenant 
to  iliepr€Bcipe  in  manner  already  explained  (/), — ^that  is, 
convey  some  fireehold  estate  in  possession  to  some  other 
person,  so  as  to  qualify  the  latter  to  sustain  the  character 
of  tenant  in  the  action. 

The  second  consequence  was,  that  a  tenant  in  tail  in 
remainder y  expectant  on  an  estate  of  fireehold,  could  not 
resort  to  a  recovery  to  bar  the  entail,  without  the  con- 
currence of  the  person  in  whom  that  precedent  estate  was 
vested ;  for  unless  the  latter  joined  in  the  proceedings,  there 
could  be  no  sufficient  tenant  to  the  prtecipey  he  alone  pos- 
sessing the  necessary  qualification.  But  the  nicety  once 
thought  to  be  requisite  in  conveying  the  legal  fireehold,  in 
order  to  make  a  good  tenant  to  the  pnecipe,  was  lessened 
by  the  provision  of  14  Geo.  IL  c.  20  (y);  which  enacted, 
with  a  retrospect  and  conformity  to  the  antient  rule  of  law, 
that  though  the  legal  fireehold  were  vested  in  lessees^  yet 
those  who  were  entitled  to  the  next  fireehold  estate  in  re« 
mainder  or  reversion  might  make  a  good  tenant  to  the 
praecipe ; — ^that  though  the  deed  or  fine  which  created  such 
tenant  were  subsequent  to  the  judgment  of  recovery,  yet 
if  it  were  in  the  same  term,  the  recoveiy  should  be  valid 
in  law ; — and  that  though  the  recovery  itself  did  not  appear 


longe<L  And  (a«  will  be  seen  here- 
after) almost  the  whole  of  the  real 
actions  are  now  abolished  by  3  &  4 
Will.  4,  c.  27.  It  may  further  be  re- 
marked that  an  ^eetment  (which  has 
long  been  the  ordinary  action  for  the 
recovery  of  land)  hai  nerer*  in  its 
form,  been  brought  to  recover  the 
teitinf  and  accordingly  it  has  al- 


ways been  brought  against  a  tenant, 
whether  seised  of  the  freehold  or  not. 
(See  Gen.  Ind.  in  Hi. "  Real  Actions,'* 
and  **  Ejectment.*') 

(/)  Vide  sup.  p.  578. 

(g)  As  to  dits  Act,  see  Pigot,  41, 
&c  ;  1  Prest.  Convey,  p.  61  et  seq. ; 
Taylor  v.  Horde,  1  Burr.  115. 
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to  be  entered^  or  were  not  regularly  entered  on  record,  yet 
the  deed  to  make  a  tenant  to  the  prcscipe,  and  declare  the 
uses  of  the  recovery,  should,  after  a  possession  of  twenty 
years,  [be  sufficient  evidence  on  behalf  of  a  purchaser  for 
valuable  consideration,  that  such  recovery  was  duly  suf- 
fered.] In  addition  to  which,  provision  has  since  been 
made  by  3  &  4  Will.  lY.  c.  74,  establishing  the  validity 
of  recoveries  that  have  been  suffered,  in  several  other  cases 
where  they  were  before  subject  to  fatal  objection  (A). 

As  to  the  force  and  effect  of  recoveries,  supposing  them 
to  be  suffered  in  due  form,  they  operated, 

Ist  To  pass  to  the  recoveror  an  estate  in  fee  simple 
absolute ;  and  thereby  to  bar  not  only  the  estate  tail  itself, 
but  all  remainders  and  reversions  expectant  thereon,  and 
aU  executory  limitations  and  conditions  whatever,  to  which 
it  had  been  subject  (i).  This  was  not  by  virtue  of  any 
legislative  enactment,  but  by  construction  of  the  courts  of 
law,  as  explained  more  at  large  in  a  former  chapter  (A). 
The  reasons,  which  really  swayed  the  judges  in  allowing 
this  effect  to  a  common  recovery,  have  been  also  before 
stated  (/) ;  but  the  ground  on  which  they  attempted  to  ju£h 
tify  the  doctrine  was  the  supposed  recompense  in  value 
awalrded,  in  the  result  of  this  proceeding,  to  the  tenant  in 
taiL  For  it  was  said,  that  any  lands  which  he  might  ob- 
tain firom  the  common  vouchee  would  supply  the  place  of 
those  which  he  lost  by  the  recovery,  and  woiild  descend 
to  the  issue  in  tail  (m).  Yet  it  is  obvious  that  this  recom* 
pense  was  merely  ideal ;  and  even  if  realized,  it  was  held 
that  it  would  not  extend  to  reversioners,  nor  (in  some 
cases)  to  those  in  remainder  (n) ;  and  on  the  whole,  there- 
fore, it  is  impossible  not  to  concur  in  the  opinion  expressed 


(A)  3  &  4  WUl.  4,  c.  74,  ss.  8,  9,  (1)  See  2  Bl.  Com.  361. 

10.    See  also  6  &  6  Vict  c.  82,  in  (Ar)  Vide  sup.  p.  254. 

reference  to  the  validity  of  certain  (I)  Ibid, 

recoveries  and   fines  suffered  and  (m)  2  Bl.  Com.  360. 

leried  in  the  abolished  Courts  of         (n)  Lacy  v.  Williams,  2  Salk.  569 1 

Sessions,  in  Wales  and  Chester.  2  Bl.  Com.  360. 
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bj  a  learned  judge,  that  it  is  futile  to  endeayour  to  vindi- 
cate the  principle  of  a  common  recovery  (o).  There  were 
some  cases,  it  is  to  be  observed,  in  which  this  proceeding 
would  not  avail  to  the  purpose  above  described:  for  by 
statute  11  Henry  VII.  c.  20,  no  woman,  after  her  hus- 
band's death,  imless  with  the  concurrence  of  those  in  rever- 
sion, could  suffer  a  recovery  of  lands  settled  on  her  by  her 
husband,  or  settled  on  her  husband  and  her  by  any  of  his 
ancestors;  which  was  called  an  estate  tail  ex  provisione 
viri(p).  And  further,  it  was  provided  by  34  &  35  Henry 
YIII.  c.  20,  that  no  recovery  had  against  tenant  in  tail  of 
the  king's  gift,  whereof  the  remainder  or  reversion  was  in 
the  king,  should  bar  such  estate  tail,  or  the  remainder  or 
reversion  of  the  crown  ( j). 

2.  A  recovery,  like  a  fine,  would  bind  a  married  woman 
when  she  became  a  party  to  it,  with  her  husband's  con- 
currence (r) ;  and,  as  in  the  case  of  fine,  she  was  privately 
examined  by  the  court  in  such' cases,  to  ascertain  that  she 
acted  without  compulsion. 

3.  And  lastly,  if  a  recovery  was  suffered  by  a  tenant  for 
life,  it  wotdd  work  a  forfeiture  of  the  particular  estate,  and 
by  consequence  destroy  all  contingent  remainders  expec- 
tant thereon  («).  It  was,  however,  expressly  provided  by 
14  Eliz.  c.  8,  that  a  recoveiy  so  suffered,  without  consent 
of  the  persons  in  reversion  or  vested  remainder,  should  as 
against  such  persons  be  utterly  void  (t). 

Having  now  considered  fines  and  recoveries  in  a  separate 
point  of  view,  it  will  be  necessary  to  direct  our  attention 
shortly  to  an  incident  common  to  both  species  of  assur- 

(o)  1  Wils.  73.     See  2  B).  Com.  Company,  6  Bing.  N.  C.  27;  et  post, 

360,  n.  by  Christian.  p.  591,  n.  (n). 

(p)   Ag  to    this    statute,    see    5  (r)  5  Cruise,  Dig.  392. 

Cruise's    Dig.    399;     Kirkman    v.  («)  Doe  d.  Dayiet  e.  Gatacre,  6 

Thompson,  Cro.  Jac.  474 ;  et  post,  Bing.  N.  C.  609. 

p.  591,  n.  (o).  (/)  Besides  those  noticed  in  the 

{q)  See  Co.  Litt  372;  Perkins  text,  a  recovery  had  other  effects; 
V.  Sewell,  1  Bl.  Rep.  654 ;  Duke  as  to  which,  see  the  First  Real  Pro- 
of Grafton  v.  Birmingliara  Railway  perty  Report,  p.  22. 
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ance^  viz.,  the  deed  to  lead  or  to  declare  their  uses.  For  as 
the  most  usual  fine  sttr  cognizance  de  droit  come  ceo,  &c., 
convejed  an  absolute  estate  without  any  limitations  to  the 
cognizee  ;  and  as  conmion  recoveries  did  the  same  to  ihe  re- 
coveror ;  these  assurances  could  not  in  themselves  be  made 
to  answer  the  purposes  of  fiimily  settlements,  wherein  a 
variety  of  designation  and  arrangement  is  often  expedient. 
The  fine  or  recovery  itself,  [like  a  power  once  gained  in 
mechanics,]  was  applied,  therefore,  through  the  medium  of 
useSy  [to  give  efficacy  to  an  infinite  variety  of  movements, 
in  the  vast  and  intricate  machine  of  a  voluminous  &mily 
settlement]  And  if  these  deeds  ¥rere  made  previous  to 
the  fine  or  recovery,  they  were  called  deeds  to  lead  the 
uses;  if  subsequent,  deeds  to  declare  them.  As  if  A., 
tenant  in  tail,  with  reversion  to  himself  in  fee,  would  settle 
his  estate  on  B.  for  life,  remainder  to  C.  in  tail,  remainder 
to  D.  in  fee, — that  is  what  by  law  he  had  no  power  of 
doing  effectually,  while  his  own  estate  tail  was  in  being. 
He  therefore  usually,  after  making  the  settlement  pro- 
posed, covenanted  to  levy  a  fine  to  (or  if  there  were  any 
intermediate  remainders,  to  suffer  a  recovery  in  fi&vour  of) 
E.,  and  directed  that  the  same  should  enure  to  the  uses  in 
such  settlement  mentioned.  This,  then,  was  a  deed  to  lead 
the  uses  of  the  fine  or  recovery ;  and  the  fine  when  levied, 
or  the  recovery  when  suffered,  would  enure  to  the  uses  so 
specified,  and  no  other.  For  though  E.,  the  cognizee  or 
recoveror,  had  a  fee  simple  vested  in  himself  by  the  fine  or 
recovery,  yet,  by  the  operation  of  this  deed,  he  became  [a 
mere  instrument  or  conduit-pipe,  seised  only  to  the  use  of 
B.,  C.  and  D.  in  successive  order ;  which  use  was  executed 
inmiediately  by  force  of  the  Statute  of  Uses.]  Or,  if  a  fine 
or  recovery  were  had  without  any  previous  settlement,  and 
a  deed  were  afterwards  made  between  the  parties,  declaring 
the  uses  to  which  the  same  should  be  applied ;  this  would 
be  equally  good  as  if  it  had  been  expressly  levied  or 
suffered,  in  consequence  of  a  deed  directing  its  operation 
to  those  particular  uses.    For  by  statute  4  &  5  Anne,  c.  16, 
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indentures  to  declare  the  uses  of  fines  and  recoveries, 
made  after  the  fines  and  recoveries  had  and  suffered,  were 
made  good  and  effectual  in  law ;  and  the  fine  and  recovery 
were  to  enure  to  such  uses,  and  be  esteemed  to  be  onlj  in 
trust,  notwithstanding  any  doubts  that  had  arisen  on  the 
Statute  of  Frauds,  (29  Car.  II.  c.  3,)  to  the  contrary. 

The  cumbrous  fictions,  of  which  a  slender  abstract  only 
has  been  here  presented  to  the  reader,  constituted,  in  actual 
practice,  a  branch  of  conveyancing  of  the  most  subtle, 
intricate,  and  costly  character.  After  being  allowed  for 
centuries  to  deform  our  jurisprudence,  their  inconvenience 
at  length  began  to  excite  attention.  With  respect  to  re- 
coveries, in  particular,  we  find  in  the  work  of  Blackstone, 
a  suggestion  that  they  might  be  advantageously  abolished ; 
and  the  tenant  be  empowered  to  bar  his  estate  tail,  by  the 
more  simple  expedient  of  a  solemn  deed  to  be  enrolled  in 
some  court  of  record  («).  It  was  not,  however,  until  a 
recent  period,  that  this  great  improvement  was  carried  into 
effect ;  and  for  its  realization  the  public  is  indebted  to  the 
commission  appointed  in  the  ninth  year  of  King  George 
the  fourth,  to  revise  the  laws  relating  to  real  property.  At 
the  suggestion  of  that  learned  body,  early  in  the  succeed- 
ing reign,  the  act  of  parliament  mentioned  at  the  com- 
mencement of  this  chapter  (3  &  4  WilL  IV.  c.  74)  was 
passed,  "  For  the  abolition  of  Fines  and  Recoveries,  and 
*'  for  the  substitution  of  more  simple  modes  of  Assurance.*' 
This  statute^to  which  we  had  before  occasion  briefly  to 
advert  (j) — ^first  enacts,  that  after  the  31st  December, 
1833,  no  fine  shall  be  levied  or  recovery  suffered  of  lands 
of  any  tenure,  with  the  exception  of  such  as  should  then 
be  in  actual  progress  (y ) ;  and  then  proceeds  to  provide  new 
methods  for  effectuating,  in  future,  such  of  the  results  of 
these  assurances  as  it  was  deemed  right  to  preserve,  viz., 
the  barring  of  estates  tail,  and  the  passing  or  binding  of 


(v)  2  BI.  Com.  360.  (y)  3  &  4  WUL  4,  c.  74,  i.  2. 

(x)  Vide  snp.  p.  256. 
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the  estates  or  interests  of  married  women :  while,  on  the 
other  hand,  it  purposely  omits  to  appoint  any  substitute  for 
them,  BO  &r  as  regards  their  effect  in  working  a  forfeiture, 
—or  the  bar  by  nonclaim,  or  discontinuance,  in  the  case  of 
fine. 

I.  In  reference  to  the  first  of  the  results  perpetuated  (the 
barring  of  estates  tail),  the  enactment  (a)  is  in  substance 
as  follows :  that  every  actual  tenant  in  tail(&),  whether  in 
possession,  remainder,  contingency,  or  otherwise,  shall  have 
fiill  power  (subject  to  the  provisions  hereinafter  mentioned 
as  to  protectorship)  to  dispose  of  the  lands  entailed  (c),  for 
an  estate  in  fee  simple  absolute,  or  any  less  estate,  as 
against  all  persons  claiming  under  the  estate  tail,  or  in 
respect  of  any  ulterior  estate  (rf).  And  in  lieu  of  a  fine  and 
recovery,  it  directs  that  such  disposition  may  be  made  by 
any  of  the  assurances  (a  will  excepted)  which  would  have 
sufficed  for  the  purpose,  supposing  the  estate  to  have  been 
one  in  fee  simple  absolute  ;  so  that  the  disposition  be  an 
actual  conveyance,  and  not  one  resting  in  contract  only, 
and  so  that  it  be  by  deed,  and  inroUed  in  the  High  Court 
of  Chancery  within  six  calendar  months  after  the  execu- 
tion (e).  An  estate  tail  in  lands  of  fi*eehold  tenure — for 
copyholds  are  not  to  our  present  purpose  (/) — ^may  now 
consequently  be  barred  a«  against  the  grantor  himself, 
the  issue  in  tail,  and  aU  others  in  remainder,  reversion,  or 


(a)  3  &  4  Will.  4,  c.  74,  8.  16. 

(6)  The  definition  of  "  actual  te- 
nant in  tail,"  (aa  the  term  is  used  in 
this  Act,)  is  thus  given,  **  the  tenant 
of  an  estate  tail  which  shall  not  have 
been  bacred"  (sect.  1). 

(c)  The  word  landt  when  used 
generally  in  this  Act  extends  to  all 
hereditaments  of  whatever  tenure 
(except  copyhold,)  and  whether  of 
the  corporeal  or  incorporeal  class. 
It  extends  also  to  copyhold,  where 
accompanied  by  expressions  denot- 
ing that  tenure  (sect.  1 ). 


(d)  In  this  provision,  the  crown  is 
expressly  included  (sect  15). 

(e)  Sects.  40,  73.  And  (by  sect. 
41)  if  the  assurance  be  a  bargain 
and  sale,  it  will,  if  enrolled  in  due 
time  in  the  Court  of  Chancery  ac- 
cording to  this  Act,  be  as  valid  as 
if  it  had  been  inroUed  within  the 
time  prescribed  by  the  statute  27 
Henry  8 ;  as  to  which  vide  sup.  p. 
543. 

(/)  As  to  copyholds,  vide  post, 
bk.  II.  pt.  I.  c.  XXII. 
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Other  expectancy  (subject  to  the  provisions  as  to  protec- 
torship before  referred  to),  by  any  of  those  conveyances 
(whether  at  common  law  or  under  the  Statute  of  Uses) 
that  have  been  discussed  in  former  chapters;  supposing  such 
conveyance  to  be  by  deed,  and  by  deed  duly  inrolled.  The 
inrohnent,  indeed,  is  not  essential  in  every  case,  it  being  dis* 
pensed  Tvith,  where  the  dispoaition  is  by  way  of  lease  not 
exceeding  twenty-one  years,  to  commence  from  the  date,  or 
within  twelve  calendar  months  &om  the  date ;  and  reserving 
a  rack  rent,  or  not  less  than  five-sixths  of  a  rack  rent.  Sup^ 
posing  the  inrohnent  (when  required)  to  be  made  in  due 
time  (g\  the  deed  takes  effect  &om  the  execution  (A) ; 
but  a  subsequent  deed,  if  first  inrolled,  will  be  entitled  to 
priority  (i). 

To  understand  the  provisions  as  to  protectorship,  we 
must  recollect,  that  though,  by  a  fine,  the  issue  might 
always  be  barred  at  pleasure,  a  conunon  recovery  (which 
alone  had  any  effect  as  regarded  those  in  remainder  or  re* 
version)  was  ineffectual  when  suffered  by  a  tenant  in  tail 
not  having  an  estate  of  freehold  in  possession,  imless  he 
obtained  the  concurrence  of  the  person  in  whom  the  im* 
mediate  freehold  was  vested  (A).  Now  this  check  would 
have  been  entirely  taken  off,  if  the  new  statute,  in  abolish- 
ing  recoveries,  had  proceeded  simply  to  provide,  that  the 
tenant  in  tail  might,  in  future,  bar  all  parties  through  the 
medimn  of  a  deed  inrolled.  But  it  was  not  the  design  of 
the  legislature  to  go  so  fiur.  The  restraint  in  question  was 
merely  the  accidental  consequence,  it  is  true,  of  the  fiction 
on  which  a  recovery  is  built,  and  its  general  tendencies 
were  useless  and  injurious ;  but  it  happened,  on  the  other 
hand,  to  secure  one  important  object,  that  of  affording 
protection  to  fiunily  settlements.  For  in  these,  it  is  usual 
to  limit  estates  in  remainder  to  the  sons  successively  in 
tail,  expectant  on  the  determination  of  the  parent's  life 


(^)  8  &  4  Will.  4,  c.  74,  B.  41.  (0  Ibid. 

(h)  Sect  74.  {k)  Vide  tup.  p.  578. 
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estate :  «ad  the  doctrine,  which  required  the  concurrence 
of  the  parent,  as  the  immediate  tenant  of  the  freehold, 
put  it  out  of  the  power  of  the  eldest  son  to  defeat  the 
settlement,  at  his  own  pleasure,  bj  a  recovery ;  which  he 
would  otherwise  have  always  been  in  a  condition  to  do^ 
as  soon  as  he  attained  the  period  of  majority.  So  fiu*, 
therefore,  as  this  object  is  concerned,  it  was  deemed  ex- 
pedient that  the  substitute  provided  by  the  Act  in  question 
(when  used  for  the  purpose  of  a  common  recovery,  and 
not  merely  the  purpose  of  a  fine,)  should  be  subjected  to 
a  check  of  the  same  description  as  the  recovery  itself; 
though,  as  a  general  rule,  the  concurrence  of  the  person 
seised  of  the  immediate  estate  of  freehold  is  no  longer  re- 
quired. The  specific  provision  to  which  we  here  refer  is 
to  the  following  effect  (/) :  that  no  disposition,  by  a  person 
who  is  tenant  in  tail  under  a  settlement,  shall  be  efiectual 
under  the  Act  to  bar  any  person  but  those  claiming  by  force 
of  the  entail,  unless  it  be  made  with  consent  of  the  person 
who  (within  the  meaning  of  the  Act)  is  "  owner  *'  of  the 
first  estate  of  fireehold,  (or  for  years  determinable  on  life 
or  lives,)  prior  to  the  estaU  tail  {m) :  and  the  person,  whose 
consent  is  thus  required,  receives  accordingly  the  appellar- 
tion  of  protector  of  the  settlement  This  provision,  how- 
ever, it  is  material  to  remark,  is  expressly  confined  to  the 
case  where  the  prior  estate  is  created  by  the  same  settlement 
as  the  entail :  for  where  it  is  constituted  by  a  different  as^ 
surance,  the  reason  on  which  the  protectorship  is  founded 
fails ;  and  the  Act  consequently  leaves  the  tenant  in  tail  to 
the  free  exercise  of  his  power  of  disposition  (n). 

(0  8  &  4  Will.  4,  c.  74,  s.  84.  Will  4,  c  74,  t.  1),  ao  estate  con- 

(m)  Sect.  22.    The  words  of  the  firmed  or  rettcMred  by  the  settlement 

Act  are,  "  any  estate  for  years  deter-  (secL  25),  an  estate  resulting  to  the 

**  minable  on  the  dropping  of  a  life  settlor  (sect  22),  and  an  estate  by 

"  or  lives,  or  any  greater  estate,  not  the  curtesy,  in  respect  of  the  estate 

"  being  an  estate  for  years,  prior  to  tail,  or  of  any  prior  estate  created  by 

"  the  estate  tail"  the  same  settlement  (sect.  22),^ are, 

(n)  It  is  to  be  observed  that  an  respectively,  to    be  considered   as 

estate  created  by  appointment,  under  "  created  by  the  settlement" 
a  power  in  the  settlement  (8  &  4 
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Where  an  assurance  is  executed  by  a  tenant  in  tail,  in 
such  form  and  with  such  attendant  ceremonies  as  the  statute 
requires ;  it  passes  an  indefeasible  estate  in  fee  simple  abso- 
lute, for  life,  or  years,  or  otherwise,  according  to  the  nature 
of  the  limitation.  But  if  it  be  executed  without  consent  of 
the  protector,  in  a  case  where  a  protector  exists,  its  effect 
is  to  bar  the  grantor  and  his  issue  in  taU  only,  and  the 
rights  of  other  persons  claiming  in  expectancy  on  the  estate 
tail  are  not  affected  (o).  An  assurance  purporting  to  be 
in  fee  simple  absolute,  will  therefore  in  such  case  con- 
vey no  more  than  a  base  fee(p)  detaminable  on  the  fiulure 
of  issue  (9);  though  it  is  in  the  power  of  the  grantor,  by 
afterwards  obtaining  the  consent  of  the  protector,  and 
making  a  new  disposition  thereon,  to  enlarge  such  base 
fee  into  a  fee  simple  absolute  (r).  And  in  the  particular 
case,  when,  for  want  of  the  protector's  consent,  such  base 
fee  is  created,  and  the  immediate  remainder  or  reversion 
in  fee  happens  also  to  become  united  in  the  same  person 
with  the  base  fee, — the  latter  will  ipso  facto,  and  without 
any  such  consent  or  new  disposition,  enlarge  into  a  fee 
simple  absolute  («).  But  whether  the  bar  effected  be 
general  or  partial  only  in  its  nature,  it  is  to  be  understood 
that  in  all  cases  it  operates  without  prejudice  to  the  in- 
terests of  other  parties  not  claiming  by  force  of,  or  in  ex- 
pectancy upon,  the  entail.  It  consequently  leaves  all 
estates  prior  to  the  estate  tail  undisturbed(^). 

Although,  in  general,  the  Act  provides  that  the  "  owner" 
of  the  first  prior  estate  (being  of  the  kind  already  de- 
scribed) shall  be  the  protector  of  the  settlement,  yet  we 
may  remark,  that  there  are  many  cases  in  which  the  qua- 
lification for  the  protectorship  is  subject  to  more  specific 
provision.  For  first,  in  certain  cases  arising  before  31st 
December,  1833  (the  date  fiom  which  fines  and  recoveries 
are  abolished),  the  person,  who,  under  the  old  law,  would 

(0)  3  &  4  Will.  4,  c.  74,  M.  15, 84.  (r)  Sects.  19,  3^. 

(p)  Sect.  1.  (s)  Sect.  89. 

iq)  Ibid.  (/)  Sects.  15, 19. 
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have  been  the  proper  party  to  make  a  tenant  to  the  jprce- 
cipe,  is  now,  without  regard  to  any  other  rule  of  qualifica- 
tion,  to  be  the  protector(t£).  The  Act  also  provides  that 
the  first  prior  estate  of  freehold  or  of  years  determinable 
on  life  or  lives,  shall  not  avail  to  confer  the  protectorship, 
on  any  persons  who  take  that  estate  as  lessees  at  a  rent ; 
or  as  doweresses,  bare  trustees,  heirs,  executors,  adminis- 
trators, or  assigns  (a;) — ^with  the  exception,  however,  as  to 
bare  trustees,  of  such  as,  under  any  settlement  made  be- 
fore the  Act,  would  have  been  the  proper  parties  to  make 
a  tenant  to  the  prescipe^y) — the  office  being,  in  eveiy  case 
of  exclusion,  cast  upon  the  owner  of  the  next  estate  (if 
any)  qualified  to  constitute  a  protectorship  (2r).  Nor  is  the 
creation  of  the  office  always  by  the  mere  act  of  law.  For 
the  settlor  himself  is  entitled,  in  the  settlement  creating 
the  entail,  to  appoint  any  person  or  persons  in  esse  (not  ex- 
ceeding three  in  number,  and  not  being  aliens,)  to  a<;t  in 
this  capacity  (the  tenant  of  the  prior  estate  being  included 
in  the  number  or  not,  at  the  pleasure  of  the  settlor);  and 
also  to  insert  in  the  deed  a  power  for  the  substitution  of 
others,  in  the  event  of  the  death  or  retirement  of  those 
originaDy  nominated  (a). 

The  office  is  intended  to  be  in  every  case  B,personal  one ; 
and  therefore  a  protector  does  not  lose  his  right  to  act  in 
that  capacity  by  a  transfer  of  the  estate  in  virtue  of  which 
it  was  acquired;  whether  that  transfer  takes  place  by  hia 
own  alienation,  or  by  his  other  act  or  de&ult(i).  But 
when  the  person  who  would  otherwise  be  protector  is  in- 
competent by  reason  of  insanity,  the  Lord  Chancellor  (or 
other  person  deputed  to  exercise  the  royal  fimctions  with 
respect  to  idiots  and  lunatics)  is  to  become  protector  in  his 
stead :  and  where  he,  who  would  otherwise  be  protector, 
is  disabled  by  treason  or  felony,  the  office  is  vested  in  the 

(«)  8  dc  4  Will.  4,  c.  74,  ss.  29,  30,  («)  Sect  28. 

31.  (a)  Sect.  82. 

(x)  Sects.  26, 27.  {b)  Sect.  22. 
(y)  Sect.  31. 
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Court  of  Chancery ;  to  which  latter  jurisdiction  it  is  also 
confided  in  some  other  particular  cases  (c).  A  married 
woman,  however,  is  competent  to  be  protector ;  and  if  the 
prior  estate,  in  respect  of  which  she  becomes  so,  is  settled 
to  her  separate  use,  she  is  to  hold  the  office  independently 
of  her  husband,  but,  where  not  so  settled,  in  conjunction 
with  him  only  (d).  We  may  remark,  too,  that  the  office  is 
in  every  case  of  a  purely  discretionary  character ;  so  that 
the  protector  is  absolutely  free  fi*om  all  control  in  its  exer- 
cise, and  cannot,  even  by  his  own  previous  agreement, 
fetter  his  free  agency  on  this  subject  (e).  And  lastly,  that 
as  to  the  consent  which  it  is  thus  absolutely  in  his  power 
to  grant  or  to  withhold, — it  may  either  be  given  by  the  same 
instrument  which  makes  the  disposition,  or  by  a  separate 
one  to  be  executed  on  or  before  the  same  day  with  the 
other,  and  to  be  duly  inrolled(/);  but  when  once  given, 
it  is  incapable  of  being  revoked  (^). 

It  is  not  only  on  legal  estates  that  an  assurance  under 
the  statute  in  question  will  operate,  nor  in  respect  of  these 
only  that  its  operation  was  required*  It  is  indeed  gene- 
rally true,  that  equitable  interests  will  pass  by  any  instru- 
ment sufficient  to  indicate  the  intention  of  the  grantor; 
but  equitable  estates  entaUed,  or  those  belonging  to  married 
women,  and  not  settled  to  their  separate  use,  are  exceptions 
to  the  rule,  and  cannot  be  transferred  by  an  ordinary  con- 
veyance. It  was  consequently  the  practice  before  the 
statute  passed,  to  convey  interests  of  the  former  descrip- 
tion (to  which  alone  our  attention  is  now  directed)  through 
the  medium  of  fines  and  recoveries  (A) ;  which,  though 
always  transacted  in  a  common  law  cotui;  (viz.  the  Com- 
mon Pleas),  were  considered  in  equity  as  legitimate  as- 
surances for  the  purpose.     Thus,  if  lands  were  given  to 


(c)  S  &  4  Will  4,  c.  74,  B8.  33, 48  ;  (/)  Sects.  42. 46. 

InreWainwright,  13  Sim. (Cb.)  260.  {g)  Sect  44. 

(<j)  3  &  4  Will.  4,  c.  74,  iS.  24, 45,  (A)  5  Cruise,  Dig.  301,  461 ;  Bo. 

79.  telerv.  AlUngton,  I  Bro.  C.  C.  72. 

(e)  Secto.  36, 37. 
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the  use  of  A.  in  fee,  in  trust  for  B.  in  tail,  with  remainder 
over, — a  fine  levied  or  recovery  suffered  by  B.  in  the  Com- 
mon Pleas,  was  recognized  in  the  courts  of  equity,  as  a 
bar  to  his  equitable  estate :  that  is,  a  bar  to  the  extent  to 
which  the  same  assurance  would  have  operated  on  a  legal 
estate  of  the  same  description  (t).  By  the  Act  for  abolish- 
ing  fines  and  recoveries,  a  similar  effect  now  belongs  to 
the  substituted  assurance ;  the  word  ''  estate"  being  used^ 
throughout  its  provisions,  "  to  express  an  estate  in  equity^ 
as  well  as  at  law"  (A).  The  Statute  is  also  firamed  to  take 
effect  not  only  on  actual  entails,  but  upon  money  or  land 
liable  to  be  converted  into  entailed  estate.  This  happens 
in  the  case  where  trustees  have  been  directed  to  invest 
money  in  land,  which,  when  purchased,  is  to  be  settled  in 
tail  for  the  benefit  of  a  certain  party;  or  to  sell  land  and  to 
invest  the  produce  in  like  manner.  With  respect  to  trusts 
of  this  description,  the  statute  provides,  that  all  the  clauses 
it  contains  shall  be  applicable  (so  fiur  as  circumstances  will 
permit)  to  the  monies  or  lands  so  to  be  invested;  in  the  same 
manner  as  they  would  apply  to  the  lands  to  be  purchased, 
supposing  the  same  to  be  actually  purchased  and  settled 
conformably  to  the  trust  But  when  the  trust  fimd  con- 
sists of  leasehold  estate,  or  of  money,  it  is  to  be  con- 
sidered (as  to  the  person  in  whose  &vour  or  for  whose 
benefit  the  disposition  is  to  be  made)  as  personal  estate ; 
and  any  disposition  of  it  by  the  intended  tenant  in  tail 
must  be  made,  not  by  a  conveyance  appropriate  to  the 
passing  of  the  realty,  but  by  a  mere  deed  of  assignment 
inrolled  in  the  High  Court  of  Chancery  within  six  ca« 
lendar  months  after  the  execution  (/). 

As  the  power  of  disposition  given  by  this  Act  applies 
both  to  legal  and  equitable  interests,  so  it  extends  to  almost 
every  species  of  entailed  estate.  The  only  exceptions  appear 
to  be  the  case  of  tenant  in  tail  after  possibility  of  issue  ex- 

(0  See  Doe  d.  Cadogin  t.  Ewart^         (*)  3  &  4  Will  4^  c.  74,  ■•  1. 
7  Ad.  &  El  6S6.  (0  Sect.  71. 
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Hnct  (m) ;  and  of  those  who  by  the  34  &  35  Hen.  VIII.  c. 
20  (n),  or  any  other  statute,  are  restrainQcl  from  barring 
their  estates  tail  (o). 


II.  With  regard  to  the  second  object  comprised  in  the 
Fine  and  Recovery  Act,  viz.  the  passing  or  binding  of  the 
estate  or  interests  of  married  women  ( p),  it  contains  a  ge- 
neral  provision  that  a  feme  covert  shall  be  as  competent  as 
if  she  were  a  feme  sole,  to  dispose  by  deed,  of  lands  of  any 
tenure,  or  of  money  subject  to  be  invested  in  the  pur- 
chase of  lands ;  and  also  to  extinguish  any  estate  which 
she,  (or  she  and  her  husband  in  her  right,)  may  have,  or 
any  power,  which  may  be  vested  in  her,  in  regard  to  lands 
or  to  money  of  that  description ; — ^provided  only  that  her 
husband  shall  concur  in  the  deed  (9),  and  that  upon  her 
executing  the  same,  or  afterwards,  she  produce  and  acknow- 
ledge it  before  the  proper  authorities  (r).  The  persons  be- 
fore whom  it  is  to  be  acknowledged  are — either  a  judge  of 
one  of  the  superior  courts  at  Westminster,  or  two  of  the 
perpetual  or  special  commissioners  appointed  for  that  pur- 
pose in  the  manner  directed  by  the  Act  (s) :  and  they  are 


(m)  3  &  4  Will.  4,  c.  74,  s.  18. 
As  to  this  estate,  vide  sup.  p.  267. 
By  14  Eliz.  c.  8,  a  recovery  suffered 
by  a  tenant  in  tail  of  this  description 
was  void  as  against  those  in  rever- 
sion and  remainder,  if  suffered  with- 
out their  consent. 

(n)  3&4Will.  4.0.74,8.18.  It 
may  be  remarked  here,  that  estates 
tail  within  the  restriction  of  84  &  35 
Hen.  8,  are  excepted  also  from  the 
operation  of  the  powers  given  to 
the  Court  of  Chancery  as  to  settled 
estates  by  19  &  20  Vict.c.  120.  See 
sect.  42  of  that  Act. 

(0)  Among  these  statutes,  the  11 
Hen.  4,  c.  20,  as  to  estates  tail  ex 
prowMtone  vtVi  (as  to  which  vide  sup. 
p.  581),  is  not  included.  For,  as  to 
future  settlements  of  that  descrip. 


tion,  that  Act  is  repealed ;  and  as 
to  existing  settlements,  the  power 
of  disposition  is  conferred  on  the 
tenants  of  such  estates,  subject  to 
their  obtaining  such  assent  as  would 
have  been  required  under  that  Act, 
to  render  valid  a  fine  or  recovery. 
(See  3  &  4  Will.  4,  c.  74,  ss.  16, 17.) 

ip)  As  to  the  general  state  of  the 
law,  with  respect  to  purchases  and 
conveyances  of  land  by  married 
women,  vide  sup.  p.  481. 

(^)  3  fir  4  Will.  4,  c.  74,  s.  77. 
See  Cross  v.  Middleton,  25  L.  J. 
(Ch.)  513. 

(r)  3  &  4  Will.  4,  c.  74,  s.  79. 

(<)  By  the  Fine  and  Recovery 
Act,  the  '*  Masters  in  Chancery  "  are 
also  specified  as  persons  before  whom 
an  acknowledgment  may  be  taken. 

fp8 
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directed,  before  they  receive  the  acknowledgment  of  the 
feme  covert,  to  examine  her  apart  from  her  husband,  in 
order  to  ascertain  her  free  and  voluntary  consent ;  in  the 
absence  of  which,  the  acknowledgment  is  to  be  rejected,  and 
the  deed  becomes  void,  aa  fiu*  as  relates  to  her  execution  (0- 
Supposing  the  acknowledgment  on  the  other  hand  to  be 
received,  an  official  memorandum  of  the  &ct  is  to  be 
written  on  the  foot  or  margin  of  the  deed ;  and  a  certificate 
of  it  is  to  be  also  drawn  up  and  signed  on  a  separate  piece 
of  parchment,  and  verified  by  affidavit;  and  the  certificate 
and  affidavit  are  then  to  be  filed  of  record,  in  the  Court 
of  Common  Pleas  at  Westminster  (u).  Until  so  recorded^ 
the  deed  will  have  no  effect  as  regards  the  party  under 
coverture  (v) ;  but,  when  the  record  is  complete,  it  will  ope- 
rate to  affect  her  interest,  (by  relation,)  as  firom  the  time 
when  it  was  acknowledged*  When  the  object  of  the  dis- 
position is  to  bar  the  estate  tail  of  a  married  woman,  the 
same  course  of  proceeding  is  to  be  observed  as  in  the  case 
of  other  tenants  in  tail ;  and  the  ceremony  of  acknow- 
ledgment (with  all  its  attendant  forms)  is  to  be  super- 
added (or). 

The  proceedings  relative  to  acknowledgment  are  made 
subject,  as  to  some  of  their  details,  to  the  regulation  of  the 
Court  of  Common  Pleas  at  Westnunster  {y) ;  which  is  also 


But,  as  to  the  masters  in  chancery, 
see  now  15  &  16  Vict  c.  80.  By 
19  &  20  Vict.  c.  108,  a.  73,  the  ac- 
knowledgment may  now  also  be 
received  by  a  judge  of  a  county 
court 

(0  3  &  4  Will.  4,  c.  74,  s.  80. 

(m)  By  17  &  18  Vict.  c.  75  (passed 
to  remove  some  doubts),  no  deed 
acknowledged  by  a  married  woman 
before  a  judge,  &c.,  as  above  men- 
tioned, shall  be  impeached,  at  any 
time  after  the  certificate  of  acknow- 
ledgment  has  been  filed,  by  reason 
only  that  such  judge,  &c.,  was  in- 
terested or  concerned  in  the  trans- 


action giving  occasion  for  such  ac- 
knowledgment 

(v)  See  Jolly  e.  Handoodc,  7 
Exch.  820. 

(«)  8  &  4  Will.  4,  c.  74,  BS.  40, 
79. 

(y)  Sect  89.  The  Rules  of  the 
Court  of  Common  Pleas  under  this 
Act,  are  of  Hilary  and  Trinity 
Terms,  1834.  (See  10  Bing.  458  ;  1 
Bing.  N.  C.  242.)  There  had  been 
previous  Rules  (now  revoked)  of 
Michaelmas,  1833.  See  also  Reg. 
Gen.  T.  T.  4  Will.  4,  and  25  &  26 
Vict  c.  96. 
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empowered  by  order.  In  a  summary  way,  upon  the  appli- 
cation of  the  wife,  and  upon  such  evidence  as  to  the  court 
shall  seem  meet,  to  dispense  (in  every  case  where  it  shall 
appear  reasonable  to  do  so)  with  the  concurrence  of  the 
husband  in  her  acts,  whether  in  barring  an  estate  tail,  or 
executing  a  deed  for  any  other  purpose  (2:).  The  latter 
provisicoL,  however,  is  made  with  an  express  saving  of 
such  rights  as  the  husband  may  possess  independently  of 
the  Act  (a). 

Such  are  the  substitutes  now  provided  by  the  legislatuie^ 
in  lieu  of  fine  and  recovery.  The  superiority  of  the  new 
methods  is  manifest  at  the  first  glance ;  but,  in  order  to 
obtain  a  clear  idea  of  the  extent  and  nature  of  the  refi>rm 
which  has  been  e£fected,  it  will  be  usefid  to  advert  to  some 
of  the  specific  points  of  difference  between  the  present  and 
the  former  system. 

The  most  obvious  improvement  is,  that,  instead  of  ap- 
plying modes  of  assurance  altogether  peculiar  and  anoma- 
lous, to  the  case  where  a  tenant  in  tail  or  a  married  woman 
is  the  conveying  party ;  the  law  now  enables  them  to  pass 
their  interests,  by  an  instrument  of  the  same  description  (in 
general)  as  is  used  in  other  alienations  of  real  estate ;  and 
thus  establishes  a  greater  uniformity  in  the  methods  of 
conveyance.  Nor  is  this  a  benefit  of  small  amount ;  for 
aU  deviations  firom  general  rule  engender  difficulties,  render 
the  practice  of  the  law  less  certain,  and  powerfiiUy  pro- 
mote the  purposes  of  chicanery.  The  forms  recently 
introduced,  possess  also  the  advantage  of  being  incom- 
parably clearer  and  simpler  than  those  which  they  have 
superseded.  Considerable  subtlety  indeed  attends  a  con- 
veyance under  the  Statute  of  Uses ;  but  it  is  to  be  recol- 
lected that  fines  and  recoveries  (when  taken  in  connection 

(s)  S  &  4  WilL  8,  c.  74, 1. 91.  See  parte  Anderson,  ib.  US.   The  court 

in  re  Darling,  2  C.  B.  347  ;   Re  has  power,  under  this  section,  to 

Turner,  3  C.  B.  166 ;  Re  Dixon,  4  authorize  her  to  dispose  of  copyhold, 

C.  B.  631 ;  Ex  parte  Taylor,  7  C.  B.  (Ex  parte  Shirley,  1  Arnold,  484.) 
1 ;  Re  Eden,  28  L.  J.,  C.  P.  4 ;  Ex  (a)  3  &  4  Will.  4,  c.  74,  s.  91. 

parte  Haigh,  2  C.  B.,  N.  S.  198 ;  Ex 

VOL.  I.  Q  Q 
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with  their  appendages,  the  deeds  to  lead  or  declare  the 
uses)  themselves  operated  as  conyeyances  under  the  sta- 
tute ;  while  at  the  same  time  they  involyed  a  fiction  of  the 
most  intricate  and  artificial  description,  firom  which  the 
substituted  assurances  are  exempt  To  this  it  may  be 
added  (and  the  point  is  by  no  means  of  subordinate  im- 
portance), that  the  substitutes  are  considerably  less  expen- 
siye  than  their  predecessors ;  the  charges  connected  with 
a  fine  or  recovery  (particularly  the  latter)  haying  been  so 
high  as  to  form  one  of  the  most  prominent  reasons  for 
their  abolition.  To  pass  fix)m  general  to  particular  consi- 
derations, the  former  system  was  objectionable,  firom  the 
necessity  which  it  firequently  occasioned  of  creating  a 
tenant  to  the  jrrcBcipe ;  for,  besides  the  inconyenience  of 
being  obliged  to  make  an  actual  transfer  of  the  fi^eehold, 
fi>r  this  purpose,  to  a  stranger,  it  fi^uently  happened  that 
parties,  without  whose  concurrence  the  fi'eehold  could  not 
be  effectually  conveyed,  were  by  some  mistake  not  joined 
in  the  proceedings,  or  refused  to  join  in  them,  or  could  not 
be  discovered  (&).  But,  under  the  new  system,  aU  these 
annoyances  are,  by  a  neat  and  simple  arrangement,  avoided ; 
while  the  only  real  benefit  resulting  fix>m  the  antient  prac- 
tice, is  at  the  same  time  effectually  secured.  For  as  the 
protector  is  always  constituted  by  the  same  settlement  as 
the  tenant  in  tail,  there  can  rarely  be  any  difficulty  in 
finding  him  out ;  and  supposing  the  relation  of  parent  and 
child  to  exist  between  them  (as  will  usually  be  the  case), 
there  can  be  no  reason  to  fear  that  compliance  will  be  re- 
fused fi-om  an  unworthy  motive ;  nor,  in  case  of  compli- 
ance, will  any  conveyance  to  a  stranger  be  necessary,  the 
mere  consent  of  the  protector  (given  in  due  form)  being 
all  that  the  statute  requires.  It  ought,  lastly,  to  be  men- 
tioned, as  a  further  recommendation  of  the  new  assurances, 
that  they  are  capable  of  being  executed  at  any  time  that 
convenience  may  suggest ;  in  which  respect  they  differ  very 

(fr)  See  the  first  Real  Property  Report,  p.  24. 
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materially  from  the  former  methods,  particularly  that  of 
recovery,  which  the  law  did  not  allow  to  be  transacted, 
except  during  the  terms  (c) ;  for,  as  it  was  at  those  stated 
times  only  that  the  Court  of  Common  Pleas  was  open, 
some  of  the  proceedings  in  the  fictitious  suit  were  neces- 
sarily confined  to  the  same  periods ;  from  which  circum- 
stance it  frequently  resulted  that  the  death  of  parties 
would  intervene  to  prevent  the  intended  recovery,  and 
defeat  for  ever  the  purposes  which  it  was  designed  to  ef- 
fectuate {d), 

(c)  See  Index  to  toI.  iii.  in  tit,  and  Recovery  Act,  will  find  an  ample 
"  Terms."  and  luminous  disquisition  upon   it 

(d)  The  reader  desirous  of  further  in  the  first  volume  of  Mr.  Hayes's 
information  with  respect  to  the  Fine  Introduction  to  Conveyancing. 


QQ2 
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CHAPTER  XX. 

OF  DBVI8E8. 


The  modes  of  assorance  hitherto  examined,  all  operate 
or  come  into  fbrc^  fix)m  the  time  of  the  execution  of  the 
instrument  (a) ;  but  there  is  another  (and  it  is  the  last 
conveyance  of  an  ordinary  kind,  to  which  we  shall  have 
occasion  to  refer),  which  is  founded  on  a  different  prin- 
ciple, namely,  a  devise  by  last  will  and  testament  (&).  For 
a  will  is  of  no  force  until  after  the  death  of  the  disposing 
party,  but  during  his  life  is  (in  the  language  of  the  law) 
merely  ambulatory,  that  is,  of  an  unsettled  and  fluctuating 
character.  **  Omne  testamentum  morte  cansummatwn  est,  et 
voluntas  testatoris  est  ambulatoria  usque  ad  mortem^ {c). 

A  will  or  testament  are  terms  generally  wled  without 
distinction,  to  express  the  instrument  by  which  a  man 
makes  voluntary  disposition  of  his  property,  after  his 
death.  Testaments  are  said,  both  by  Justinian  (<2)  and 
Sir  Edward  Coke  (e),  to  be  so  called  [because  they  are 
testatio  mentis;  an  etymon  which  seems  to  savour  too 
much  of  conceit,  it  being  plainly  a  substantive  derived 
from  the  verb  testari,  in  like  manner  as  juramentum,  incre- 
mentumy  and  others,  &om  other  verbs.  The  definition  of 
the  old  Roman  lawyers  is  much  better  than  their  etymo- 
logy ;  '^  voluntatis  nostra  justa  sententia^  de  eo  quod  quis 

(a)  Shelford  on  Wills,  5.  properly  used,  in  the  laiger  sense 

(6)  The  term  e<mvejfanc$*  is  some-  assigned  to  it  in  the  present  work. 

times  applied  to  Toluntary  aliena-  (c)  Co.  Litt  112. 

tions  inter  ttooff  ezclasively,  and  so  (d)  Inst  2,  10. 

as  not  to  include  wills.  But  it  is  also  (e)  Co.  Litt  112  b,  822  b. 
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Impost  m&riem  suam  fieri  velit^(f);  which  may  be  thus 
rendered  into  Englifih,  the  legal  declaration  c^  a  man's 
intentions,  which  he  wills  to  be  performed  after  his  death. 
It  is  called  sent^tia  to  denote  the  circumspection  and 
prudence  with  which  it  is  supposed  to  be  made;  it  is  volufV' 
talk  nostrdb  senterUiay  because  its  efficacy  depends  on  its 
declaring  the  testator's  intention,  whence  in  England  it  is 
emphatically  styled  his  wiU;  it  is  justa  sentetitia,  that  is, 
drawn,  attested,  and  published,  with  all  due  solemnities 
and  forms  of  law ;  it  is  cfe  eo  quod  quis  post  mortem  suam 
fieri  Vila,  because  it  is  of  no  force  until  after  the  death  of 
the  testator  (^).]  While  defining  a  will,  we  may  also  take 
occasion  to  explain  the  term  codicUy  which  is  derived 
firom  the  Latin  codicillus  (importing  a  little  book  or 
writing),  and  is  an  instrument  made  subsequently  to  the 
-original  will,  by  which  its  dispositions  are  explained  or 
altered  (A).  It  is  subject,  in  general,  to  the  same  remarks 
as  the  original  instrument  itself,  of  which  indeed  it  is 
considered  as  forming  a  part  (i) ;  so  that  what  may  be 
laid  down  as  law  relating  to  a  will,  may  be  taken  generally 
as  applicable  also  to  all  codicils  thereto  annexed  (A). 

With  respect  to  the  principle  on  which  a  disposition  by 
will  is  allowed,  [we  have  more  than  once  observed,  that 
when  property  came  to  be  vested  in  individuals  by  the 
right  of  occupancy,  it  became  necessary,  for  the  peace  of 
socieiy,  that  this  occupancy  should  be  continued,  not  only 
in  the  present  possessor,  but  in  those  persons  to  whom  he 
should  think  proper  to  transfer  it ;  which  introduced  the 
doctrine  and  practice  of  alienation.  But  these  precautions 
would  be  very  short  and  imperfect  if  they  were  confined 
to  the  life  only  of  the  occupier ;  for  then  upon  his  death  all 
his  property  would  again  become  common,  and  create  an 
infinite  variety  of  strife  and  confusion.     The  law  of  very 

(/)  Ff.  28, 1,  1.  (*)  In  the  new  Sutute  of  Wilb, 

{g)  2  Bl.  Com.  600.  7  WiU.  4  &  1  Vict.  c.  26,  the  term 

(h)  Ibid.  '*  wiU"  is  to  be  taken  u  extending 

(I)  Ibid.  to  a  codicil  alio  (sect  I). 
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[many  societies  has  therefore  given  to  the  proprietor  a 
right  of  continuing  his  property,  after  his  death,  in  such 
persons  as  he  shall  name  (/). 

Testaments  are  of  very  great  antiquity.  We  find  them 
in  use  among  the  antient  Hebrews ;  though  the  example 
usually  given  (m),  of  Abraham's  complaining  that,  unless 
he  had  some  children  of  his  body,  his  steward  Eliezer  of 
Damascus,  would  be  his  heir  (n), — ^will  be  hardly  thought 
quite  conclusive  to  show  that  he  had  made  him  so  by  wilL 
And  indeed  a  learned  writer  has  adduced  this  very  pas- 
sage to  prove  that  in  the  patriarchal  age,  on  fiulure  of 
children  or  kindred,  the  servants  bom  under  their  master's 
roof  succeeded  to  the  inheritance  as  heirs  at  law  (o).  But 
— to  omit  what  Eusebius  and  others  have  related  of  Noah's 
testament  made  in  writing  ^  and  witnessed  under  his  «ea2, 
whereby  he  disposed  of  the  whole  world  (p) — it  is  appre- 
hended that  a  much  more  authentic  instance  of  the  early 
use  of  testaments  may  be  found  in  the  sacred  writings  (9), 
wherein  Jacob  bequeaths  to  his  son  Joseph  a  portion  of 
his  inheritance,  double  to  that  of  his  brethren :  which  will 
we  find  carried  into  execution  many  hundred  years  aftei^ 
wards,  when  the  posterity  of  Joseph  were  divided  into  two 
distinct  tribes  (those  of  Ephndm  and  Manasseh),  and  had 
two  several  inheritances  assigned  them ;  whereas  the  de- 
scendants of  each  of  the  other  patriarchs  formed  only  one 
single  tribe,  and  had  only  one  lot  of  inheritance.  Solon 
was  the  first  legislator  that  introduced  wills  into  Athens  (r), 
but  in  many  other  parts  of  Greece  they  were  totally  dis- 
countenanced («).  In  Rome  they  were  unknown  until  the 
laws  of  the  Twelve  Tables  were  compiled,  which  first  gave 
the  right  of  bequeathing  {t)  i   and  among  the  Northern 

(/)  Puff.  L.  N.  lib.  4,  c  10.  (q)  Genesis,  c.  48. 

(m)  Barbeyr.  Puff.  4,  10,  4  ;  Oo-  (r)  Plutarcb  in  Vita  Solon, 

dolph.  Orpb.  Leg.  1, 1 ;  (et  vide  sup.  («)  Pott  Antiq.  1.  4,  c.  15  ;  Her* 

p.  167.)  mann's  Antiq.  s.  20. 

(91)  Genesis,  c.  15.  (<)  Inst.  2,  22,  1.    See  Vino.  lib. 

(0)  Taylor,  Elem.Civ.  Law,  517.  2,  t  10. 

(  p)  Seld.  de  Succ.  Eb.  c.  24. 
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[nations,  particularly  among  the  Germans  (u),  testaments 
were  not  receired  into  use.  And  this  variety  may  serve 
to  evince  that  the  right  of  making  wills  and  disposing  of 
property  after  death,  is  merely  a  creature  of  the  civil 
state  (x) ;  which  has  permitted  it  in  some  countries,  and 
denied  it  in  others.  And  even  where  it  is  permitted  by 
law,  it  is  subjected  to  different  formalities  and  restrictions 
in  almost  every  nation  under  heaven.] 

In  this  country,  both  real  and  personal  estate  have  long 
been  capable  of  transmission  by  will, — the  latter,  indeed, 
from  time  inmiemorial ;  and  a  recent  statute  (7  WilL  IV. 
&  1  Vict.  c.  26),  to  which  we  shall  soon  have  occasion 
more  particularly  to  refer,  has  now  confirmed  and  further 
regulated  this  power,  and  placed  it,  for  the  future,  on  a 
new  basis.  As  regards  personal  estate,  however,  and 
chattels  real,  (which  are  consider^  as  personaliy,)  and 
also  as  relates  to  copyholds,  it  would  be  premature  to 
consider  fully,  in  this  place,  the  law  of  testamentary  dis- 
position (y) ;  and  we  shall  confine  our  present  inqiiiries, 
for  the  most  part,  to  the  nature  of  that  right  as  it  affects 
estates  of  fireehold  duration  and  tenure ;  or,  as  it  is  com- 
monly expressed,  the  law  of  devises. 

To  obtain  a  clear  idea  of  this  subject,  it  will  be  desirable 
to  consider  under  separate  heads : — I.  The  power  of  devise 
itself, — to  what  person  it  belongs,  and  to  what  estates  and 
interest  it  applies.  II.  The  solenmities  with  which  the 
wiU  containing  a  devise  must  be  executed,  and  how  it  may 
be  revoked  or  revived.  III.  The  rules  of  construction  to 
which  devises  are  subject.  lY.  Their  operation  in  con- 
veying or  limiting  real  estate. 

I.  As  to  the  power  of  devising,  [it  seems  sufBcIentiy  clear 
that,  before  the  Conquest,  lands  were  devisable  by  will  (z). 

(v)  Tacit,  de  Mor.  Germ.  20.  vide  poet,  bk.  ii.  pt.  ii.  c.  vii. ;  and 

(«)  Vide  lup.  p.  166  ;  2  Bl.  Com.  as  to  deviiet  of  copyhold,  poet,  c. 

18.  XXIX. 
ilf)  As  to  wills  of  personaf  estate,  («}  Wright's  Ten.  172. 
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[But  upon  the  introductioii  of  the  miUtazy  tenures,  the 
restraint  of  devising  lands  naturally  took  place  as  a  branch 
of  the  feudal  doctrine  of  non-alienation  without  consent  of 
the  lord.]  So  that  [by  the  common  law  of  En^and,  afUr 
the  Conquest,  no  estate  greater  than  for  term  of  years 
could  be  disposed  of  by  testament  (&), — except  only  in 
Kent  and  in  some  antient  boroughs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  epecial  indul- 
gence subsisted  (c).  And  though  the  feudal  restraint  on 
aUenation  by  deed  vanished  very  early,  yet  this  on  wills 
continued  for  some  centuries  after ;  from  an  apprehension 
of  infirmity,  and  impomtion  on  the  testator  in  extremis, 
which  made  such  devises  suspicious  {d).  Besides,  in  de- 
vises there  was  wanting  that  general  notoriety  and  pubUc 
designation  of  the  successor,  which,  in  descents,  is  apparent 
to  the  neighbourhood ;  and  which  the  simpUcity  of  the 
common  law  always  required  in  any  transfer  and  new 
acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doc- 
trine of  uses  as  a  thing  distinct]  from  the  legal  estate  («), 
[uses  began  to  be  devised  very  frequently  (/) ;  and  the  de- 
visee of  the  use  could,  in  Chancery,  compel  its  execution. 
For  it  is  observed  by  Gilbert  (^),  that,  as  the  Popish  clergy 
then  generally  sat  in  the  Court  of  Chancery,  they  consi- 
dered that  men  are  most  liberal  when  they  can  enjoy  their 
possessicms  no  Icmger ;  and  therefore  at  their  death  would 
choose  to  dispose  of  them  to  those  who,  according  to  the 
superstition  of  the  times,  could  intercede  for  their  happiness 
in  another  world.]  But  by  the  eSoct  of  the  statute  27 
Hen.  YIII.  c.  10,  these  uses  afterwards  became  legal  estate, 
which  was  not  devisable ;  and  this  [might  have  occasioned 

(6)  2  tnit  7.  (vol.  ii.  p.  d7S)  is,  •*  a  ifaingr  distinct 
(e)  Litt  s.  167;  Co.  Litt   111.  from  the /aiM^/' which  scarcely  con- 
Vide  Rob.  Gavel.  235.  veyi  the  idea  intended. 
id)  Glan.  lib.  7,  c.  1.  (/)  Plowd.  414k 
(e)  The  expression  of  Blackstone          {g)  On  Devises,  7. 
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[a  great  revolution  in  the  law  of  deTiae8(A),  had  not  the 
Statute  of  Wills  been  made  about  five  yean  after — ^viz. 
32  Hen.  VIII.  c.  1  (explained  by  34  &  36  Hen.  VIII.  c  5), 
' — which  enacted,  that  all  persons  being  seised  in  fee  simple 
(except  feme  coverts,  infants,  idiots,  and  persons  of  non* 
sane  memory,)  might  by  will  and  testament  in  writing 
devise  to  any  other  person,  (except  to  bodies  corporate,) 
two-thirds  of  their  lands  tenements  and  hereditaments 
held  in  chivalry,  and  the  whole  of  those  held  in  socage ;] 
which  afterwards,  [through  the  alteration  of  tenures  by  the 
statute  of  Charles  the  second,  amounted  to  the  whole  of 
their  landed  property,  except  their  copyhold«] 

A  devise  under  these  statutes  took  ^ect,  not  goIj  upon 
legal,  but  upon  equitable  estate ;  which  indeed  will  pass 
under  any  form  of  conveyance  applicable  to  the  former 
species  of  interest.  The  statutes  did  not,  however,  apply 
to  the  chattels  of  the  testator,  whether  consisting  of  terms 
of  years  in  land,  or  of  chattels  personal,  for  these  might 
pass  by  will  before ;  as  we  shall  have  occasion  to  show 
more  particularly  in  a  subsequent  part  of  the  work(t).  And 
even  with  respect  to  a  freehold  interest,  a  devise  under 
these  statutes  was  inoperative,  unless  it  belonged  to  the 
testator  at  the  time  of  executing  the  will.  So  that  lands 
acquired  after  the  date  of  the  devise,  were  incapable  of  pass- 
ing under  it ;  and  if  the  testator  was  desirous  of  including 
them  in  his  testamentary  dispositions,  a  new  will  or  codicil, 
or  a  re-execution  of  the  existing  will,  was  required  for  the 
purpose  (A). 

It  may  also  be  remarked,  as  to  the  persons  capable  of 
becoming  devisees,  that  the  statutes  made  an  express  excep- 
tion of  coiporations,  which  was  done  to  prevent  the  exten- 

(A)  See  Butler  and  Baker's  caae,  v,  Bokeuham,  ubi  supra ;  Langford 
8  Rep.  26  ;  Arthur  v.  Bvkenham,  11  «.  Pitt,  2  P.  Wms.  629  ;  Marston  v. 
Mod.  148 ;  Wyadham  v.  Chctwynd,  Roc,  8  Ad.  &  El.  14.  But  after- 
Burr.  420.  acquired  personal   estate  has  been 

(i)  Vide  post,  bk.  ii.  pt  ii.  c  vii. ;  always  capable  of  passing  under  a 

2  Bl.  Com.  374.  will  already  made. 

(Ar)  2  Bl.  Com.  378.     See  Arthur 
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Bion  of  gifts  in  mortmain  (/).  Afterwards,  indeed,  it  was 
held,  that  a  devise  to  a  corporation  for  a  charitable  use 
was  valid,  as  operating  in  the  nature  of  an  appaintmaUy 
rather  than  a  bequest  (nc).  But  we  have  had  occasion  in 
another  place  (x)  to  advert  to  the  statute  9  Greo.  IL  c.  36, 
by  which  devises  to  charitable  uses  are  now  generally 
made  void ;  and  which  has  consequently  rendered  diat 
decision,  and  some  others  of  the  same  tendency,  less 
material  (o). 

Such  was  the  state  of  the  law  with  respect  to  the  power 
of  devising  (or  transmitting  real  property  by  will),  at  the 
time  of  the  passing  of  the  new  act,  7  WilL  lY.  &  1  Vict, 
c  26 ;  and  thus  it  still  stands  with  respect  to  all  wills  made 
before  1st  January,  1838:  but  as  to  all  others,  the  sta- 
tute just  mentioned  has  repealed  the  former  enactments, 
making,  in  lieu  of  them,  a  new  and  more  ample  provision. 
It  enacts  (/>),  that  it  shall  be  lawftd  for  all  persons — except 
married  women  (y),  and  infimts  under  twenty-one  (r) — ^to 
dispose  by  will  of  all  their  real  and  personal  estate  («), 
either  at  law,  or  in  equity,  to  which  they  shall  be  entitled  at 
the  time  of  their  deaths,  and  which,  but  for  such  diq)osition, 

(0  2  Bl.  Com.  376.  the  age  of  twenty-one  is  attained, 

(m)  Ibid.  see  Yin.  Abr.  Devise  (G.)t  pt  20. 

(ii)  Vide  sup.  p.  466.  Before  this  Act,  infants  might  make 

(o)  2  Bl.  Cora.  875.  a  will  of  their  personal  estate  at 

(p)  7  Will.  4  &  1  yict.c.26,8. 1.  eighteen,    and,  according   to    some 

iq)  Sects.  7,  8.    The  8th  section  authorities,  still  earlier.   2  BI.Com. 

provides  that  no  will  by  a  married  497;    Harg.  Co.  Litt.  89,  n.  (6); 

woman  shall  be  valid,  except  such  Hearle  o.  Greenbank,  8  Atk.  709. 

as  might  have  been  made  by  a  mar-  («)  "  Real  estate"  is  to  be  under- 

ried  woman  before  the  passing  of  stood  in  this  Act  as  extending  to  all 

the  Act    Before  the  Act,  a  married  hereditaments  of  whatever  tenure, 

woman  could  not  in  general  dispose  and  whether  corporeal,  incorporeal, 

of  land  by  will;    (see  Forse  and  or  personal,  and  to  eveiy   estate, 

Hembling's  case,  4  Rep.  60  b;)  but  right,  or  interest  therein,  other  than 

might  do  so  under  a  power  expressly  a  chattel  interest ;  and    "  personal 

conferred  on  her  for  the  purpose,  estate"  to  all  property  whatsoever 

See  Johns  v.  Dickinson,  8  C.  B.  934,  which  by  law   devolves  upon   the 

as  to  what  is  due  execution  of  such  executor  or  administrator.  (7  Will.  4 

a  power.  &  1  Vict.  c.  26,  s.  1.) 

(r)  As  to  the  precise  time  when 
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would  pass  to  the  heir  at  law  or  to  the  personal  represen- 
tative ;  and  it  expressly  extends  the  same  power  to  their 
estates  pur  autre  vie^  and  to  all  their  contingent^  executory, 
or  other  future  interests,  and  even  their  rights  of  entry  upon 
land :  which  latter  subject  was  previously  considered  as  in- 
capable of  being  devised  (t).  The  power  is  also  expressly 
extended  to  after-acquired  lands,  by  a  provision  that  all 
real  and  personal  estate,  to  which  the  testator  is  entitled 
at  the  time  of  his  death,  shall  pass,  notwithstanding  that 
he  may  become  entitled  to  the  same  subsequently  to  the 
execution  of  his  will  (m).  And  it  is  further  to  be  remarked, 
as  to  the  person  capable  of  taking  by  devise,  that  there  is 
no  exception  in  this  Act  (as  imder  the  former  statutes)  of 
corporations ;  so  that  a  devise  to  a  body  corporate  will 
now  be  valid ;  subject  of  course  to  the  enactments  of  the 
Statutes  of  Mortmain,  by  which  coi'porations  are  required 
to  obtain  the  crown's  licence,  to  enable  them  to  become 
the  holders  of  land  (x) ;  and  subject  also  to  the  prohibition 
of  9  Geo.  II.  c.  36,  as  to  a  devise  to  charitable  uses.  On 
the  other  hand,  though  no  exception  is  made  by  the  Act 
with  regard  to  the  power  of  devising,  except  in  the  case 
of  infancy  or  coverture,  we  must  of  course  understand  the 
exception  to  be  tacitly  added  which  would  be  introduced  by 
the  general  rules  of  law,  in  respect  of  idiots,  insane  persons, 
and  others  labouring  under  personal  incapacity  to  aUene  ( y). 

II.  With  respect  to  solemnities.  When  the  Statute  of 
Wills  (32  Hen.  VIII.  c.  1)  had  for  the  first  time  given 
efficacy  to  devises,  innumerable  firauds  and^  perjuries  were 
quickly  introduced (z);  which  can  excite  no  surprise  when 
we  consider  that  bare  notes,  in  the  handwriting  of  another 
person,  then  became  good  wUls  within  the  statute,  if  only 

(<)  See  Doe  v.  Tomkinson,  2  Mau.  Ad.  &  EI.  14. 

&  Sel.  165 :  Roe  v.  Jones,  1  H.  BI.30 ;  (x)  Vide  tup.  p.  460. 

3  T.  R.  88 ;  G(K>dright  v,  Forrester,  (y)  Vide  sap.  p.  480. 

8  East,  552.  («)  2  Bl.  Com.  876. 

(m)  Sect.  3.     Marston  v.  Roc,  8 
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published  as  such ;  that  is,  declared  bj  the  testator  to  be 
intended  to  operate  as  his  will  and  testament  (a).  For  ex- 
cept publieaiian  (b)y  no  other  ceremony  had  been  essential 
to  a  written  will  of  personalty,  before  this  statute  passed ; 
and  the  statute,  itself,  prescribed  no  particular  solemnity  in 
reference  to  a  devise  of  real  estate,  except  that  it  required 
the  wills  to  be  tn  writing,  [To  remedy  which,  the  Statute 
of  Frauds  and  Perjuries^  (29  Car.  II.  c  3,)  directed  that 
all  devises  of  lands  and  tenements  should  not  only  be 
in  writing,  but  signed  by  the  testator,  or  some  other  per- 
son in  his  presence,  and  by  his  express  direction  (c) ;  and 
should  be  subscribed,  in  his  presence,  by  three  credible 
witnesses  ((f).  And  a  solemnity  nearly  similar  was  requi- 
site for  revoking  {e)  a  devise  by  writing ;  though  the  same 
might  be  also  revoked  by  the  burning,  cancelling,  tearing, 
or  obliterating  thereof  by  the  devisor,  or  in  his  presence, 
and  with  his  consent],  if  done  animo  revocandi:  as  likewise, 
impliedly,  by  any  new  modification  of  the  interest  of  the 
devisor,  in  the  estate  devised  (/) ;  [or  by  such  a  great  and 
entire  alteration  in  his  circumstances  as  arose  from  mar* 
riage  and  the  birth  of  a  child  (^),]  or,  in  case  of  a  woman, 
marriage  only  (A).    In  the  construction  of  the  Statute  of 

(d)  2  Bl.  Com.  p.  376.  Atk.  802 ;    WllUatni  0.  Owentf,  2 
(A)  As  to  thii  reqttitite,  see  Doe      Yes.  jun.  £99 ;  Langford  •.  Little, 

V.  Sir  F.  Burdett,  4  Ad.  &  £1. 14.  8  Ir.  Eq.  R.  546 ;  see  also  the  4tli 

(e)  As  to  signing  by  a  markf  see      Real  Prop.  Rep.  p.  24. 

Baker  v.  Denning,  8  Ad.  &  EL  94.  ig)  2  Bl.  Com.  876.  (See  Re  Cady- 

(d)  See  Roberts  v.  Phillips,  4  Ell.  wold,  1  Swab.  &  Trist.  84. )    Black- 

&  Bl.  450.  stone  (vol.  ii.  p.  602)  observes,  that 

(«)  It   may   be   remarked  here,  this  kind  of  revocation  bore  some 

that  a  will    is   always   capable  of  analogy  to  the  Roman  rule,  which 

revocation,  though  it  purport  in  the  set  aside  testaments  as  inq0ici&u$,  if 

strongest  words  to  be  irrevocable;  any  child   was    wholly  passed  by 

for  to  hold  the  contrary,  says  Lord  without  assigning  a  sufficient  reason. 

Bacon,  would  be  for  a  man  to  de-  And  to  this  rule  he  is  inclined  to 

prive  himself  of  that  which  of  all  attribute  the  vulgar  error  as  to  the 

other  things  is   most   incident   to  necessity  of  leaving  the  heir  one 

human  condition ;  and  that  is,  al-  shilling,  or  some  amount  of  legacy, 

teration  or  reperitance.    ( Bac  Elem.  in  order  to  cut  him  off  effectually, 

c.  19.)  (A)  Forse  and  Hembling*s  case,  4 

(/)  See  Sparrow  e.  Hardcastle,  3  Rep.  60  b. 
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Frauds,  it  was  adjudged  [that  the  testator's  name,  written 
with  his  own  hand  at  the  beginning  of  his  will,  as  '^  I  John 
Mills  do  make  this  my  last  will  and  testament,"  was  a  suf- 
ficient signing],  if  so  intended  by  the  testator  (t).  It  was 
also  [determined,  t£at  though  the  witnesses  must  all  see 
the  testator  sign,  or  at  least  acknowledge  the  signing, 
yet  they  might  do  it  at  different  times  (A) ;  but  that  they 
must  all  subscribe  their  names  as  witnesses  in  his  pre^ 
sence^  lest  by  any  possibility  they  should  mistake  the 
instrnment  (Q.  And  in  one  case,  determined  by  the 
Court  of  King's  Bench  (m),  the  judges  were  extremely 
strict  in  regard  to  the  credibility,  or  rather  the  com- 
petency, of  the  witnesses ;  for  they  would  not  allow  any 
legatee,]  nor,  by  consequence,  a  creditor  by  simple  con- 
tract (n),  [where  the  legacies  and  debts  were  charged  on 
the  real  estate,  to  be  a  competent  witness  to  the  devise, 
as  being  too  deeply  concerned  in  interest  not  to  wish  the 
establishment  of  the  will.  For,  if  it  were  established,  he 
gained  a  security  for  his  legacy  (or  debt)  &om  the  real 
estate ;  whereas  otherwise,]  as  the  law  then  stood,  [he  had 
no  claim  but  on  the  personal  assets.  This  determination, 
however,  alarmed  many  purchasers  and  creditors,  and 
threatened  to  shake  most  of  the  titles  in  the  kingdom, 
that  depended  on  devises  by  wilL  For  if  the  will  was 
attested  by  a  servant  to  whom  wages  were  due,  by  the 
apothecary  or  attorney  whose  veiy  attendance  made  them 
creditors,  or  by  the  minister  of  the  parish  who  had  any 
demand  for  tithes  or  ecclesiastical  dues  (and  these  are  the 
persons  most  likely  to  be  present  in  the  testator's  last  ill- 
ness), and  if,  in  such  case,  the  testator  had  charged  his 
real  estate  with  the  payment  of  his  debts, — ^the  whole  will 
and  every  disposition  therein,  so  &r  as  related  to  real  pro- 
perty, was  held  to  be  utterly  void.     This  occasioned  the 

(i)  2  Bl.  Com.  by  Chitty,  876,  n.  740. 
(6).  (m)  Holdfast  v.  Dowsing,  Strt. 

(Ar)  Freexn.  i86;  2  Ch.  Ca.  109;  12^53.     But   see    to  the  contrary, 

Pr.  Ch.  185.  Wyndhsm  «.  Chetwynd,  Biur.41i. 

(0  Longford  9.  Eyre,  1  P.  Wms.  (,)  Vide  sup.  p.  434. 
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[statute  25  Geo.  II.  c.  6,  which  restored  both  the  com- 
petency and  the  credit  of  such  legatees,  by  declaring  void 
all  legacies  given  to  witnesses,  and  thereby  removing  all 
possibility  of  their  interest  affecting  their  testimony.  The 
same  statute  likewise  established  the  competency  of  cre- 
ditors, by  directing  the  testimony  of  all  such  creditors  to 
be  admitted, — leaving  their  credit,  (like  that  of  all  other 
witnesses,)  to  be  considered  on  a  view  of  all  the  circimi- 
stances,  by  the  court  and  juiy  before  whom  such  will 
should  be  contested.] 

Such  is  stiU  the  law  as  to  the  execution  and  attestation 
required  for  all  wills  made  before  1st  January,  1838  (o)  ; 
but  the  provisions  previously  in  force  are,  by  7  Will.  IV. 
&  I  Vict  c.  26,  repealed  as  to  all  wills  made  after  that 
date  (p) ;  and  it  is  now  enacted  (y),  that  no  will,^ — ^with 
the  exception  of  those  made  as  to  personal  estate  by  soldiers 
and  seamen  in  certain  cases,  as  provided  for  by  former 
statutes  (r), — shall  be  valid,  unless  it  be  in  writing,  and 
signed  at  the  foot  or  end  thereof  («),  by  the  testator^  or 
some  other  person,  in  his  presence,  and  by  his  direction ; 
such  signature  being  also  made  or  acknowledged  by  him, 

(o)  7  Will.  4  &  1  VicU  c.  26,  s.  provisions  have  been  made  as  to  the 

94.    By  this  section,  every  will  re-  wills,  wages  and  effects  of  deceased 

executed,  or  republished  or  revived  merchant  seamen,  viz.  by  17  &  18 

by  any  codicil,  shall,  for  the  purposes  Vict.  c.  104,  ss.  1 94—204.  • 

of  the  Act,  be  deemed  to  have  been  («}  As  to  the  potiiion  of  the  sig- 

made*at  the  time  when  so  re-exe-  nature,  it  is  by  15  &  16  Vict.  c.  24, 

cuted,re-published,  or  revived.  (See  made  sufficient  if  it  be  placed  tU  or 

Doe  V.  Walker,  12  Mee.  &  W.  591 ;  qfter  or  following^  or  under,  or  ftefiVe, 

Winter  v.  Winter,  5  Hare,  306.)  The  or  oppoxite  to  the  end  of  the  will,  in 

statute  extends  to  wills  made  before  such  manner  that  it  shMll  be  ap- 

1st  January,  1838,  if  altered  subse-  parent  on  the  face  of  the  will,  that 

quently  to  that  date.  (Crokerv.  Hert-  the  testator  intended  to  give  effect, 

ford,  4  Moore's  P.  C.  Casesi  339.)  by  such  signature,  to  the  writing 

(p)  7  Will.  4  &  1  Vict  c.  26,  s.  2.  signed  as  his  will ;  but  the  signature 

(q)  Sects.  9,  11,  12.  is  not  sufficient  to  give  effect  to  any 

(r)  Statute  of  Frauds,  29  Car.  2,  disposition  underneath  or  following  it, 

c.  8  ;  11  Geo.  4  &  1  Will.  4,  c.  20.  or  inserted  qfter  iketignature  is  made. 

(See  Shelford  on  Wills,  77 ;  a  work  (As  to  this  provision  see  Re  Peach, 

which  contains  a  very  full  and  useful  1  Swab.  &  Trist  138 ;  Trott  v.  Skid- 

exposition  of  the  New  Will  Act)  more,  2  Swab.  &  Trist  12.) 
Since  7  Will.  4  &  1  Vict  c.  26,  new 
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in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  attesting  and  subscribing 
the  will  in  his  presence  (^).  Where  these  requisites,  how- 
ever, are  complied  with,  no  other  is  now  imposed  by 
law  (tt) ;  and  the  statute  expressly  enacts,  that  no  publica- 
tion other  than  is  implied  in  the  execution  so  attested, 
shall  in  future  be  necessary. 

The  fonner  provisions^*  aspect  to  the  competency  of 
witnesses  having  an  interest,  are  also  repealed  as  to  wills 
taking  effect  imder  the  new  law  {z) ;  and  the  new  enact- 
ments on  this  subject  are,  first,  that  in  case  of  the  incom- 
petency of  any  attesting  witness,  the  will  shall  not,  on  that 
account,  be  invalid ;  secondly,  that  any  beneficial  gift  or 
appointment  by  the  will,  to  an  attesting  witness,  or  to  the 
husband  or  wife  of  an  attesting  witness,  (except  a  charge 
for  payment  of  debts,)  shall  be  void,  and  the  evidence  of 
the  witness  admissible ;  thirdly,  that  where  land  is  charged 
by  the  will  with  payment  of  debts,  and  the  creditor  or  hus- 
hand  or  wife  of  the  creditor,  is  an  attesting  witness,  such 
witness  shall  nevertheless  be  competent ;  fourthly,  that  no 
person  shall  be  incompetent  as  a  witness,  on  account  of  his 
being  an  executor  of  the  will.  These  enactments,  how- 
ever, are  now  of  the  less  importance,  as  by  the  later  statutes 
of  6  &  7  Vict  c.  85,  and  14  &  15  Vict.  c.  99,  the  objection 
to  a  witness  on  the  ground  of  interest^  (which  once  applied 


(/)  At  to  attetUHon,  nee  Ilott  t. 
Oenge,  4  Moore'i  P.  C.  Cases,  265  ; 
In  re  WillUm  Frith,  1  Swab.  & 
Triit.  8 ;  Charlton  o.  Hindmanth, 
lb.  438  ;  Re  Drummond,  2  Swab,  ft 
Trist  8.  It  may  be  as  follows: 
"  Signed,  published  and  declared  by 
**  the  said  A.  B.,  the  testator,  as  and 
"  for  his  last  will  and  testament,  in 
"  the  presence  of  us,  present  at  the 
'*  same  time,  who  at  his  request,  in 
*'  his  presence,  and  the  presence  of 
"  each  other,  have  hereunto  sub- 
"  scribed  our  names  as  witnesses." 


(«)  Appointments  by  will  under  a 
power  are  to  be  executed  and  attested 
in  the  same  manner  with  other  wills; 
even  where  other  solemnities  have 
been  prescribed  by  the  donor  of  the 
power  (7  Will.  4  ft  1  Vict.  c.  26,  s. 
10);  a  provision  parallel  to  which 
has  been  since  made  by  22  &  23 
Vict  c.  35,  s.  12,  as  to  appointment 
by  deed  under  a  power;  vide  sup. 
p.  557,  n.  (a). 

(x)  7  Wai.  4  &  I  Vict.  c.  26,  ss. 
14,  15,  16,  17. 
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generally  in  our  law,  and  not  merely  in  the  instance  of 
wills,)  is  in  all  cases  taken  away  (y). 

As  to  revocation,  also,  the  former  law  is  altered  by  the 
New  Will  Act;  and  it  is  proYided(£),  that  every  will 
taking  effect  under  this  statute  shall  be  revoked  by  the 
marriage  alone  either  of  a  testator  or  of  a  testatrix*-  unless 
such  will  was  made  in  exercise  of  a  power  of  appointment, 
and  in  a  case  where  the  estate  would  not  have  passed,  in 
de&ult  of  appointment,  to  his  or  her  representatives :  but 
that,  on  the  other  hand,  no  wiU  **  shaU  be  revoked  by  any 
presumption  of  an  intention  on  the  ground  of  an  alter- 
ation in  circumstances  (a),"  or  in  any  other  manner, 
except  by  marriage  as  aforesaid,  or  by  another  will  or  co- 
dicil, or  some  writing  of  revocation  executed  like  a  will ; 
or  except  by  burning,  tearing,  or  otherwise  destroying  ihe 
original  will  (animp  re0acandi\  by  the  testator  or  some 
person  in  his  presence  and  by  his  direction  (b)  \  and  that, 
with  the  exception  of  such  acts  as  these,  no  act  whatever 
subsequent  to  the  execution  of  the  will  shall  j»revent  its 
taking  effect  on  any  estate  which  the  testator  shall  have 
power  to  dispose  of  at  his  death  (c).  With  respect  to  obli- 
teration or  other  alteration  made  after  execution  (c2),  it  is 
in  like  manner  provided  that  they  are  to  have  no  ^^t 
(where  the  original  meaning  can  stiU  be  deciphered)  unless 
executed  with  the  same  ceremonies  as  the  will  itself; 
though  it  will  be  sufficient  if  the  signature  of  the  testator, 
and  the  subscription  of  the  witnesses,  be  made  opposite  or 
near  the  part  altered,  or  at  the  foot  or  end  of  some  memo- 
randum written  on  the  will,  and  referring  to  the  altera- 

(y)  There  ii,  however,  in  both  of  Kendall,  10  W.  B.  Sa. 

these  statutes,  a  proviso  that  this  {h)  Sect.    20.      See    Francis    v. 

shall  not  be  taken  to  repeal  the  Grovcr,  5  Hare,  89 ;  Price  *.  Powell, 

enactments  of  7  Will.  4  &  1  Vict.  8  H.  &  N.  841  ;  Elms  v.  Elms,   1 

above  referred  to}  and  consequently  Swab.  &  Trist  155. 

a  gift  or  appohitinent  to  an  attesting  (e)  7  Will.  4  &  1  Vict  e.  26,  s.  28. 

witness,  or  to  the  husband  or  wife  of  {d)  See  as  to  alterations  or  era- 

an  attesting  witness,  will  still  be  sures,   Gann  «.  Gregory,  28  L.  J. 

void.  (Ch.)  1059 1  Re  James,  1  Swab,  ft 

(s)  7  Will.  4  &  1  Vict  c.  26,  s.  l&  Trist  288.     £t  vide  sup.  p.  505, 

(a)  Sect  19.    See  De  Pontes  «.  n.  (e). 
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tion  (e).  And  so  when  a  will  is  once  revoked,  it  is  not  to 
be  revived  otherwise  than  hj  re-^xecution  of  the  original, 
or  bj  a  codicil  duly  executed  and  showing  an  intention  of 
revival  (/). 


III.  With  respect  to  the  construction  of  devises,  they 
are  subject,  in  a  great  measure,  to  the  same  rules  of  inter- 
pretation as  apply  to  conveyances  by  deed  (g) ;  but  as  in 
making  a  will,  a  party  is  supposed  to  be  inops  cansilii  (A), 
there  are  instances  in  which  the  law  will  carry  his  intended 
limitations  into  effect,  though  the  words  used  would  be  in- 
sufficient or  improper  for  the  purpose  in  a  deed  (t).  Thus 
it  was  held — even  before  the  late  act  7  Will.  IV.  &  1  Vict, 
c.  26,  rendering  the  fee  devisable  without  words  of  limita- 
tion (A), — ^that  a  fee  might  be  conveyed  by  devise  [without 
words  of  inheritance  (/),  and  an  estate  tail  without  words  of 
procreation  (m),]  provided  that  other  words  were  used  suffi- 
cient to  indicate  the  design ;  though,  in  conveyances  by  , 
deed,  the  case,  as  we  have  seen,  is  otherwise.  So  an  estate 
may  pass  under  a  will  [by  mere  implication,  without  any 
express  words  to  direct  its  course.  As  where  a  maSb  devises 
lands  to  his  heir  at  law,  after  the  death  of  his  wife.  Here 
though  no  estate  is  given  to  the  wife  in  express  terms,  yet  she 
shall  have  an  estate  for  life  by  implication  (n);  for  the  intent 
of  the  testator  is  clearly  to  postpone  the  heir,  tmtil  after 
her  death ;  and  if  she  does  not  take  it,  nobody  else  can. 


(e)  7  Will.  4  &  1  Vict.  c.  26, 
8.  21. 

(/)  Sect  22.  See  as  to  revival, 
Andrews  0.  Tamer,  3  Q.  B.  177  ;  In 
the  goods  of  William  Brown,  1 
Swab.  &  Trist  S2. 

(g)  See  Clayton  o.  Lord  Nugent, 
18  Mee.  ft  W.  200.  As  to  these 
rules  of  interpretation.  Tide  sup.  p. 
fi07. 

(h)  2  Bl.  Com.  172. 

(0  Co.  Litt.  by  Butler,  272  a,  n. 
(1);  Doe  V.  Roberts,  7  Mee.  &  W. 

VOL.  I. 


886  ;  Slater  v.  Dangerfleld,  15  Mee. 
&  W.  263.  As  to  the  construction 
of  wills  in  reference  to  the  descrip- 
tion of  the  devUu,  see  Doe  «.  His- 
cocks,  5  M.  &  W.  363 ;  Doe  «.  Rouse, 
6  C.  B.  422. 

(k)  Vide  post,  p.  61 L 

(0  Vide  sup.  p.  242. 

(m)  Doe  V.  Bannister,  7  Mee.  & 
W.  298;  Lewis  •.  Pudey,  16  Mee. 
&  W.  733 1  Tide  sup.  p.  250. 

(a)  H.  13  Hen.  7, 22 ;  1  Vent  876. 
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[So  also  where  a  devise  is  of  Blackacre  to  A.^  and  of 
Whiteacre  to  B.  in  tail,  and  if  thej  both  die  without  issue, 
then  to  C.  in  fee : — ^here  A.  and  B.  have  cross-remainders 
by  implication ;  and  on  the  failure  of  either's  issue,  the 
other  or  his  issue  shall  take  the  whole,  and  C.'s  re- 
mainder over  shall  be  postponed  till  the  issue  of  both  shall 
fail(o).  But  where  any  implications  are  allowed,  they 
must  be  such  as  are  necessary,  or  at  least  highly  probable, 
and  not  merely  possible  implications  (p).]  There  is  also 
this  difference  between  deeds  and  wills  in  point  of  con- 
struction, that  supposing  a  wiU  to  contain  two  inconsistent 
clauses,  that  which  comes  last  in  order  shall  prevail  (9); 
though  in  a  deed  (as  we  have  seen)  the  preference  is  due  to 
that  which  comes  first  (r). 

A  will  also  is  subject  to  a  less  strict  rule,  than  a  convey- 
ance by  deed,  in  respect  of  the  description  of  the  thing 
granted.  Thus,  if  I  convey  my  house  by  deed,  without 
any  specification  of  land,  we  have  seen  that  no  land  can 
pass,  except  the  orchard,  garden,  and  curtilage  {s) ;  but  the 
question  what  shall  pass  by  the  devise  of  a  house  (or  of 
a  house  ^'  with  the  appurtenances")  is  purely  a  question 
of  intention,  to  be  determined,  like  other  points  of  con- 
struction, by  the  tenor  of  the  whole  will.  A  devise  in 
either  form  may,  imder  special  circumstances,  have  the 
effect  of  passing  adjacent  land  or  buildings  (t). 

There  are  also  some  particular  points  of  construction, 
established  by  parliamentary  enactment,  with  regard  to 
devises.     For  the  former  state  of  the   law   upon   these 


(0)  Fre^m.  484.  As  to  eross-re- 
maindersi  vide  sup.  p.  358. 

(p)  Vaugh.  262. 

(9)  There  is  some  contrariety  in 
the  books  as  to  this  point ;  but  the 
doctrioe  aa  laid  down  in  the  text  ap- 
pears to  be  supported  by  the  better 
authorities.  (See  Co.  Litt.  112b; 
Plowd.  541,  ffi  notii!  Doe  d.  Spencer 
V,  Pedley,  1  Mee.  &  W.  677.) 


(r)  Vide  sup.  p.  509. 

(s)  Vide  sup.  p.  492. 

(0  2  Saund.  by  Wms.  401,  n.  (2). 
See  also  the  following  cases  on  the 
construction  of  wills,  in  reference 
to  the  description  of  the  thing  de- 
vised :  Doe  V.  Cranstoun,  7  Mee.  & 
W.  8 ;  Doe  v.  Lightfoot,  8  Mee.  & 
W.  553 ;  Doe  0.  Earles,  15  Mee  de 
W.  450. 
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points,  as  settled  by  judicial  decisionii,  being  deemed  un- 
satis&ctorjy  it  was  thought  fit  in  7  Will.  IV.  &  1  Vict.  c.  26, 
before  referred  to,  to  regulate  them  for  the  future  upon 
different  principles.  The  new  statute,  however,  it  must 
be  recollected,  does  not  extend  to  wills  executed  before 
1st  January,  1838,  which  consequently  remain  subject, 
in  respect  of  the  same  questions,  to  the  former  rules  of 
interpretation.  The  points  to  which  we  refer  are  princi- 
pally as  follows. 

1.  As  the  dispositions  made  by  a  testator  cannot  take 
effect,  and  are  not  intended  to  take  effect,  till  after  his 
death,  it  has  often  become  a  question  whether  in  his  de- 
scription of  the  property  devised,  or  of  the  persons  in 
whose  favour  he  devises,  he  shall  be  considered  as  refer- 
ring to  the  state  of  things  which  exists  when  he  executes 
his  will,  or  to  that  which  may  exist  at  the  time  of  his  death. 
As  to  bequests  of  personal  estate,  the  rule  has  always 
been,  that  the  will  speaks  as  at  the  time  of  death :  but  in 
devises  of  the  realty,  the  opposite  construction  formerly 
obtained ;  and  the  will  was  held  to  speak,  in  general,  as 
at  the  time  of  its  execution  {u).  But  the  new  statute  has 
now  assimilated  the  construction  <A  devises  \x^vl  this  point, 
to  that  of  personal  bequest ;  for  it  provides,  **  that  every 
"  will  shall  be  construed,  with  reference  to  the  real  estate 
*^  and  personal  estate  comprised  in  it,  to  speak  and  take 
'^  effect  as  if  it  had  been  executed  immediately  before  the 
**  death  of  the  testator,  unless  a  contrary  intention  shall 
"  appear  by  the  will  (^)." 

2.  Though  (as  before  observed)  an  estate  in  fee  was 
always  allowed  to  pass  by  devise,  without  apt  words  of 
inheritance,  provided  there  were  other  expressions  to  show 
the  testator's  intention  to  confer  a  fee,  yet,  prior  to  the 
late  Act,  a  long  train  of  judicial  decisions  had  established 

(»)  See  Lomax  v.   Holinden,   1  (x)  7  Will.  4  Se  1  Vict  c.  26,  s.  24. 

Ves.  len.  295  ;  Pow.  Dev.  307,  (n.),  See  OToole  v.  Browne,  8  EH.  &  Bl. 

by  Jannan ;  King  o.  Bennett,  4  Mee.  572. 
&  W.  36. 
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that  a  mere  devise  o(  house  or  land  would  not  suffice  to 

indicate  tliat  intention,  but  would  confer  only  an  estate  for 

life.     Thus,  if  I  were  seised  in  fee  of  a  house  at  A«,  and 

deyised  my  house  at  A.  to  B^  and  his  hdrs,  or  devised  it 

to  him  with  equivalent  words,  expressive  of  an  intention 

that  he  should  take  my  whole  estate  therein,  the  house 

would  pass  to  him,  in  eidier  case,  in  fee ;  but  if  I  devised 

to  him  my  house  at  A.,  without  adding  and  his  heirs,  or 

using  such  other  equivalent  words  as  above  mentioned,  he 

would  take  an  estate  in  it  for  his  life  only  (y).     This  rule 

had  always  given  much  dissatisfaction,  as  establishing  a 

construction  contrary  to  that  which  common  sense  pre* 

sumes  to  be  the  real  intention  of  the  party  (z) ;  And  by  the 

new  statute  it  is  accordingly  provided,  *'  that  where  any 

''  real  estate  shall  be  devised  to  any  person  without  any 

'<  words  of  limitation,  such  devise  shall  be  construed  to 

^^  pass  the  fee-simple,  or  other  the  whole  estate  or  interest 

'*  which  the  testator  had  power  to  dispose  of  by  wiU,  in  ' 

"  such  real  estate,  unless  a  contrary  intention  shall  ap-  | 

"  pear  by  the  will(a)." 

3.  In  devises  to  trustees,  it  had  been  a  general  rule 
prior  to  the  new  Will  Act,  that  though  no  words  of  in- 
heritance were  used  in  the  limitation  to  them,  yet  they 
should  take  such  an  estate  (even  to  the  extent  of  the  whole 
fee)  as  might  be  necessary  to  enable  them  to  perform  the 
purposes  of  the  trusts ;  but  the  question  often  arose,  whether 
in  particular  instances  they  would  take  the  fee,  or  a  less 
estate,  and  if  the  fee,  whether  it  would  be  determinable  or 
not  when  the  trusts  were  satisfied  (i).  But  by  this  Act,  a 
rule  of  construction  is  laid  down,  by  which  the  subject  will 
be  hereafter  governed ;  it  being  provided, "  that  where  any  / 

*'  real  estate  (other  than  or  not  being  a  presentation  to  a  i 

^'  church)  shall  be  devised  to  any  trustee  or  executor,  such 

(y)  Roe  V.  Blackett,  Cowp.  285;  (6)  See  Doe  vi  Ewart,  7  Ad.  &  El. 

SiWey  o.  Howard.  6  Ad.  &  £1.  253.  666 ;  Doe  v.  Edlin,  4  Ad.  &  EL  582 ; 

See  Doe  v.  Fawcett,  8  C.  B.  274!.  Barker  •.  Greenwood,  4  Mee.  &  W. 

(s)  Denneo.  Page,  11  East, 605, n.  429;  Adams  v.  Adams,  6  Q.  B.  860. 

(a)  7  Will.  4  &  1  Vict.  c.  26,  s.  28. 
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"  deyise  ehall  be  congtrued  to  pass  the  fee  simple,  or  other 
'^  the  whole  estate  or  interest  which  the  testator  had  power 
^'  to  dispose  of  by  will  in  such  real  estate ;  unless  a  definite 
"  term  of  years,  absolute  or  determinable,  or  an  estate  of 
**  fi^ehold,  shall  thereby  be  given  to  him  expressly,  or  by 
*'  implication  (c)."  And  further,  "  that  where  any  real 
"  estate  shall  be  devised  to  a  trustee,  without  any  express 
"  limitation  of  the  estate  to  be  taken  by  such  trustee ;  and 
'^  the  beneficial  interests  in  such  real  estate,  or  in  the  sur- 
plus rents  and  profits  thereof,  shall  not  be  given  to  any 
person  for  life— or  such  beneficial  interest  shaU  be  given 
"  to  any  person  for  life,  but  the  purposes  of  the  trust  may 
**  continue  beyond  the  life  of  such  person — such  devise 
"  shall  be  construed  to  vest  in  such  trustee  the  fee  simple, 
or  other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will,  in  such  real  estate ;  and 
not  an  estate  determinable  when  the  purposes  of  the 
**  trust  shaU  be  satisfied  (c?)." 

4.  If,  in  the  interval  between  the  execution  of  a  will  and 
the  death  of  the  testator,  one  of  the  objects  of  his  bounty 
dies,  the  devise  to  such  party  will,  by  the  general  rule  of 
law,  lapse,  that  is,  fiiil,  and  take  no  efiect ;  and  the  subject- 
matter  of  it  will  be  considered  as  not  disposed  of  by  the 
will.  This  rule  had,  till  lately,  applied  to  all  cases  without 
distinction;  but  where  the  party  dying  left  children,  it 
was  sometimes  attended  with  peculiar  iiardship  (e).  For  if 
there  were  a  devise  to  A.  and  the  heirs  of  his  body,  aind  he 
died  before  the  testator,  the  gift  was  void  by  the  effect  of 
this  rule,  even  though  he  left  issue ;  and  yet  it  was  mani- 
fest that  the  children,  as  well  as  the  parent,  had  been 
designed  to  take  the  benefit  of  the  gift.  So  if  a  testator 
gave  his  property  among  his  own  children,  and  one  of 
them  died  before  him,  leaving  issue,  such  issue  would  take 
nothing  under  the  will,  though  the  probability  was,  that 
this  consequence  could  not  have  been  intended.    It  is  true 

(p)  7  Will.  4  &  1  Vict  c.  26,  a.  30.  (e)  See  the  4th  Real  Property 

(d)  Ibid.  8.  31.  Report,  pp.  73,  7*. 
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that  a  testator  had  it  always  in  his  power  to  make  a  new 
disposition  in  fiivour  of  the  children  of  a  deceased  devisee ; 
but  either  from  negligence  or  ignorance  of  the  law,  or  from 
other  accidental  causes,  this  was  often  omitted;  and  an 
alteration  of  the  law  itself,  as  applicable  to  cases  of  this 
description,  was  therefore  thought  desirable  (/).  The  new 
Act  accordingly  provides,  "  that  where  any  person  to 
whoTQ.  any  real  estate  shall  be  devised  for  an  estate  tail, 
or  an  estate  in  quasi  entail,  shall  die  in  the  lifetime  of 
the  testator,  leaving  issue  who  would  be  inheritable 
*^  under  such  entail,  and  any  such  issue  shall  be  living  at 
•*  the  time  of  the  death  of  the  testator — such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  aft;er  the  death  of  the 
testator,  imless  a  contrary  intention  shall  appear  by  the 
will  (^)."  And  fiirther,  "  that  where  any  person,  being 
a  child  or  other  issue  of  the  testator,  to  whom  any  real 
or  personal  estate  shall  be  devised  or  bequeathed,  for 
any  estate  or  interest  not  determinable  at  or  before  the 
'*  death  of  such  person,  shall  die  in  the  lifetime  of  the 
'^  testator,  leaving  issue,  and  any  such  issue  of  such  person 
"  shall  be  living  at  the  time  of  the  death  of  the  testator, — 
such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  im- 
mediately after  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will  (A)."  In  addi- 
tion to  which  enactments,  and  in  connection  with  the 
subject  of  kpse,  we  may  notice  this  further  provision,  in- 
troductory  of  a  new  rule,  in  cases  where  a  lapse  occurs, — 
*^  that,  unless  a  contrary  intention  shall  appear  by  the 
"  will,  such  real  estate  or  interest  therein  as  shall  be  com- 
«  prised,  or  intended  to  be  comprised,  in  any  devise  in 
**  such  will  contained,  which  shall  fail  or  be  void  by  reason 
**  of  the  death  of -the  devisee  in  the  lifetime  of  the  tes- 

(/)  See  the  4th  Real   Property  may  he  the  grandehild  of  the  leghtee. 

Report,  p.  78.  (See  Re  Parker,  1  Swah.  ft  Trist. 

(g)  7  Will.  4  &  1  Vict.  c.  26, 8. 82.  523.) 
(A)  Sect  88.      The  ** issue"  left 
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tator5  or  by  reason  of  such  devise  being  contrary  to 
**  law,  or  otherwise  incapable  of  taking  effect,  shall  be  in- 
•*  eluded  in  the  residuary  devise  (if  any)  contained  in  such 
«  will  (I).** 

5.  Under  a  devise  by  a  testator,  who  has  a  lease  for 
years,  but  no  freehold  estate,— of  "  all  my  lands  and  tene- 
ments,'* the  lease  for  years  has  been  always  allowed  to 
pass,  fot  there  would  otherwise  be  nothing  for  the  will  to 
operate  upon.  But  this  being  considered  as  the  only  reason 
for  such  a  construction,  it  was,  on  the  other  hand,  a  general 
rule,  that  if  a  testator,  using  such  words,  had  both  lands  in 
fee,  and  lands  for  years  at  the  time,  the  lands  in  fee  only 
would  pass  (A).  It  is  now,  however,  by  the  new  Act  pro- 
vided, '^  that  a  devise  of  the  land  of  the  testator,  or  of  the 

land  of  the  testator  in  any  place,  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  and  any  other  general  devise  which 
would  describe  a  customary  copyhold  or  leasehold  estate, 

"  if  the  testator  had  no  freehold  estate  which  could  be  de- 

"  scribed  by  it — shall  be  construed  to  include  the  customary 
copyhold  and  leasehold  estates  of  the  testator  or  his  cus- 
tomary copyhold  and  leasehold  estates,  or  any  of  them, 
to  which  such  description  shall  extend,  as  the  case  may 

^*  be,  as  well  as  freehold  estates,  unless  a  contrary  intention 

"  shall  appear  by  the  will  (/)." 

6.  In  like  manner,  where  a  party,  having  an  estate  in 
lands  (which  he  is  consequently  competent  to  devise),  is 
also  entitled,  by  virtue  of  a  power  conferred  on  him  for 
the  purpose,  to  appoint  other  lands  by  his  last  will  and 

(0  7  Will.  4  &  1  Vict.  c.  26,  s.  25.  92  ;  Parker  v.  Merchant*  i  Man.  & 

The  rule  of  law  before  the  statute  Gr.  49S. 

passed  was  different  as  to  real  estates,  (/;  7  Will.  4  &  I  Vict  c.  26,  %.  26 ; 

but  the  same  as  to  personal.    (See  Wilson  v.  Rden,  6  Exch.  752.    As 

Doe  V.  Underdown,  Willes.  298.)  to  the  case  of  freehold  passing  under 

(k)  See  Rose  v.  Bartlett,  Cro.  Car.  a  devise  of  leasehold,  see  Doe  d. 

293 ;  Doe  o.  Williams,  1  H.  BI.  25 ;  Dunning  v,  Ctanstoun,  7  Mee.  5e 

Thompson  o.  Lawley,  2  Bos.  &  Pul.  W.  3. 
303 ;  Knight  v.  Selby,  3  Man.  &  Or. 
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teetaxaent,  it  was  formerly  the  rule>  that  a  general  devise 
of  his  lands  would  operate  only  on  those  in  which  he  has 
the  estate^  and  would  not  affect  those  subject  to  the 
power ;  though  it  was  otherwise  if  he  expressly  referred  to 
the  power,  or  if  it  appeared  by  other  circumstances  (as  by 
his  haying  no  estate  for  the  will  to  work  upon),  that  he 
intended  the  subject  of  the  power  to  pass  (m).  And  such 
is  stiU  the  rule  where  the  power  is  special,  and  to  be  exer- 
cised only  in  &toiu'  of  particular  individuals  or  classes  of 
persons ;  but  where  it  is  general,  and  enables  the  testator 
to  appoint  to  any  person  that  he  pleases,  (which  amounts 
in  substance  to  an  ownership,)  the  law  is  now  altered  by 
the  new  Will  Act ;  £>r  it  is  thereby  provided,  "  that  a 
''  general  devise  of  the  real  estate  of  the  testator,  or  of 
^*  the  real  estate  of  the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner, — shall  be  con- 
strued to  include  any  real  estate,  or  any  real  estate  to 
which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper ;  and  shall  operate  as  an  execution 
<'  of  such  power,  unless  a  contrary  intention  shall  appear 
**bythewiU(nV' 

7.  By  a  rule  of  legal  interpretation,  at  variance  with  the 
common  apprehension  of  mankind,  and  founded  upon 
reasons  of  a  purely  technical  description,  it  had  long  been 
settled  law,  that  the  words  dying  without  issue^  (as  where 
an  estate  of  freehold  or  leasehold  was  devised  to  A.,  and 
upon  his  dying  without  issue,  then  over  to  B.,)  in  general 
imported  an  indefinite  failure  of  issue ;  that  is,  a  &.ilure  not 
merely  at  the  death  of  the  party  whose  issue  were  referred 
to,  but  at  any  subsequent  period,  however  remote  (o).    But 

(n)  See  Deno  v.  Roake,  5  Barn,  of  pertonal  estate.    As  to  the  con- 

&  Creaa.  731.  atruction  of  th'e  word  **  eatate"  in  a 

(n)  7  Will.  4  &  1  Vict  c  26,  a.  27.  devise,  see  Sanderson  v.  Dobaon,  1 

The  aame  aection  also  contains  a  Ezch.  141. 

airoilar  provision  as  to  appointment  (o)  See  Fearne  by  Butler,  478, 


it 

€€ 
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by  the  new  Will  Act,  such  words  are,  in  future,  to  receive 
a  more  natural  exposition ;  it  being  enacted,  ^^  that  in  any 
'*  devise  or  bequest  of  real  or  personal  estate,  the  words 
"  *  die  without  issue,*^  or  *  die  without  leaving  issue,'  or 
*  have  no  issue,'  or  any  other  worda  which  may  import 
either  a  want  or  failure  of  issue  of  aay  person  in  his  life- 
^^  time,  or  at  the  time  of  hiis  death,  ot  an  indefinite  failure 
*^  of  his  issue, — shall  be  construed  to  mean  a  want  or  &ihire 
^^  of  issue  in  the  lifetinae  or  at  the  death  of  such  person,  and 
**  not  an  indefinite  failure  of  his  issue,  unless  a  contrary 
intention  shaU  appear  by  tJie  wilU  by  reason  of  such 
person  having  a  Srior  estL  taU,  or  of  a  ^ 
being  (without  any  implication  aiidbig  fit>m  such  words) 
''  a  limitation  of  an  estate  tail  to  sueh  person  or  issue,  or 
"  otherwise  ( j?)."  It  is,  however,  provided,  that  the  Act 
*^  shall  not  extaid  to  cases  where  such,  words  as  aforesaid, 
^^  import  if  no  issue  described  ia  a  pveeeding  gift  shall  be 
"  bom,  or  if  there  shall  be  no  issue  who  dbill  lire  to 
'^  attain  the  age  or  otherwise  answer  the  description  re-- 
'^  quired  for  obtainii^  a  vested  estate  by  a  pseoediog  gift 
^'  to  such  issue." 

lY.  Aj9  to  the  operation  of  devises  in  conveyiug  and 
limiting  real  estate,  a  will  of  land  [ia  considered  by  the 
courts  of  law,  not  so  much  in  the  nature  of  a  testament^ 
as  of  a  conveyance^  declaring  the  uses  to  which  the  land 
shall  be  subject  (j);  with  this  difl^ence,  that  in  other 
conveyances  the  actual  subscription  of  the  witaesses  is  not 

4S0,  9th  edit. ;  Doe  v.  Taylor,   10  tfaa  law  admitted  such  a  construe- 

Q.  B.  718 ;  Gee  v.  Mayor  of  Man-  tion  much  more  readily,  in  the  caie 

Chester,  17  Q.  B.  737  ;   Foster  v,  of  a  hequest  of  a  term  of  years,  than 

Hayes,  4  Ell.  &  Bl.  717;  Bamford  in  that  of  a  devise  of  the  freehold. 

o.Lord,  14C.  B.70S;  Bissv  Smith,  Feame  by  Butler,  471,  9th  edit.; 

2  H.  &  N.  105.   it  is  to  be  observed.  Doe  d.  Cadogan  v.  Ewart,  7  Ad.  4c 

however,  that  such  words  would  re-  £1.  648. 

ceive  the  opposite  constructiorf,  if  {p)  7 Will.4&  1  Vict.c. 26, 8.29. 

accompanied  by  any  other  expression  (?)  Wyodham  v.  Chetwynd,  Burr, 

tending  to  limit  the  failure  of  issue  429. 
to  the  time  of  the  party's  death  ;  and 
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[required  by  law  (9),  though  it  is  prudent  for  them  so  to  do, 
in  order  to  assist  their  memory  when  Hving,  and  to  supply 
their  evidence  when  dead ;  but  in  devises,  such  subscription 
is  absolutely  necessary  by  statute,  in  order  to  identify  a 
conveyance  which  in  its  nature  can  never  be  set  up  until 
after  the  death  of  the  devisor.] 

By  a  devise,  estates  may  be  limited  with  the  same  effect 
as  by  a  conveyance  operating  under  the  Statute  of  Uses(r). 
Thus  a  man  may  effectually  devise  not  only  an  estate  in 
possession  (that  is,  in  possession  immediately  on  the  death 
of  the  testator  when  the  will  first  takes  effect)  or  in  re- 
mainder, but  a  fii^ehold  inJuturOf  or  a  fee  upon  a  fee,  or 
any  estate  in  defeasance  of  a  prior  estate  of  freehold,— all 
which  limitations  (as  we'  have  aeen)  may  be  effectuaUy 
made  by  way  of  executory  use,  but  not  in  a  conveyance 
at  the  common  law(«).  So  a  man  may  devise  to  his 
wife-as  he  may  convey  to  her  by  way  of  use,~though 
his  conveyance  to  her  at  common  law  would  be  inope- 
rative (0-  His  devise  too  in  all  these  cases  will  be  effec- 
tual though  made  by  direct  gift^  and  without  reference  to 
uses  {u).  Yet  as  a  devise  is  considered  to  be  in  the  nature 
of  a  conveyance  declaring  uses,  so  uses  are  often  expressly 
introducedbto  them ;  and  it  ha«  been  Ae  practice  to  intrZ 
duce  them  in  the  same  form  as  in  conveyances  under  27 
Hen.  VIII.  c.  10.  It  has  been  doubted,  however,  whe- 
ther that  statute  has  any  effect  in  the  case  of  a  devise  (x) : 
and  though  where  uses  are  expressly  and  formally  de- 
clared by  the  will,  it  may  oftien  be  inferable  that  the  tes- 
tator had  the  statute  in  view,  and  intended  the  conversion 
of  the  use  into  legal  estate,  according  to  its  known  mode 
of  operation ;  yet  it  is  rather  by  force  of  his  intention,  than 
of  the  statute  itself,  that  the  legal  estate,  in  such  cases, 
would  seem  to  pass. 

(q)  Vide  sup.  p.  608.  (0  Vide  sup.  p.  652. 

(r)  2   Bl.  Com.  384;    Arthur  o.  (u)  2  Bl.  Com.  884;  Co.  Litt.  by 

Bokenham,  1 1  Mod.  164.  Butler,  272  a,  n.  (1). 
(«)  Vide  sup.  p.  650.  (f)  Ibid. ;  1  Sand.  Us.  196. 
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A  devise,  by  which  any  future  estate  is  thus  allowed  to 
be  limited,  contrary  to  the  rules  of  the  common  law,  is 
called  an  executory  devise  (z).  And  upon  the  same  prin- 
ciple to  which  we  had  before  occasion  to  advert,  in  the 
case  of  a  springing  or  shifting  use  (a),  it  is  a  rule  that  no 
limitation  capable  of  being  considered  as  a  remainder,  shall 
ever  be  construed  as  an  executory  devise  (i).  All  "  exe- 
cutory devises"  are  also  subject,  like  springing  and  shift- 
ing uses,  to  the  rule  2Lg;Qhj\^ perpetuity  {c).  And  therefore, 
until  the  New  Will  Act  already  oft;en  referred  to  (d),  it 
was  held  that  if  a  chattel  (real  or  personal)  were  bequeathed 
to  A.,  and  upon  his  dying  without  issue y  then  to  B.,  the 
limitation  over  to  B.  was  void,  as  being  too  remote  (e) ; 
for  such  words  imported  (as  we  have  seen)  an  indefinite 
fiiilure  of  issue.  But  in  devises  of  the  freehold,  similarly 
worded,  the  objection  of  remoteness  did  not  usually  arise. 
For,  in  general,  the  law  gave  effect,  in  this  case,  to  the 
limitation  over,  by  considering  the  estate  of  the  first  taker 
as  amounting,  by  impHcation,  to  an  estate  tail ;  a  con- 
struction which  was  not  admissible  in  the  former  case,  by 
reason  of  their  being  no  estate  tail  in  a  chattel  (/) ;  and 
the  ulterior  estate,  by  consequence,  as  a  remainder :  which, 
as  it  might  always  be  barred  by  the  recovery  of  the  tenant 
in  tail,  did  not  fall  within  the  rule  against  perpetuity.  By 
the  express  provision,  however,  of  the  new  Will  Act,  the 
rule  of  interpretation  as  to  the  words  dying  without  issue, 
on  which  the  whole  of  these  doctrines  were  foimded,  is  now 
(as  we  have  seen)  itself  abolished  (g), 

(s)  Fearne  by  Butl.  386,  9th  ed. ;  puted,  in  the  case  of  a  devisei  from 

2  Bl.  Com.  172.  the  death  of  the  testator,  not  the 

(a)  Vide  sup.  p.  553.  date  of  bis  will.    (Ibid.) 

(6)  See  Fearne  by  Butl.  386.  394,  (rf)  7  Will.  4  &  1  VicL  c.  26. 

525, 9th  ed. ;  Doe  d.  Even  v.  Challis,  («)  Fearne  by  Butl.  460.  9th  ed. ; 

20  L.  J.  (a  B.)  lis.  Doe©.  Ewart,  7  Ad.  &  El.  648  ;  Doe 

(0  2  Bl.  Com.  173,  384;  Fearne  v.  Duesbury,  8  M.  &  W.  531. 

by  Butl.  430,  9th  ed.;  Co.  Litt  by  (/)  2  Bl.  Com. 398;  vide  sup.  p. 

Butl.  271  b,  n.  (1),  tii.  2.    As  to  287. 

perpetuity,  vide  sup.  p.  560.    The  (g)  Vide  sup.  p.  616. 
period  allowed  for  vesting  is  com- 

R  R  6 
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With  respect  to  the  operatioii  of  a  devise,  it  remains 
onlj  to  remarVy  that  it  vests  in  the  devisee  an  actual  free- 
hold by  construction  of  law  (A);  being  similar  in  this 
respect  to  a  conveyance  under  the  Statute  of  Uses ;  but 
different  from  a  descent,  which  vests  in  the  heir  no  com- 
plete estate,  imtil  he  has  made  entry  on  the  lands  de- 
scended (t). 

.  We  have  now  adverted  to  all  the  ordinary  kinds  of 
assurance.  Among  which,  the  conveyances  under  the 
"  Statute  of  Uses"  and  devises  [are  by  much  the  most 
frequent  of  any ;  though,  in  these,  there  is  certainly  one 
palpable  defect,  the  want  of  sufficient  notoriety ;  so  that 
purchasers  or  creditors  cannot  know,  with  any  absolute 
certainty,  what  the  estate,  and  the  title  to  it,  in  reality  are, 
upon  which  they  are  to  lay  out  or  to  lend  their  money.  In 
the  antient  feudal  method  of  conveyance  (by  giving  cor- 
poreal seisin  of  the  lands)  this  notoriety  was  in  some  mea- 
sure answered  (j\  as  it  was  by  [the  old  Saxon  custom  of 
transacting  all  conveyances  at  the  county  court,  and  enter- 
ing a  memorial  of  them  in  the  chartulary,  or  leger-book,  of 
some  adjacent  monastery  (ft)]  ;  but  since  the  disuse  of  these 
methods,  our  transfers  of  land  have  been  private;  the 
inconveniences  resulting  from  which  have  been  strongly 
felt,  and  more  especially  in  the  counties  of  York  and 
Middlesex  (Q,  where  a  guard  has  been  consequently  pro- 
vided against  them  by  the  statutes  of  2  &  3  Anne,  c  4 ; 
6  Anne,  c.  35;  7  Anne,  c.  20 ;  and  8  Geo.  II.  c.  6  (m). 


(A)  Co.  Litt.  HI  a.  The  devisee 
may,  however,  by  an  express  act  of 
dissent,  waive  the  devise,  unless  he 
has  entered  on  the  land.  ( Doe  d. 
Winder  v.  Lawes,  7  Ad.  &  £11. 212.) 

(0  Vide  sup.  p.  432. 

(J)  Vide  sup.  p.  514. 

(A:)  Ad  antient  method  of  si- 
milar character,  though  only  of  par- 
tial application,  is  also  noticed  by 
Blackstone,  viz.,  "  the  general  regis- 
'*  ter  established  by  King  Richard 


"  the  first,  for  the  stars  or  mortgages 
'*  made  to  Jews,  in  the  Capitula  tU 
"  Judmt,  of  which  Hoveden  has  pre- 
•*  served  a  copy." 

{I)  The  reasons  of  this  are  set 
forth  in  the  preambles  to  the  Regis- 
ter Acts  mentioned  in  the  text. 

(m)  The  provisions  in  these  Acts 
as  to  the/orrery  of  registers  of  deeds, 
&c.  are  repealed  by  24  &  25  Vict 
€.95,  and  a  more  general  one  enacted 
by  24  &  25  Vict.  c.  98,  s.  31. 
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These  enact  that  a  memorial  of  all  conveyances  and  devises, 
in  writing,  of  lands  of  freehold  tenure,  in  those  counties, 
(but  not  including  those  of  leases  at  rack  rent,  or  for 
twenty-one  years  or  under,  where  the  actual  possession 
goes  along  with  them,)  may  be  registered  in  such  manner 
as  in  those  Acts  directed ;  and  that  every  such  conveyance 
shall  be  adjudged  fraudulent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  considera- 
tion, unless  such  memorial  thereof  shall  be  registered 
before  the  registering  of  the  memorial  of  the  conveyance, 
under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim ;  and  that  every  such  devise  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  a  memorial 
thereof  be  registered  in  such  manner  as  in  the  Acts 
directed  (n).  The  provisions  of  these  Acts,  however,  have 
never  been  extended  to  any  other  part  of  England ;  and 
it  has  been  doubted  "  (as  remarked  by  Blackstone)  **  by 
very  competent  judges,  whether  more  disputes  have  not 
^'  arisen  in  those  counties  by  the  inattention  and  omission 
**  of  parties,  than  prevented  by  the  use  of  registers.*' 
Other  provisions  for  the  protection  of  purchasers  for 
valuable  consideration  against  insecure  titles,  have  never- 
theless been  made  in  the  last  session  of  parliament,  ap- 
plying, not  to  particular  counties  only,  but  to  the  whole 
of  England,  and  are  at  present  attended,  in  many  quarters, 
with  great  and  favourable  expectation.  This  is  not  a  con- 
venient place  for  entering  more  fidly  into  the  subject,  but 
it  is  one  to  which  we  shall  shortly  have  occasion  to  return. 

(n)  See  L* Neve  v.L' Neve,  1  Ves.  dlesex,  7  Q.  B.  156  ;  WoUaslon  v. 

sen.  64;  Tunstall  v.  Trappes,  3  Sim.  Hakewell,  3  Man.  &  O.  297;  Hall 

301 ;  Doe  o.  AlUop,  5  A.  &  E.  142 ;  v.  Warren  (Dom.  Proc.),  10  W.  Rep. 

Sumpter  o.  Cooper,  2  B.  &  Adol.  p.  66.    See  also  Christian's  Black- 

223;  Queen  v.  Registrars  of  Mid-  stone,  voL  ii.  p.  343  (n). 
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CHAPTER  XXL 

OF  EXTRAORDINARY  CONVEYANCES, — OR  THOSE 

BY  MATTER  OF  RECORD. 


Having  now  completed  our  view  of  all  conveyances  of 
the  ordinary  class,  whether  founded  on  common  or  statute 
law,  we  proceed  next  to  the  examination  of  conveyances  by 
matter  of  record:  which  (as  formerly  remarked)  are  in  use 
on  particular  and  comparatively  rare  occasions ;  and  which 
may  therefore,  by  way  of  distinction  from  the  former,  be 
designated  as  extraordinary  conveyances.  These  are,  1. 
Private  acts  of  parliament ;  and  2.  Boyal  grants;  both  of 
which,  as  connected  but  slightly  with  the  main  body  of  the 
law,  will  be  treated  with  brevity ;  and  the  rather,  because 
our  method  will  lead  us  to  omit,  for  the  present,  any  ex- 
amination of  the  nature  of  the  parliamentary  and  royal 
authorities  on  which  they  are  respectively  founded, — these 
subjects  having  both  their  appropriate  place,  under  the 
division  of  the  work  which  relates  to  public  rights. 

I.  Private  acts  ofparli^iment  (a)  have  been  resorted  to 
as  a  mode  of  assurance  more  frequently  in  modem  than 
in  antient  times.     [For  it  may  sometimes  happen  that,  by 

(a)  As  to  private  acts  of  porlia-  13  &  14  Vict  c.  21,  s.  7»  providing 

ment,  vide  sup.  p.  71.     And  see  7  that  all  Acts  for  the  future  shall  be 

Will.  4  &  1  Vict  c.  83,  as  to  the  jntblie  Acts  unless  the  contrary  shall 

deposit  of  plans  and  documents  in  be  expressly  declared  therein ;  and 

the  case  of  private  hillt;  10  &  11  21  &  22  Vict  c.  78,  as  to  adminis- 

Vict  c.  69,  12  &  13  Vict.  c.  78;  as  tering  oaths  before  committees  of 

to  taxation  and  costs  on  private  bilit,  House  of  Commons  on  private  hilie. 
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[the  ingenuity  of  some,  and  the  blunders  of  other  prac* 
titioners,  an  estate  is  most  grievously  entangled  by  a 
multitude  of  resulting  trusts,  springing  uses,  executory  de- 
vises, and  the  like  artificial  contrivances (i), — a  confusion 
unknown  to  the  simple  conveyances  of  the  common  law, — 
so  that  it  is  out  of  the  power  of  either  the  courts  of  law  or 
equity  to  reUeve  the  owner.  Or  it  may  sometmies  happen, 
that,  by  the  strictness  or  omissions  of  family  seUlemTts, 
the  tenant  of  the  estate  is  abridged  of  some  reasonable 
power,  (as  letting  leases,  making  a  jointure  for  a  wife,  or 
the  like,)  which  power  cannot  be  given  him  by  the  ordi- 
nary judges  either  in  common  law  or  equity  (c).  Or  it  may 
be  necessary,  in  settling  an  estate,  to  secure  it  against  the 
claims  of  in&nts,  or  other  persons  under  legal  disabilities ; 
who  are  not  boimd  by  any  judgments  or  decrees  of  the 
ordinary  courts  of  justice.  In  these,  or  other  cases  of  the 
like  kind,  the  transcendant  power  of  parliament  is  called 
in,  to  cut  the  Gordian  knot;  and  by  a  particular  law, 
enacted  for  this  very  purpose,  to  unfetter  an  estate;  to  give 
its  tenant  reasonable  powers;  or  to  assure  it  to  a  purchaser, 
against  the  remote  or  latent  claims  of  infants  or  disabled 
persons,  by  settling  a  proper  equivalent  in  proportion  to 
the  interest  so  barred.  This  practice  was  carried  to  a 
great  length  in  the  year  succeeding  the  Restoration,  by 
setting  aside  many  conveyances  alleged  to  have  been  made 
by  constraint,  or  in  order  to  screen  the  estates  firom  being 
forfeited  during  the  usurpation.  And  at  last  it  proceeded 
BO  fiur,  that,  as  a  noble  historian  expresses  it  ((f),  every 
man  had  raised  an  equity  in  his  oyni  imagination,  that  he 


(b)  Blackstone  (vol.  ii.  p.  344) 
alio  enumerates  eoniimgent  rematn' 
dtn  ;  but  these  toerf  known  to  the 
common  law.  '*  They  were  probably 
"  considered  encroachments  on  the 
"  common  law/'  say  the  Real  Pro- 
perty Commissioners  (Third  Rep. 
p.  23),  "but  were  certainly  al- 
lowed   by  it.     They  were  early 


i« 


"  attempts  to  meet  the  contingencies 
"  of  family  settlements,  and  were 
*'  introduced  long  before  the  Sta- 
"  tutc  of  Uses." 

(c)  Relief  against  inoonTeniences 
of  this  kind  may  now,  in  some  cases, 
be  attained  under  the  recent  pro- 
visions of  19  &  20  Vict.  c.  120. 

(d)  Lord  Clar.  Contio.  162, 
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[thought  was  entitled  to  prevail  against  any  descent^  testa- 
rnent^  or  act  of  law^  and  to  find  relief  in  parliament;  which 
occasioned  the  king,  at  the  close  of  the  session,  to  re- 
mark («),  that  the  good  old  rules  of  law  are  the  best 
securitjy  and  to  wish  that  men  might  not  have  too  much 
cause  to  fear  that  the  settlements  which  they  make  of  their 
estates  shall  be  too  easily  unsettled,  when  they  are  dead, 
by  the  power  of  parliament. 

Acts  of  this  kind  are,  however,  at  present,  carried  on, 
in  both  houses,  with  great  deliberation  and  caution ;  parti- 
cularly in  the  House  of  Lords,  where  they  are  usually  re- 
ferred to  two  judged,  to  examine  and  report  on  the  &ct8 
alleged,  and  to  settie  all  technical  forms  (/).  Nothing  also 
is  done  without  the  consent,  expressly  given,  of  all  parties  in 
being,  and  capable  of  consent,  that  have  the  remotest  in- 
terest in  the  matter;  imless  such  consent  shall  appear  to  be 
perversely,  and  without  any  reason,  withheld.  And,  as  was 
before  hinted,  an  equivalent  in  money  or  other  estate  is 
usually  settled  upon  infimts,  or  persons  not  tit  awe,  or  not 
of  capacity  to  act  for  themselves,  who  are  to  be  concluded 
by  the  Act.  And  a  general  saving  is  constantly  added,  at 
the  close  of  the  bill,  of  the  right  and  interest  of  all  persons 
whatsoever,  except  those  whose  consent  is  so  given  or  pur- 
chased, and  who  are  therein  particularly  named ;  though  it 
hath  been  holden,  that,  even  if  such  saving  be  omitted,  the 
act  shall  bind  none  but  the  parties(^). 

A  law  thus  made,  though  it  binds  all  parties  to  the  bill, 
is  yet  looked  upon  rather  as  a  private  conveyance  than  as 
the  solemn  act  of  the  legislature.  It  is  not  therefore 
allowed  to  be  s,  public,  but  a  mere  j^rtrate  statute ;  it  is  not 

(e)  Lord  Clar.  Contin.  163.  judges.    (May*8  Pr.  of  Pari.  p.  595, 

(/)  Whenever  a  private  bill,  in  8rd  ed.) 

the    nature    of  an    estate   bill,  is  (g)  See  8  Rep.  1S8  a ;  Oodb.  171 ; 

brought  up  from  the  Commons,  it  is  vide  Westby  v.  Kiernan,  Ambl.  697 ; 

referred  to  two  of  the  judges  in  rota-  Provost  of  Eton  v.  Bishop  of  Win- 

tion,  not  being  lords  of  parliament  Chester,  S  Wils.  488 ;    Chapman  «. 

But,  except  in  special  cases,  no  other  Brown,  8  Burr.  1626. 
Commons'  bills  are  referred  to  the 
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[printed  or  pnbliahed  among  the  other  laws  of  the  session ; 
and  it  hath  been  relieved  agamst,  when  obtained  by  fraudu- 
lent suggestions(A).]  Formerly,  too,  it  was  subject  in 
every  case  to  this  further  distinction,  that  though  all  public 
statutes  are  noticed  by  the  court  ex  officio,  no  private  one 
was  entitled  to  judidal  notice  unless  specially  set  forth 
and  pleaded.  And  such  is  still  the  rule  as  to  those  passed 
up  to  4th  Feb.  1851,  inclusive ;  but  by  13  &  14  Yict  c  21, 
8.  7,  it  is  now  provided  that  every  Act  passed  after  that 
date  shall  be  judicially  taken  notice  of,  unless  the  contrary 
be  expressly  provided  and  declared  by  the  statute  itsel£ 
And  as  to  all  private  Acts,  without  distinction,  it  is  to  be 
observed,  that  they  have  in  one  respect  the  same  notoriety 
as  public  ones;  namely,  tiiat  they  are  always  [inroUed 
among  the  public  records  of  the  nation,  to  be  for  ever 
preserved  as  a  perpetual  testimony  of  the  conveyance  or 
assurance  so  made  or  estabUshedi] 

11.  Royal  grants  [are  also  matter  of  public  record(t)« 
For  as  St.  Germyn  says  the  excellency  of  the  sovereign  is 
so  high  ia  the  law,  that  no  freehold  may  be  given  to,  nor 
derived  from  the  crown,  but  by  matter  of  record  (J).  And 
to  this  end  a  variety  of  offices  are  erected,  communicating 
in  a  regtdar  subordination  one  with  another,  through  which 
all  the  royal  grants  must  pass,  and  be  transcribed,  and  in- 
rolled:  that  the  same  may  be  narrowly  inspected  by  the 
officers  of  the  crown,  who  will  inform  the  sovereign  if  any 
thing  contained  therein  is  improper,  or  unlawful  to  be 
granted.  These  grants,  whether  of  lands,  honours,  liber- 
ties, franchises,  or  aught  besides,  are  contained  in  charters, 
or  letters-patent,  that  is,  open  letters,  Utertg  patentee;  so 
called  because  they  are  not  sealed  up,  but  exposed  to  open 
view,  with  the  great  seal  pendant  at  the  bottom;  and  are 

(A)  See  Richardflon  v,  Hamilton,  Dig.  549. 

Cane.  8th  January,  1778 ;  M'Kenzie  (Q  Vide  post,  bk.  ▼.  c.  xt. 

9.  Stuart,  Dom.  Proc.  18th  March*  U)  Doct  and  Stud.  b.  1,  d.  8. 
1764;  Biddulph  o.  Biddulph,  4  Cm. 

VOL.  I.  8  8 
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[usually  directed  or  addressed  by  the  sovereign  to  all  sub- 
jects of  the  reahn.  And  therein  they  diffisr  from  certain 
other  letters  of  the  sovereign,  sealed  also  with  his  great 
seal,  but  directed  to  particular  persons,  and  for  particular 
purposes;  which,  therefore,  not  being  proper  for  public 
inspection,  are  closed  up,  and  sealed  on  the  outside,  and 
are  thereupon  caUed  writs  chse^  UtertB  claustBy  and  are 
recorded  in  the  close  rolls,  in  the  same  manner  as  the 
others  are  in  the  patent  roUs.^ 

The  course  of  proceeding  observed  till  of  late  with  re- 
spect to  the  making  out  of  a  grant  by  letters-patent  was 
in  general  as  follows  (A): — They  were,  first,  to  pass  by  bill; 
which  was  prepared  by  the  attorney  and  solicitor-general, 
in  consequence  of  a  warrant  £rom  the  crown,  and  was  then 
signed,  (that  is,  superscribed  at  the  top  with  the  sovereign's 
own  siffn  manual^)  and  sealed  with  the  privy  signet,  which 
was  always  in  the  custody  of  the  principal  secretary  of 
state;  and  then  sometimes  it  immediately  passed  under 
the  great  seal,  in  which  case  the  patent  was  subscribed 
in  these  words,  **  per  ipsam  reginam,  by  the  queen  her- 
self** (/).  Otherwise,  the  course  was  to  carry  an  extract  of 
the  bill  to  the  keeper  of  the  pricy  seal,  who  made  out  a 
writ  or  warrant  thereupon  to  the  Chancery ;  so  that  the 
sign  manual  was  the  warrant  to  the  privy  seal,  and  the 
privy  seal  was  the  warrant  to  the  great  seal ;  and  in  this 
last  case  the  patent  was  subscribed,  ^^  per  breve  de  privato 
stgillo,  by  writ  of  privy  seal''(ni).  But  the  practice  is 
now  greatly  simplified  by  the  statute  14  &  15  Vict.  c.  82, 
which  (after  repealing  a  statute  of  27  Hen.  VIII.  c.  11, 
on  the  subject)  provides,  that  in  every  case  where  any 
gift,  grant  or  writing  whatsoever  to  be  passed  under  the 
great  seal  would  have  before  required  a  queen's  bill  or 
bills  fix>m  the  offices  of  the  signet  and  the  privy  seal  (n)  re- 
spectively, her  Majesty  may,  by  warrant  under  the  royal 

{k)  See  2  Bl.  Com.  843.  (n)  By  14  &  15  Vict.  c.  82,  b.  3, 

(0  2  Rep.  17  b.  the  offices  of  clerks  of  the  signet  and 

(m)  Ibid. ;  2  Inst.  SSS,  of  the  privy  seal  an  abolished. 
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sign  manual^  addressed  to  the  lord  chancellor,  command 
him  to  cause  letters-patent  to  be  passed  under  the  great 
fleal  according  to  such  warrant;  and  that  such  warrant 
shall  be  prepared  by  the  attorney  or  solicitor-general,  and 
shall  set  forth  the  proposed  letters-patent,  and  shall  be 
coimtersigned  by  one  of  the  principal  secretaries  of  state, 
and  sealed  with  the  priyy  seal ;  and  that  it  shall  be  lawful 
for  the  lord  chancellor  from  time  to  time  to  frame  such 
fiirther  regulations  with  respect  to  the  passing  of  letters- 
patent  under  the  great  seal  as  to  him  shall  seem  expedient. 
Such  is  the  general  course  as  now  established  by  this 
statute  (o).  Some  letters-patent,  writs,  commissions  or 
other  instruments,  however,  might,  before  the  statute,  be 
passed  under  the  great  seal,  by  authority  of  the  lord  chan- 
cellor or  otherwise,  without  passing  through  the  offices  of 
the  signet  and  the  privy  seal ;  and  these  are  excepted  by 
an  express  proviso  from  its  operation.  There  are  also 
grants  or  appointments  [which  only  pass  through  cer- 
tain offices,  as  the  admiralty,]  the  home  office,  [or  treasury, 
in  consequence  of  a  stgn  manual  without  the  confirmation 
of  either  the  siffnet^  the  great  or  the  privy  seal ;]  and  to 
these  of  course  the  statute  has  no  application  (p). 

[The  manner  of  granting  by  the  crown,  does  not  more 
differ  from  that  by  a  subject,  than  the  construction  of  such 
grants  when  made.  For,  1.  A  grant  made  by  the  crown, 
at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially 
for  the  crown,  and  against  the  party :  whereas  the  grant 
of  a  subject,  is  construed  most  strongly  against  the 
grantor  (q).  Wherefore  it  is  usual  to  insert  in  the  royal 
grants,  that  they  are  made,  not  at  the  suit  of  the  grantee, 
but  **  ex  speciali  gratifi,  certd  scientid,  et  mero  motu  regin€B 
{aut  regis) ;"  and  then  they  have  a  more  liberal  construc- 
tion (r),]  as  is  also  the  case  where  they  are  made  upon  a 

(o)  As  to  a  patent  for  an  inveniionf      array,  &c.,  see  25  &  26  Vict  c  4. 
see  15  &  16  Vict,  c  83.  (q)  Vide  sup.  p.  509. 

(p)  As  to   commissions  in  the  (r)  Finch,  L.  100;  10  Rep.  112. 

882 
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valuable  consideration  (s),  2.  [A  subject's  grant  shall  be 
construed  to  include  many  things  besides  what  are  ex- 
pressed^  if  necessary  for  the  operation  of  the  grant  (^). 
Therefore  in  a  private  grant  of  the  profits  of  land  for  one 
jeBX,  free  ingress^  egress  and  regress,  to  cut  and  carry 
away  those  profits,  are  also  inclusively  granted  (u);]  and  if 
a  feoiiment  of  land  was  made  by  a  lord  to  his  viUein,  this 
operated  as  a  manumission  (o ) ;  for  he  was  otherwise  un- 
able to  hold  it.  [But  the  grant  of  the  crown  shall  not 
enure  to  any  other  intent,  than  that  which  is  precisely  ex- 
pressed in  the  grant.  As  if  land  be  granted  to  an  alien,  it 
operates  nothing :  for  such  grant  shall  not  also  enure  to 
make  him  a  denizen,  that  so  he  may  be  capable  of  taking 
by  grant  (x).  3.  When  it  appears,  from  the  &ce  of  the 
grant,  that  the  crown  is  mistaken,  or  deceived,  either  in 
matter  of  fistct,  or  matter  of  law,  as  in  case  of  fitlse  sugges- 
tion, misinformation,  or  misrecital,  of  former  grants ;  or  if 
the  royal  title  to  the  thing  granted  be  different  from  what 
was  supposed ;  or  if  the  grant  be  informal ;  or  if  an  estate 
be  granted  contrary  to  the  rules  of  law ;  —in  any  of  these 
cases  the  grant  is  absolutely  void  (y).  For  instance,  if  the 
crown  grants  lands  to  one  and  his  heirs  maUy  this  is  merely 
void ;  for  it  shall  not  be  an  estate  tail,  because  there  want 
words  of  procreation,  to  ascertain  the  body  out  of  which 
the  heirs  shall  issue ;  neither  is  it  a  fee  simple,  as  in  com- 
mon grants  it  would  be  (2r),  because  it  may  reasonably  be 
supposed,  that  the  king  meant  to  give  no  more  than  an 
estate-tail  (o);  the  grantee  is  therefore  (if  anything)  no- 
thing more  than  tenant  at  will  (ft).]  And  to  prevent  deceits 
being  practised  on  the  sovereign,  [with  regard  to  the  value 
of  the  estate  granted,  it  is  particularly  provided  by  the 
statute  1  Hen.  IV.  c.  6,  that  no  grant  of  the  crown  shall 

(f )  6  Bep.  6  a.  (y)  Freem.   172  ;    Gledstanei  v. 

(0   1  Saund.  by  Wms.  323  a,      Earl  of  Sandwich,  4  Man.  &  G. 

n.  (6).  995. 

(«)  Co.  Litt.  56  a.  (s)  Vide  post,  bk.  iv.  pt.  x.  c.  rx. 

(v)  Litt  B.  206.  (a)  Finch,  101,  102. 

(<)  Bro.  Abr.    tit    Patent,  62  ;  {b)  Bro.  Abr.  tit  EsUtes,  38 ;  tit 

Finch,  L.  101.  Patents,  104;  Dyer,  270  {  Dav.  45. 
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[be  good,  unlesB  in  the  grantee's  petition  for  them  exprew 
mention  be  made  of  the  real  value  of  the  lands  (c).]  As 
to  the  mode  of  proceeding  for  calling  into  question  the 
validity  of  the  crown's  grant,  it  is  by  nmt  or  action  of 
scvrefaaoB  at  suit  of  the  crown,  issued  at  the  instance,  or 
at  least  by  the  sanction,  of  the  attorney  or  solicitor- 
general  ;  and  any  points  of  law  or  of  fiM>t  arising  thereon 
are  determinable  in  the  superior  courts  of  common  law, 
where  also  the  judgment  is  to  be  given  and  exeoution 
awarded  {dy. 

Lastly,  we  may  observe  with  respect  to  the  $M€€^rmaiUr 
of  the  royal  grants,  that— in  connection  with  dte  provision 
now  usually  made  by  parliament,  for  support  of  the  royal 
dignity — restrictions  have  been  placed  by  legislative  enact- 
ment on  the  alienation  of  the  royal  domains  {e) ;  the  ge- 
neral effect  of  which  (though  subject  to  a  variety  of  ex- 
ceptions) is  to  make  such  alienation  unlawful  for  any  longer 
period  than  thirty-one  years  (/>  But  the  private  property 
of  the  sovereign,  that  is,  aU  .estates  purchased  by  her  ma- 
jesty, her  heirs  or  successors,  out  of  the  privy  purse,  or 
coming  to  her  or  them,  by  descent  or  otherwise,  firom  per- 
sons not  being  kings  or  queens  of  the  reahn,  may  be  dis- 
posed of  like  estates  belonging  to  private  individuals(^). 


[And  thus  we  have  taken  a  transient  view,  in  this  and 
the  four  preceding  chapters,  of  a  very  large  and  diffiisive 
subject,  the  doctrine  of  common  assurances]  as  applied  to 
the  principal  division  of  things  real,  viz.  land  or  corporeal 


(e)  See  also  84  Geo.  S,  c  75,  s.  8, 
B8  to  the  unrrejf  estimate,  and  cer- 
tificate required,  before  a  grant  of 
lands  is  made  by  the  crown. 

(d)  See  on  this  subject  the  pro- 
visions of  12  flc  18  Vict.  c.  102,  s.  79, 
&c. 

(e)  See  1  Anne,  st.  1«  c.  7 ;  84 
Geo.  8,  c.  75 ;  48  Geo.  8,  c.  78 ;  52 
Geo.  8,  c.  161;  55  Geo.  8,  c.  190; 
88  Geo.  8,  c.  60;  42  Ge<Jw  8,  c.  116. 


(/)  See  1  Anne,  st  1,  c.  7;  48 
Geo.  8,  c  78,  &  8. 

(g)  See  89  8c  40  Geo.  8,  c.  88 
(amended  by  47  Geo.  8,  st  2,  c.  24) ; 
46  Geo.  8,  c.  151 ;  48  Geo.  8,  &  78 ; 
52  Geo.  8,  c.  161 ;  55  Gea  8,  c.  190. 
See  also  Mr.  Thomas's  arrangement 
of  Co.  Litt.  vol.  L  p.  M,  ToL  ii.  p. 
606,  where  the  law  relative  to  crown 
grants  is  collected. 
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hereditaments  of  free  tenure  (A);  [whicli  concludes  our  ob- 
servations on  the  title  to  them,  or  the  means  by  which  thej 
may  be  reciprocally  lost  and  acquired  (t).  And  we  have 
before  considered  the  estates  which  may  be  had  in  them ; 
with  regard  to  their  duration  or  quantity  of  interest,  the 
time  of  their  enjoyment,  and  the  number  and  connection 
of  the  persons  entitled  to  hold  them  (A).]  What  remains 
of  the  law  relatiye  to  the  rights  of  property  in  things  real 
in  general,  (exclusive  of  the  wrongs  and  remedies,)  is  the 
learning  relative  to  land  of  copyhold  tenure,  and  to  incor- 
poreal hereditaments  ;  to  the  first  of  which  we  shall  accord- 
ingly proceed  in  the  next  chapter. 

{h)  Vide  lup.  p.  178.  {k)  Vide  sup.  p.  284. 

(0  Vide  tup.  p.  177. 
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CHAPTER    XXII. 

OF   COPYHOLDS. 


Otm  attention  has  been  hitherto  confined  to  hereditaments 
of  fi!ee  tenure;  and  these  we  have  considered  in  reference 
to  the  estates  that  may  be  had  in  them^  and  the  means  bj 
which  those  estates  maj  be  acquired  or  lost.     But  the 
reader  will  recollect^  that  lands  may  also  be  held  by  the 
base  tenure  of  copyhold;  a  distinction  of  which   some 
general  notice  has  been  already  taken  in  a  former  chapter 
of  this  work  (a).     And  we  are  now  to  examine  copyhold 
lands  in  reference  to  the  same  considerations  of  estate  and 
title,  which  have  already  engaged  our  attention  in  the 
course  of  the  disquisition  upon  hereditaments  of  free 
'  tenure  (&).     As  this,  however,  is  in  the  nature  of  a  mere 
variation  upon  that  general  scheme  of  real  property,  which 
has  been  already  unfolded  as  largely  as  the  nature  of  an 
elementary  work  permits,  our  notice  of  it  may  be  com- 
pressed within  proportionably  narrow  limits.     It  shall  be 
directed  chiefly  to  the  following  points:  L  The  general 
nature  of  copyhold  estates.     II.  Certain  incidents  peculiar 
to  those  estates,  and  not  appUcable  to  such  as  are  of  free 
tenure.     And  in  what  we  shall  have  occasion  to  say  on 
this  subject,  we  are  to  be  understood  as  speaking  of  copy- 
hold commonly  so  called;  the  particular  species  of  antient 
demesne,  and  the  rest,  not  requiring  in  the  present  work  a 
more  particular  notice  than  has  already  been  bestowed 
upon  1hem(c). 

I.  As  to  the    general   nature  of  these  estates,   and 

{a)  Vide  sup.  p.  219.  (e)  Vide  sup.  p.  22S. 

(6)  Vide  tup.  p.  234. 
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referring  to  what  we  before  said  of  copyholds,  we  may 
collect  &om  it,  first,  that  it  is  in  manors  only  that  they 
are  to  be  found;  all  copyholds  being,  from  their  na- 
ture, necessarily  parcel  of  a  district  of  that  description. 
Secondly,  that  it  is  by  the  inunemorial  custom  of  the 
particular  manor,  that  die  nature  of  the  copyholder's 
interest  must  always  be  regulated.  [In  some  manors, 
where  the  custom  hath  been  to  permit  the  heir  to  succeed 
the  anoesU»,  the  estates  are  called  copyholds  of  iidierit- 
anoe ;  in  other^  where  the  lords  have  been  more  vigilant 
to  maintiain  their  rights,  they  remain  copyholds  for  life  or 
years  only(€l);]  but  though  the  interest  of  the  copyholder 
may  be  Ihus  in  fee  or  for  life,  and  consequently  may  par- 
take of  the  nature  of  freehold,  in  respect  of  the  qwmtUjf 
of  esUUe,  it  is  nevertheless,  for  wa&t  of  the  remaining  in- 
gredient, (viz.  that  of  free  tenure,)  no  freehold  (e).  Indeed^ 
in  every  case  of  copyhold,  the  law  still  distinguishes  be- 
tween the  stricdy  l^^al,  and  the  ousUHnary,  estate ;  for  as 
regards  the  form^,  it  supposes  the  seisin  and  freehold  of 
the  land  to  be  vested  in  the  lord,  of  whose  demesnes  it 
is  properly  parcel  (/);  and  the  copyholder  to  be  mere 
tenant  at  will;  but  as  he  is  tenant  at  will  according  to  the 
custom,  that  is,  to  hold  in  fee,  or  for  life,  <x  years,  (as  the 
case  may  be,)  it  considers  him  as  having  a  customary 
estate  to  that  extent(^);  and  one  that  is  fixed  and  per- 
manent in  its  nature,  such  as  it  is  out  of  the  power  of  the 
lord  to  defeat  or  encroach  upon  (A).     In  coDSonance  widi 


( J)  2  BL  C.  97 ;  8  Real  P.  R.  14. 
It  if  to  be  observed,  that  if  tbe  eui- 
tom  hae  been  to  grant  copyholda  of 
inberitance,  the  lord  may  also  grant 
a  leaa  estate ;  for,  omne  mqjut  in  te 
eimtinet  mhus.    (Co.  Litt.  52  b.) 

(e)  Vide  sup.  p.  286. 

(/)  See  Dearden  v.  Evans,  5  Mee. 
fit  W.  11. 

(g)  Accordingly  an  estate  of  suf- 
ficient value,  now,  confers  a  right  of 
voting  at  the  election  of  members  of 


parliament,  whether  the  qualification 
consists  in  copyhold  «r  freehold 
Unds  (2  Will.  4,  c.  46,  &  19);  and 
copyholders  are  equally  liable  with 
fireeholders  to  serve  on  juries  (6 
Geo.  4,  c.  60,  s.  1). 

(A)  Brown's  case,  4  Sep.  81 ;  Co. 
Cop.  6,  68;  Litt  s.  92,  Trespass.  By 
these  authorities  it  appears  that 
copyholders  were  formerly  ousted 
by  their  lords  at  pleasure.  The  re- 
formation of  this  was,  in  the  opi- 
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the  latter  yiew,  which  ASEdgns  to  the  copyholder  the  char 
racter  of  a  permanent  tenant,  he  is  deemed  to  owe  fealty 
to  his  lord(i);  which,  as  we  have  seen  in  a  former  place, 
is  an  obligation  from  which  a  mere  tenant  at  will  is  always 
exempt  (A).  This  complicated  kind  of  interest,  according 
to  which  [the  same  man  shall,  with  r^ard  to  the  same 
land,  be  at  one  and  the  same  time  tenant  in  fee  simple, 
and  also  tenant  at  the  lord's  will,]  seems  to  hare  arisen,  in 
the  manner  formerly  explained,  firom  the  nature  of  villen- 
age  tenure  (2). 

In  the  enmnerataon  of  the  estates  of  which  a  copyhold 
may  consist,  it  will  be  observed,  that  we  have  not  inc^ded 
estates  tail;  it  being  only  by  partictdar  custom  that  copy- 
hMs  are  capable  of  being  entailed  (tn).  For  the  statute 
De  Danis  is  held  not  to  extend  to  lands  of  that  tenure : 
from  -which,  it  follows  that  a  limitation  to  a  man  and  '^  the 
heirs  of  his  body,"  in  a  copyhold,  will  ordmaiily  create  not  an 
estate  tail,  but  a  foe  simple  conditional  at  common  law  (n). 

Not  gdIj  in  regard  to  the  quantity  of  interest,  (as  being 
in  fee,  for  life,  or  for  years,)  but  in  regard  also  to  the 
yarioos  modifications  to  which  that  interest  may  be  subject, 
the  nature  of  a  copyholder's  estate  in  general  resembles 
that  of  an  estate  held  in  free  tenure(o).  But  as  to  fliis, 
there  are  some  exceptions.     Thus, — as  to  estates  in  dower 


nion  of  Chief  Baron  Gilbert,  **  by 
tome  ponldre  law  i"  (Oilb.  Ten. 
15S»  161 1)  but  it  it  generally  rap- 
posed  to  have  been  gradnaL  Upon 
the  whole,  the  origin  and  progress 
of  this  tenure  are  inTolved  in  ain- 
golar  obscurity;  but  the  firilowing 
notices  of  a  very  diligent  investiga- 
tor of  the  Year  Books,  deserve  at- 
tention. As  early  as  the  fourth  year 
of  Edward  the  first,  we  find  mention 
of  cmstttmarii  tmetUes,  Towards  the 
latter  end  of  the  reign  of  Edward  the 
third,  we  find  tenants  per  roll  tolonque 
la  volcntt  le  mguimtr ;  and  in  the 
reign  of  Henry  the  fifth,  the  term  of 


eopyhoideri  occurs.  (Reeves's  Hist. 
Eng.  Law,  vol.  iii.  p.  SIS.) 

(i)  Vide  sup.  p.  S02,  n.  (/)• 

(k)  Ibid.  These  considerations 
seem  to  show  that  in  treating  of  co- 
pyhold in  that  division  of  this  work 
which  relates  to  eeUtes  at  wilh  the 
arrangement  of  Blackstone  is  objec- 
tionable. 

(0  Vide  sup.  p.  219. 

(m)  Co.  Litt.  60  b. ;  2  Bl.  Com. 
113. 

(fi)  Doe  o.  Clark,  £B.&  Aid.  4M. 

(o)  Co.  Cop.  1 10 ;  Gilb.  Ten.  258 ; 
2  B.  ft  Ad.  44a 
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and  bj  the  curteay, — ^it  is  laid  down  that  copyholds  are  not 
of  common  right  subject  to  either  of  these  (  p) ;  though  thej 
may  each  obtain^  and  in  fitct  do  very  fbequentiij  obtain  (the 
former  under  the  name  of  free-bench),  hj  the  special  custom 
of  particular  manorsC^).  And  to  this  we  maj  add,  that  as 
the  mode  in  which  copyholds  are  conveyed— of  which  we 
shall  speak  hereafter(r) — differs  from  any  of  those  which 
are  applicable  to  freeholds;  so  the  limitation  of  an  estate, 
in  the  former,  is  free  from  some  of  the  restraints  imposed 
by  the  ordinary  rule  of  the  common  law,  in  the  case  of  the 
latter.  Thus  in  a  conveyance  of  a  copyhold  estate  inter 
moot,  though  no  assistance  can  be  here  derived  from  the 
Statute  of  U8es(«),  yet  an  estate  in  fee  or  for  life  may  be 
limited  infuturo;  or  a  fee  may  be  limited  upon  afee ;  or  a 
man  may  convey  to  himself,  or  to  his  wife(<).  And  a 
copyhold  has  been  always  capable,  in  the  manner  hereafter 
mentioned,  of  alienation  by  will;  in  which  all  these  modes 
of  limitation  are  allowed  with  as  much  freedom  as  in  the 
case  of  a  devise  of  freehold. 


II.  Next,  as  to  the  incidents  of  a  copyhold  estate,  in 
which  it  differs  from  one  of  free  tenure ;  and  these  re- 
gard, first,  the  estate  itself,  and,  secondly,  its  title  or 
manner  of  acquisition. 

First  As  to  the  estate  itself,  a  copyholder,  even  where 
his  interest  is  in  fee,  has  no  right  (except  in  particular 
manors  where  it  may  be  warranted  by  a  special  custom) 
to  commit  toaste^ — ^for  example,  to  cut  down  timber,  unless 


(p)  As  to  dower,  vide  sup.  p.  272 ; 
u  to  eurUtift  sup.  p.  269.  See  4 
Rep.  22  a,  where  Sir  £.  Coke  gives 
as  s  reason,  that  copyhold  lands, 
though  descendible  by  custom,  never- 
theless do  not  possess  all  the  other 
collateral  qualities  of  estates  of  in- 
heritance ehmpUeiter, 

(f )  Co. Cop.  110,  111 ;  GUh.  Ten. 
161.  As  to  how  free-bench  (if  im- 
properly withheld)  may  be  recovered 


by  action  against  the  heir  or  devisee, 
see  24  &  26  Vict  c.  126,  s.  26,  and 
Index  to  vol.  in.,  in  fil.  **  Free- 
bench." 

(r)  Vide  post,  p.  640. 

(«)  Ibid. 

(0  Boddington  s.  Abemethy,  5  B. 
&  C.  782 ;  Co.  Cop.  81.  As  to  the 
rules  on  these  points  in  respect  of 
freehoide,  vide  sup.  pp.  £50,  552, 
568. 
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for  reasonable  botes  or  estovers  (u)^  or  to  dig  for  mine- 
ndB(x);--for  the  law  considers  him,  in  these  respects, 
in  the  light  of  a  tenant  at  will.  And  yet  this  restriction 
is  attended  with  no  corresponding  benefit  to  the  lord ;  for 
the  law  does  not  allow  him  (unless  there  be  a  special 
custom  for  the  purpose)  to  enter  on  the  land  to  take  the 
timber  or  minerals  to  his  own  use,  without  the  consent  of 
the  copyholder  (y);  whose  possession,  though  in  strict- 
ness a  tenancy  at  will,  is  nevertheless  protected  from  all 
invasion.  By  such  waste,  and  by  many  other  acts  of  a 
wrongftd  kind, — such  as  an  alienation  in  fee,  or  for  life, 
by  a  common  law  mode  of  conveyance  proper  to  freehold, 
and  not  applicable  to  a  base  tenure — a  demise  for  more 
than  one  year,  without  the  lord's  licence — a  refusal  to 
perfonn  the  proper  services, — or  a  disclaimer  of  his 
tenancy  in  open  court, — the  copyholder  forfeits  his  estate 
to  the  lord  (ir). 

Moreover  the  copyholder  is  ordinarily  subject  to  quii 
rents  and  fines,  and,  sometunes,  to  heriots.  The  nature 
of  ^'  quit  rents  "  (or  rents  of  assize)  will  be  noticed  in  the 
following  chapter,  when  we  shall  have  occasion  to  con- 
sider the  subject  of  rent  in  general  (a).  *'  Fines"  are 
payments  due,  by  the  custom  of  most  manors,  to  the  lord, 
upon  every  descent  or  alienation  of  a  copyhold  tene- 
ment (i) ;  and  they  accrue  by  force  of  the  admittance  to 
which  we  are  about  presently  to  refer  more  at  large  (c). 


(«)  Ab  to  these,  vide  sup.  p.  262. 

(«)  Doe  «.  Wilson,  11  East,  Mi 
Oilb.  Ten.  285. 

(y)  Whitechurch  v.-  Holwordiy,  4 
Mau.  &  Sel.  340 ;  Lewis  o.  Brent - 
wate,  2  Bam.  &  Adol.  488. 

(s)  1  Watk.Cop.826;  2  Bl.Com. 
284;  where  the  several  acts  which 
occasion  a  forfeiture  are  enumerated. 
And  see  Dimes  o.  Grand  Junction 
Canal  Company,  9  Q.  B.  469. 

(a)  Vide  post,  p.  681. 


(6)  As  to  fines  formerly  payable 
on  alienation,  8tc.,  by  tenant  of  lands 
of  frte  tenure,  vide  sup.  pp.  182, 
196,  204,  212. 

(c)  As  to  admittance,  vide  post, 
p.  643.  As  to  the  liability  of  r». 
mamder-wum  to  pay  fines,  see  Dean 
of  Ely  V,  Caldecoty  8  Bing.  489; 
Phypers  v.  Ebum,  3  Bing.  N.  C. 
250 ;  Garland  v.  Aston,  8  H.  fr  N.  890. 
As  to  fines  and  fees  payable  by  a 
person  admitted  under  eeverai  title*. 
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They  are  either  certain  or  arbitrary — ^the  one  being  fixed 
by  cufltom  and  independently  of  the  will  of  the  lord  as 
to  the  amount,— the  other  being  assessed  at  his  will: 
though,  as  formerly  remarked  («),  that  will  is  so  fiur  re- 
strained, that  the  amount  is,  under  ordinary  circumstances, 
never  allowed  to  exceed  two  years'  improved  value  of  the 
land(/).  This  fine  is  paid  by  ''tenants  in  common" 
fq>portionabIy— 'that  is,  each  pays  a  separate  fine  according 
to  his  share  {g) ;  but  ''joint  tenants  "  and  "  coparoeners  " 
pay  a  single  fine  for  all  (A).  And  the  case  of  joint  tenants 
is  an  exertion  to  the  general  rule  as  to  amount ;  for,  on 
their  admittance,  the  course  is  to  allow  two  years'  value 
for  the  first  life,  half  of  that  on  the  second,  and  half  of  that 
last  sum  on  the  third ;  and  so  according  to  this  descending 
series,  whatever  may  be  the  number  of  tenants  (i).  For  as 
such  tenants  are  entitled  to  succeed  each  other  by  mete 
survivorship,  and  without  a  new  admittance,  (without 
which,  no  new  fine  could  be  due,)  the  application  of  the 
general  rule  to  this  case  would  operate  unfiurly  on  the 
lord.  With  respect  to  "  heriots,"  they  are  also  a  tribute 
to  the  lord  of  whom  a  tenement  is  held ;  and  they  [are 
usually  divided  into  two  sorts,  heriot  service,  and  heriot 
custom  (A).  The  former  are  such  as  are  due  upon  a 
special  reeervation  in  a  grant  or  leaae  of  lands;]  but 
they  do  not  usually  occur,  except  where  they  form  part 
of  the  services  by  which  some  particular  tenement  within 
the  manor  has  been  held  -firom  time  immemorial,  and 
which  may  therefore  be  supposed  to  have  been  reserved 


Trahenie  v.  Gardner,  5  EU.  &  Bl. 
918.  As  to  fees  payable  to  stewards 
of  manors  on  compuUory  alienations, 
Cooper  0.  The  Norfolk  Railway  Com- 
pany, 8  Exch.  546. 

(e)  Vide  sup.  p.  227. 

(/)  1  Watk.Cop.308.  The  amount 
due  depends  on  the  value,  not  the  ac- 
tual rent.  (Lord  Verulam  «.  Howard, 
7  Bing.  827.)  And  it  is  the  value  af^er 
deduction  of  quit-rents,  but  not  of 
land-tax.    (Doug.  724,  (n.).) 


(g)  See  Queen  v.  Manor  of  Ever- 
don,  16  L.  J.  (Q.  B.)  18 ;  Queen  v. 
Eton  College,  8  Q.  B.  526. 

(A)  Burt.  Compend.  483  ;  B.  v. 
Manor  of  Bonsall,  8  B.  &  Cress. 
175. 

(<)  Wilson  V.  HoaK,  2  Bam.  & 
Adol.  850;  S.  C.  10  Ad.  &  EL  236  s 
Sheppard  «.  Woodford,  5  Mee.  &  W. 
608. 

(k)  2  Bl.  Com.  422. 
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by  the  grant  of  it  origmally  made.  [The  latter  arise 
upon  no  special  reservation  whatsoever^]  bat  dep^id  xnesrelj 
npon  costom;  being  founded  on  a  general  usage  within 
some  manor,  from  time  immemorial ;  as  that  every  tene- 
ment within  the  manor  has  always  paid,  under  certain 
circumstances,  a  heriot  to  the  lord  (ly  A  heriot  may  be 
due  either  from  the  free  (m)  or  from  the  copyhold  tenant  of  a 
manor(n);  and  it  may  accrue  eith^  in  rei^)ect  of  the 
death  or  alienation  of  the  tenant;  but  it  is  claimed  more 
ordinarily  in  respect  of  the  death  {o).  It  is  [sometimes 
the  best  live  beast,  averium,  of  which  the  tenant  dies 
possessed  (p),  sometimes  the  best  inanimate  good,  imder 
which  a  jewel  or  piece  of  plate  may  be  included ;  but 
it  is  always  a  personal  chattel,  which  immediately  upon 
the  death  of  the  tenant  who  was  the  owner  o£  it,  being 
ascertained  by  the  option  of  the  lord,  becomes  vested  in 
him  as  his  property ;  and  is  no  charge  upon  the  lands, 
but  merely  on  the  goods  and  chattels.  The  tenant  must 
be  the  owner  of  it,  else  it  cannot  be  due ;  and  theref<»e  on 
the  death  of  a  feme  covert,  no  heriot  can  be  taken  (g);  for 
she  can  have  no  ownership  in  things  personal     In  some 


(I)  Heriots  are  of  greftt  antiquity, 
being  mentioned  in  England  as  early 
as  the  time  of  Edgar.  (  Hallam's  Mid. 
Ages,  Tol.  ii.  p.  416,  cites  Selden's 
Works,  vol.  ii  p.  1620.)  Blackstone 
(▼oL  ii.  p.  428)  observes,  that  we  find 
in  the  laws  of  Canute,  c.  69,  the  se- 
veral heregeatei  specified  which  were 
then  exacted  by  the  king,  from  the 
highest  eorU  down  to  the  most  infe- 
rior iheygnt  or  landholder ;  and  that 
these  consisted  for  the  most  part  in 
arms,  horses,  and  habiliments  of  war, 
which  the  word  itself,  according  to 
Spelman,  signifies.  But  the  heriot 
of  the  villein,  unlike  that  of  the  mili- 
tary tenant,  was  generally  some  beast 
used  for  the  purposes  of  agricultnn. 
(See  Wilkins's  Leges  Anglo-Saz.  LI. 
GuL  Conq.  29.) 


(m)  By  21  &  22  Vict  c.  94,  s.  7, 
either  the  lord  or  the  tenant  is  now 
enabled  to  cause  a  heriot,  payable 
by  a  freeholder  (or  customary  free- 
header)  of  the  manor,  to  be  extin- 
guished, and  the  lands,  subject 
thereto,  enfranchised.  As  to  heriots 
payable  by  the  freeholders  of  a 
manor,  see  Damerell  «.  Protheroe, 
10  Q.  B.  20. 

(n)  2  fil.  Com.  428. 

(o)  2  Watk.  Cop.  18£,  145. 

(p)  See  Bract  1.  ii  c.  86,  s.  9. 
According  to  Blackstone  (voi  ii.  p. 
424),  the  gift  was  in  its  origin  only 
voluntary ;  and  he  relies  on  Bracton, 
and  also  on  the  opinion  of  Fleta  and 
Britton.  The  expression  of  Bracton 
is, "  magit  JU  dt  groHA  juam  dtjwre,** 

(9)  Hob.  60. 


638   BK.  n.  OP  BIGHTS  OF  PBOPERTT. — PT.I.  THINGSB£AL. 

[places  there  is  a  customaiy  composition  in  monej^  as  teaoi 
or  twenty  shillings,  in  lieu  of  a  heriot ;  by  which  the  lord 
and  tenant  are  both  bound,  if  it  be  an  indisputably  antient 
custom ;  but  a  new  composition  of  this  sort  will  not  bind 
the  representatives  of  either  party  (r).]  And  it  is  further 
to  be  remarked,  that  if  the  tenement  should  happen  to  be 
at  any  time  divided  into  distinct  shares,  either  by  becoming 
vested  in  tenants  in  common,  or  by  alienation  of  parcel,  in 
severalty,  the  heriot  is  multiplied  accordingly  («) ;  though 
upon  the  subsequent  re-union  of  the  parts  in  a  single 
owner,  the  multiplication  (at  least  in  the  case  of  a  tenancy 
in  common)  ceases  (0- 

A  copyhold  estate,  while  subject  to  particular  burthens, 
enjoyed  on  the  other  hand,  until  a  recent  period,  some 
improper  immunities.  For  it  was  not  assets  in  the  hands 
of  the  heir  or  devisee ;  and  was  consequently  exempt,  after 
the  tenant's  death,  fix)m  the  claims  of  his  creditors  (tt) ;  nor 
could  any  part  of  it  be  taken,  even  during  his  life,  upon 
an  elegit  (v).  But  this  abuse  is  now  substantially  recti- 
fied ;  for  by  3  &  4  WiH  IV.  c.  104,  when  any  person 
shall  die  seised  of  or  entitled  to  any  estate,  whether  free- 
hold, customaryhold,  or  copyhold,  which  he  shall  not  have 
charged  with  or  devised  subject  to  the  payment  of  his 
debts,  it  shall  be  assets  to  be  administered  in  equity y  for 
payment  of  his  debts,  whether  due  on  simple  contract  or 
specialty,  but  with  a  preference  of  all  debts  accruing  under 
a  specialty;  in  which  the  heirs  are  bound.  And  by  1  &  2 
Vict,  c  110,  s.  11,  the  sheriff  is  empowered  to  deliver 
execution  to  any  person  recovering  judgment  in  one  of  the 
superior  courts  at  Westminster,  as  weU  of  copyhold  or 

(r)  Co.  Cop.  1. 31 ;  Parkin  v.  Bad-  L.  J.  (Q.  B.)  1 8. 

cliffe,  1  Bos.  &  Pul.  282 ;  Croome  v,  (u)  4  Bep.  22  a ;    1  Watk.  Cop. 

Guise,  4  Bing.  N.  C.  148.  224.    As  to  assets,  vide  sup.  p.  484. 

{$)  2  Watk.  Cop.  149,  169;  see  (v)  2  Eq.  Ca.  Ab.  226,  pi.  6;  1 

Garland  «.  Jekyll,  2  Bing.  278.  Walk.  Cop.  224.    As  to  the  writ  of 

(0  See  Attree  v.  Scutt,  6  East,  e/egi/,  vide  post,  bk.  v.  c.  x. ;  as  to  the 

476;  Garland  v.  Jekyll,  2  Bing.  278 ;  estate  of  tenant  by  elegit,  vide  sup. 

Holloway  v,  Berkeley,  6  Bam.  &  C.  p.  316. 
2 ;  Queen  o.  Manor  of  Everdonf  16 
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customary,  as  of  freehold  lands,  tenements,  or  heredita- 
ments. While  hj  section  13  of  the  same  Act,  a  judgment 
of  any  of  these  courts  shall  operate  as  a  charge  upon  all 
lands,  tenements  and  hereditaments,  whether  copyhold, 
customary,  or  freehold,  to  which  the  person  against  whom 
judgment  is  entered  shall  be  entitled,  or  over  which  he 
shall  have  a  disposing  power  at  the  time  of  entering  up 
such  judgment,  or  afterwards ;  and,  by  section  18,  the 
effect  of  a  common  law  judgment  is  given  to  rules  of  the 
superior  courts  of  law  and  orders  and  decrees  in  equity, 
whereby  any  money,  costs,  charges  or  expenses  shall  be 
payable  to  any  person  (x). 

In  order  to  complete  our  general  view  of  the  peculiar 
incidents  of  copyhold,  as  &r  as  regards  the  nature  of  the 
estate,  we  must  also  recollect  that  it  is  capable,  as  we  have 
elsewhere  noticed,  of  enfranchisement  {y)y  or  conversion  of 
the  base  tenure  into  free ;  and  that  either  by  a  conveyance 
to  the  tenant  of  the  lord's  freehold  estate  in  the  copyhold 
premises,  or  by  a  release  from  the  lord  to  the  tenant  of  the 
seignorial  rights  (z) ;  the  effect  in  either  case  being,  that 
the  tenant  thereafter  no  longer  holds  of  the  lord  of  the 
manor,  but  of  the  superior  lord  of  whom  he  himself  held, 
and  by  the  same  free  tenure  (a):  from  which  this  conse- 
quence also  follows,  that  the  tenement  is  discharged  from 
all  copyhold  burthens  to  which  it  was  before  subject; 
and  divested  of  all  copyhold  rights  (for  example,  that  of 
common)  to  which  it  was  before  entitled  (b). 

But  an  enfranchisement  must  be  in  every  case  the  act  of 
the  lord :  for  if  the  tenant  be  the  active  party,  and  make 
a  conveyance  to  the  lord,  this  is  no  enfranchisement; 
because  the  tenure  by  the  lord  was  already  free :  but  it 
amounts  to  an  extinguishment  of  the  copyhold  (c).     And 

(x)  As  to  a  judgment   and    its  (y)  Vide  sup.  p.  226. 

effect  as  a  charge  on  the  lands,  &&,  (s)  1  Watk.  Cop.  862. 

of  the  judgment  debtor,  and  the  (a)  Ibid.  S67. 

necessity  for  its  being  regUiered  (as  (6>  8  Real  P.  R.  17 ;  1  Watk.  Cop. 

well  as  the  process  of  execution  868. 

issuing  thereon)  in  order  to  bind  (e)  1  Watk.  Cop.  859,  861 ;  Ble- 

creditors,  mortgagees  or  purchasers,  nerhasset  v.  Homberstone,W.  Jon. 4 1 . 
Tide  post,  bk.  v.  e.  x. 
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to  work  an  entire  en&anchiBement,  it  was  moreover  neces- 
sary, until  the  new  provisionfl  hereafter  noticed,  that  ihe 
lord  should  have  in  his  manor,  and  the  tenant  in  his  copj- 
hold,  an  estate  of  inheritance  in  &e  simple ;  and  this  is  a 
circumstance  which,  prior  to  such  provisions,  tended  con- 
siderablj  to  check  transactions  of  this  description  (d). 

Secondly.  The  incidents  of  copyhold  in  regard  to  the 
title  or  manner  of  acquisition,  are  in  some  respects  the 
same  with  those  of  freehold ;  and  particularly  as  regards 
the  mode  of  descent :  though  this  is  much  varied  by  the 
special  custom  of  particular  manors  {e)»  There  are,  how- 
ever, many  incidents  of  a  peculiar  kind ;  and  these,  in 
general,  result  fiom  the  fundamental  idea  before  remarked 
upon,  that  the  interest  of  the  copyholder  is  in  strictness  no 
more  than  a  tenancy  at  wilL  Considered  as  such,  it  would 
be  wholly  incapable  of  direct  alienation,  for  that  would  be 
a  determination  of  the  wi]l(/) ;  and  therefore  to  this  day, 
the  attempt  to  transfer  a  copyhold,  either  for  an  estate  of 
inheritance  or  for  life,  by  any  of  those  direct  m^ods  which 
are  applicable  at  common  law  to  a  freehold  estate,  is  (as 
already  remarked)  in  general  attended  with  no  other  effect 
but  to  occasion  a  forfeitoDe  to  the  lord(jr).  And  though  a 
copyhold  may  be  conveyed  in  trust,  yet  it  cannot  be  trans- 
ferred by  a  conveyance  under  the  Statute  of  Uses;  the 
enactments  of  which  are  held  not  to  extend  to  lands  of 
this  tenure  (A).  Yet,  by  the  lord's  licence,  the  copyholder 
may  demise  for  a  term  of  years  (t) ;  and,  even  without  his 

(d)  8  Real  P.  R.  17.    See  furtber  cannot  convey  in  fee,  or  demiae  for 

aa  to  the  aubject  of  tbia  ▼oliintary  Itfe^  even  by  lieencft.  (2  Watk.  Copu 

enfranchisement  of  oopyholdf,  peat,  119.)  It  may  be  here  remarked,  tbat 

p.  644.  the  facilities  for  making  leases  of"  aet- 

(a)  Vide  aup.  p.  226.  tied'*  eatatea  of  lands  of  free  tenure 

(/)  Vide  aup.  p.  296.  already  referred  to  (sup.  pp.  2^8, 268, 

ig)  Vide  aup.  p.  e$6.  272,  286),  are  now,  by  21  &  22  VicC 

(h)  1  Watk.  Cop.  100, 212 ;  Row-  c.  77,  a.  8,  extended  to  eetded  eatatea 

den  V,  Maltster,  Crp#  Car.  44 ;  2  Vea.  of  copyhold  or  cuatonsary  tenure.  Aa 

267.  to  the  proper  ttamp  on  a  licence  to 

(0  1  Watk.  Cop.  802.    But  he  demiae,  see  17  &  18  Vict  c.  88. 
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licence^  for  a  single  year ;  and  [custom  and  the  indulgence 
of  the  law,  which  favours  liberty,]  also  allows  him  to  exer- 
cise a  substantial  right  of  alienation  to  any  extent  what- 
ever, whether  in  fee,  for  life,  or  for  years,  under  colour  of 
a  surrender  of  his  interest  to  the  iord,  and  an  admittance  or 
grant  by  the  latter,  de  novoy  to  the  tenant's  nominee ;  at- 
tended with  those  ceremonies  of  investiture,  which  marked 
in  former  days  the  original  donation  of  a  fief  (j). 

The  nature  of  a  surrender  and  admittance  is,  in  a 
general  point  of  view,  and  according  to  the  custom  of  most 
manors,  as  follows :  [the  tenant  comes  to  the  steward  of 
the  manor,  either  in  court  (A),  or  if  the  custom  permits, 
out  of  court,  or  else  to  two  customary  tenants  of  the  same 
manor,]  or  to  one  tenant  [provided  there  be  also  a  custom 
to  warrant  it(/), — and  then  by  delivering  up  a  rod,  a 
glove,  or  other  symbol,  as  the  custom  directs,  resigns  into 
the  hands  of  the  lord,  by  the  hands  and  acceptance  of  his 
said  steward,  or  of  the  said  two  tenants,]  or  single  tenant, 
[all  his  interest  and  title  to  the  estate ;]  in  order  that  the 
same  may  be  [again  granted  out  by  the  lord  to  such  per- 
sons and  for  such  uses  as  are  named  in  the  surrender,  and 
the  custom  of  the  manor  will  warrant.]  Upon  such  sur- 
render, the  lord,  by  his  steward,  accordingly  grants  the 
same  land  again  to  the  surrenderor's  nominee,  [who  is 
sometimes,  though  rather  improperly,  called  the  surren- 
deree, to  hold  by  the  antient  rents  and  customary  services ; 
and  thereupon  admits  him  tenant  to  the  copyhold  according 
to  the  form  and  effect  of  the  surrender,  which  must  be 
exactly  pursued.  And  this  is  done  by  delivering  up  to  the 
same  tenant  the  rod,  or  glove,  or  the  like,  in  the  name  and 
as  the  symbol  of  corporeal  seisin  of  the  lands  and  tene- 
ments ;  upon  which  admission  he  pays  a  fine  to  the  lord, 
according  to  the  custom  of  the  manor,  and  takes  the  oath 
of  fealty  (m).] 

U)  Vide  fup.  p.  181.  (/)  1  Watk.  Cop.  78. 

(it)  At  to  the  customary  court  here  (m)  2  Bl.  Com.  p.  S65*   As  to  the 

referred  to,  vide  sup.  p.  225.  stamp  duty  on  admittance,  see  55 

VOL.  I.  T  T 
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In  Older  the  more  clearly  to  apprehend  the  nature  of 
thiB  peculiar  afisurance»  let  us  taJce  a  separate  view  of  its 
several  parts^  the  surrender  and  the  admittance:  con- 
sidered in  reference,  not  to  their  form  (for  of  that  enough 
has  been  said),  but  to  the  doctrine  and  principles  to  which 
they  are  respectively  subject. 

1.  A  '^surrender"  is  [rather  a  manifestation  of  the 
alienor's  intention,  than  a  transfer  of  any  interest  in  pos- 
session (n).  For  until  admittance]  of  the  surrenderee, 
the  lord  [taketh  notice  of  the  surrenderor,  as  his  tenant ; 
and  the  surrenderor  still  receives  the  profit  of  the  land  to 
his  own  use,  and  shaU  discharge  all  services  due  to  the 
lord(o).  Yet  the  interest  remains  in  him  not  abso- 
lutely, but  sub  modo;  for  he  cannot  pass  away  the  land 
to  any  other,  or  make  it  subject  to  any  other  incum- 
brance than  it  was  subject  to  at  the  time  of  the  sur- 
render;] and  he  is  considered  as  trustee  for  the  sur- 
renderee,  who  has  an  equitable  interest,  capable  of  being 
devised  or  otherwise  assigned  (/i).  The  latter  also  has 
a  right  to  call  upon  the  lord  to  admit  him,  and  in  the 
event  of  his  refiisal  may  compel  him  to  do  so  by  a  bill  in 
Chancery,  or  by  a  mandamus  (9).  But  no  estate  whatever 
is  vested  in  the  surrenderee  as  copyhold  tenant,  before 
admittance.  [If  he  enters,  he  is  a  trespasser,  and  punish- 
able in  an  action  of  trespass ;  and  if  he  surrenders  to  the 
use  of  another,  such  surrender  is  merely  void(r),  and  by 


Geo.  8,  e.  184,  sched.  pt  1 ;  18  &  14 
Vict.  c.  97}  Bched.  As  to  the  eoits  of 
admittance,  aee  Cole  v.  Jealous,  5 
Hare,  51. 

(»)  In  the  absence  of  special  cus- 
tom the  lord  is  not  bound  to  accept 
a  surrender  by  a  deed  burthened 
with  trusts.  (Fiaek  v.  The  Master  of 
Downing  College,  18  C.  B.  945.) 

(0)  Hence  before  admittance  the 
lord  can  maintain  no  action,  for  the 
fine  due  in  respect  diereof,  against 
die  surrenderee,   (Lord  Wellesleyv. 


Withers,  4  £11.  &B1.  75a) 

(p)  1  Watk.  Cop.  102. 

iq)  See  2  Bl.  Com.  869;  R.  *. 
Manor  of  Bonsall,  8  Bam.  &  Cress. 
175 ;  The  Queen  v.  Powell,  1  Q.  B. 
852  ;  Doe  v.  Harrison,  6  Q.  B.  681 ; 
Queen  o.  Dendy,  22  L.  J.  (Q  fi.)  89 ; 
Queen  v.  Lord  Wellesley,  2  £11.  & 
Bl.  924. 

(r)  Doe  v.  Tofield,  11  £ast,  246, 
251.  As  to  a  demise  by  the  sur- 
renderee, before  admittance,  see 
Matthew  «.  Osborne,  18  C.  B.  91  a 
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[no  matter  ex  post  facto  can  be  confirmed.  For  though  he 
be  admitted  in  pursuance  of  the  original  surrender,  and 
thereby  acquire  afterwards  a  sufficient  and  plenary  interest 
as  absolute  owner,  yet  his  surrender  previous  to  his  own 
admittance  is  absolutely  void  ab  initio;  because,  at  the 
time  of  such  surrender,  he  had  but  a  possibility  of  an 
interest,  and  could  therefore  transfer  nothing:  and  no  sub- 
sequent admittance  can  make  an  act  good  which  was 
ab  initio  void.] 

2.  ["  Admittance"  is  the  last,  stage  or  perfection  of 
copyhold  assurances ;]  and  considered  in  that  light,  it  may 
either  be  [an  admittance  upon  surrender  by  the  former 
tenant,  or  an  admittance  upon  a  descent  £rom  the  an-* 
cestor.]  In  both  these  [the  lord  is  used  as  a  mere  instru- 
ment; and  as  no  manner  of  interest  passes  into  him  by  the 
surrender  or  the  death  of  his  tenant,  so  no  interest  passes 
out  of  him  by  the  act  of  admittance ;]  and  the  claim  of  the 
tenant  who  is  admitted  is  solely  under  him  that  made  the 
surrender,  or  under  the  ancestor  («).  [And,  therefore, 
neither  in  the  one  case  nor  the  other,  is  any  respect  had  to 
the  quality  or  quantity  of  the  lord's  estate  in  the  manor. 
For  whether  he  be  tenant  in  fee  or  for  years,  whether  he 
be  in  possession  by  right  or  by  wrong,  it  is  not  material ; 
since  the  admittances  made  by  him  shall  not  be  impeached 
on  account  of  his  title,  because  they  are  judicial,  or  rather 
ministerial  acts,  which  every  lord  in  possession  is  bound  to 
perform  (^). 

Admittances,  however,  upon  surrender  differ  from  ad- 
mittances upon  descent,  in  this,  that,  by  surrender,  nothing] 
beyond  an  equitable  interest  [is  vested  in  the  surrenderee, 
before  admittance;  but,  upon  descent,  the  heir  is  tenant 
by  copy  immediately  upon  the  death  of  his  ancestor :  not 
indeed  to  all  intents  and  purposes,  for  he  cannot  be  sworn 
on  the  homage^  that  is,  as  one  of  the  tenants  present  at 
the  lord's  court;  [nor  maintain  an  action  in  the  lord's  court, 

(t)  2  Bl.  Com.  870,  cites  4  Rep.  {/)  4  Rep.  27 ;  1  Rep.  140. 

27 ;  Co.  Litt.  59. 

T  T  2 
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[as  tenant;  but  to  most  intents  the  law  taketh  notice  of  him 
as  of  a  perfect  tenant  of  the  land^  instantly  upon  the  death 
of  his  ancestor.  He  may  enter  into  the  lands  before  ad- 
mittance; may  take  the  profits;  may  punish  any  trespass 
done  upon  the  ground  (tc) ;]  may  devise  (or) ;  [nay^  upon 
satisfying  the  lord  for  his  fine(y)  due  upon  the  descent, 
may  surrender  into  the  hands  of  the  lord  to  whateyer  use 
he  pleases.  For  which  reasons  we  may  conclude^  that  the 
admittance  of  an  heir  is  principally  for  the  benefit  of  the 
lord,  to  entitle  him  to  his  fine;  and  not  so  much  nece»- 
sary  for  the  strenfi^ening  and  completing  the  heir's  title. 
Zee,  indeed,ToWation  4ht  Le,  that,  if  the 
benefit  which  the  heir  is  to  receire  by  the  admittance  is 
not  equal  to  the  charge  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  copyhold  in  court;  and  so  the  lord 
may  be  deprived  of  his  fine.  But  to  this  we  may  reply 
in  the  words  of  Sir  E.  Coke(ar) — "I  assure  myself,  if  it 
'^  were  in  the  election  of  the  heir  to  be  admitted,  or  not  to 
'^  be  admitted,  he  would  be  best  contented  without  admit- 
tance; but  the  custom  in  every  manor  is  in  this  point 
compulsory.  For  either  upon  pain  of  forfeiture  of  the 
«  copyhold,  or  of  incurring  some  great  penalty,  the  heirs  of 
copyholders  are  enforced  in  every  manor  to,  come  into 
court  and  be  admitted  according  to  the  custom,  within 
a  short  time  after  notice  given  of  their  ancestor's  de- 
"  cease  (a)."] 

But  though,  in  the  case  of  an  admittance  upon  surrender, 
no  copyhold  estate  is  vested  in  the  surrenderee  until  he  is 
admitted,  and  it  is  distinguishable  in  this  respect  fix)m  an 
admittance  upon  descent ;  yet  it  is  material  to  observe,  that 
even  an  admittance  upon  surrender,  when  made,  has  a  re- 


(v)  4  Rep.  28.  (c)  Go.  Cop.  i.  41. 

(«)  Right  V.  Banks,   3  Barn.  &  (a)  As  to  the  admittance  of  in* 

Adol.  644;  Doe  v.  Wilson,  5  Ad.  &  fant8,yeiiie«  covert,  and  lunatics,  see 

£1.  321 ;  7  Will.  4  &  1  Vict  c.  26,  9  Geo.  1,  c.  29  ;  11  Geo.  4  &  1  Will. 

•.3.  4,  c.  66  ;  Dimes  v.  Grand  Junction 

(y)  Vide  sup.  p.  636.  Canal,  9  Q.  B.  469. 
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trospective  Telatioiiy  in  point  of  time^  to  the  surrender  itself. 
And  therefore  if  the  surrenderor  dies  after  the  surrender, 
and  before  admittance,  though  his  heir  will  take  bj  descent 
in  the  interim,  jet  on  the  admittance  of  the  surrenderee, 
the  heir's  estate  will  be  defeated  (&)• 

Such  is,  in  general,  the  nature  of  a  surrender  and  ad- 
mittance, in  the  simplest  form;  and  the  only  variations 
upon  the  proceeding,  which  we  deem  it  material  at  present 
to  notice,  relate  to  a  conveyance  by  way  of  mortgage  (c), 
and  a  conveyance  by  a  married  woman.  In  the  first  case, 
the  surrender  is  made  upon  amdition  that  the  money  re- 
mains impaid  at  the  time  appointed;  but  in  the  meantime 
no  admittance  takes  place ;  and  if  the  money  be  then  paid, 
the  surrender  not  having  been  perfected  by  admittance,  is 
void  without  fiulher  ceremony.  Nor  is  it  the  usual  course 
to  complete  the  copyhold  estate  by  admittance,  even  sup- 
posing the  money  to  remain  unpaid,  unless  the  mortgagee 
wishes  to  take  possession;  but  the  conditional  surrender 
constitutes  the  only  security,  and  continues  to  do  so,  until 
the  mortgage  be  satisfied,  and  entry  of  such  satis&ction 
made  on  the  court  roll ;  afl;er  which,  the  original  title  of 
the  mortgagor  is  considered  as  remaining  in  full  force  (c/). 
A  surrender  of  the  copyhold  estate  of  a  married  woman  («) 
is  made  by  the  husband  and  wife  together,  she  being  at 
the  same  time  examined  apart  by  the  steward;  and,  when 
accompanied  with  this  ceremony,  it  will  suffice  to  pass  her 
copyhold  lands,  and  to  bind  her  and  those  claiming  under 
her(/). 

The  admittances  of  which  we  have  hitherto  spoken  are 
those  used  to  complete  an  inchoate  title  by  surrender  or 
descent.     It  is  to  be  observed,  however,  that  there  is 

(b)  1  Watk.  Cop.  103  ;  and  ace  (e)  Aa  to  eonTeyancea  by  married 

Doe  V.  Hall,  16  Eaat,  208.  women  in  general,  vide  aup.  p.  481. 

(e)  Aa  to  mortgagee  in  general,  (/)  1  Watk.  Cop.  83;  Kewley  e. 

▼ide  sup.  p.  310.  Ryan,    2  H.  Bl.  844  ;    Driver  v. 

{d)  1  Watk.  Cop.  116,  117 1  Burt.  Thompaon,  4  Taunt  294. 
Compend.  420. 
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another  kind,  viz.  that  which  ia  connected  with  an  original 
voluntary  grant  from  the  lord  himself,  and  not  with  any 
preceding  surrender  or  descent  (^).  This  occurs  chiefly  in 
the  case  where  the  lord  has  acceded  to  the  copyhold  in- 
terest, in  consequence  of  some  escheat,  forfeiture,  descent, 
surrender  to  the  lord's  own  use,  or  other  circumstance  (A), 
80  that  the  freehold  and  copyhold  interest  are  united  in  his 
person ;  which  produces,  upon  the  principle  already  referred 
to,  an  extinguishment  of  the  copyhold  (t).  In  such  cases 
[it  is  in  his  power  to  keep  the  lands  in  his  own  hands,  or 
to  dispose  of  them  at  his  pleasure,  by  granting  an  absolute 
fee  simple,  a  freehold,  or  a  chattel  interest  therein;]  or,  if 
he  thinks  proper,  he  is  also  at  liberty,  notwithstanding  the 
extinguishment  of  the  former  copyhold  estate,  to  grant  the 
lands  out  de  novo  to  hold  by  copy  (A);  but  if  he  does  this 
[he  is  bound  to  observe  the  antient  custom  precisely  in 
every  point,  and  can  neither  in  tenure  nor  estate  introduce 
any  kind  of  alteration ;  for  that  were  to  create  a  new  copy- 
hold,] which,  as  this  tenure  depends  on  immemorial  usage, 
cannot  be  done.  Thus,  if  a  copyhold  for  life  fells  into  die 
lord's  hands,  by  the  tenant's  death,  and  he  grants  it  out 
again  by  copy,  [he  can  neither  add  to  nor  diminiftli  the 
antient  rent,  nor  make  any  the  minutest  variation,  in  other 
respect8(/);  nor  is  the  tenant's  estate,  so  granted,  subject 
to  any  charges  or  incumbrances  by  the  lord(iii).] 

The  lord  may  also,  where  there  is  a  special  custom  in 
the  manor  to  that  effect,  make  grants  of  portions  of  the 
waste  (n),  to  be  held  for  the  first  time  by  copy  of  court 
roll ;  but  a  custom  to  grant  out  every  part  of  the  waste 
without  restriction,  would  be  illegal,  as  trenching  too 
much  upon  the  general  common  right  of  the  tenants  (o) ; 

{g)  2  Bl.  Com.  370.  a  manor,  vide  sup.  p.  220.    At  to 

(A)  1  Watk.  Cop.  86,  89.  approvimg,  vide  post,  p.  663. 

(i)  Vide  sup.  pp.  689,640.  (o)  1  Watk.  Cop.  35;   see  Lord 

(ft)  1  Watk.  Cop.  93,  861.  Northwick  v.  Stanway,  8  Bos.  &  Pul. 

(/)  Co.  Cop.  s.  41.  346  ;  The  King  t.  Wilby,  2  M.  &  S. 

(m)  8  Rep.  68.  809  ;  Badger  v.  Ford,  8  B.  ft  A1<1. 
(n)  As  to<<the  lord's  waste'*  in       153. 
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and  to  the  validity  of  the  grant  of  any  portion,  the  assent 
of  the  homage  is,  by  the  custom  of  some  manors,  essen- 
tial (p)« 

A  surrender  and  admittance,  and  a  voluntary  grant  and 
admittance,  though  the  most  antient  and  of  the  most  ge- 
neral application,  are  yet  not  the  only  methods  of  passing 
cApyhold  property,  for  it  is  also  directly  devisable  by  ¥aIL 
Formerly  this  was  otherwise ;  for  where  a  man  wished  to 
devise  a  copyhold,  the  object  was  effected,  till  a  recent 
period,  not  by  virtue  of  any  statute  (those  of  Henry  the 
eighth  being  held  not  to  apply  to  this  tenure),  but  by 
surrender  and  admittance,  the  devisor  making  a  surren- 
der to  the  use  of  his  vMl  {q) ;  which,  upon  his  death,  entitled 
the  person  designated  therein  as  devisee,  to  be  admitted  (r ) ; 
and,  except  by  special  custom,  a  devise  without  previous 
surrender  of  this  kind  was  inoperative  {s).  But  by  55 
Geo.  III.  c.  192  (passed  12th  July,  1815),  every  disposi- 
tion made  by  will,  by  a  person  dying  after  the  passing  of 
that  Act,  was  made  as  effectual  without  surrender  to  the 
use  of  his  will,  as  it  would  have  been  if  such  surrender 
had  taken  place  (0«  And  now  by  the  New  Will  Act, 
(repealing  55  Geo.  III.  c.  192,  except  as  to  wills  made 
before  1st  January,  1838),  it  is  provided,  that  all  the  real 
estate  of  the  testator  may  be  devised ;  and  under  that 
description,  all  his  copyholds,  though  he  should  not  have 
surrendered  them  to  the  use  of  his  will,  nor  have  even 
been  admitted  to  them,  are  expressly  included  («)• 


( p)  As  to  this  assent,  see  4  &  6 
Vict.  c.  $6,  s.  0. 

(q)  Vide  sup.  p.  601.  But  though 
neither  82  Hen.  8»  c  1,  nor  29  Car. 
2,  c.  3  (the  Statute  of  Frauds)  ap- 
plied to  copyhold,  a  devise  of  eutto^ 
marjf  estates,  as  distinguished  firom 
copyhold,  is  within  the  Sutute  last 
named.    (1  Watk.  Cop.  122,  131.) 

(r)  Co.  Cop.  8.  36. 


(«)  1  Watk.  Cop.  122 1  see  Doe 
01.  Bartle,  6  Bam.  &  Aid.  492  s 
Cuthbert  e.  Lempriere,  I  M.  It  8. 
158. 

(0  See  Doe  t.  Thompson,  7  Q.  B. 
897 ;  Glasse  v.  Richardson.  2  De  G. 
M  *N.  8e  G.  669 ;  Traheme  v.  Gardner, 
5  £11.  &  B.  913. 

(n)  7Will.4&l  Vict.&26,  8.8. 


648  BK.  U.  OF  BIOUTS  OF  FROFEBTT. — FT.  I.  THINGS  REAL.. 

A  copyhold  may  moreover  pass  by  a  conveyance  under 
the  Act  for  abolishing  fines  and  recoveries,  3  &  4  WilL  IV. 
c.  74  (y).  In  the  case  where  tne  custom  of  the  particular 
manor  regards  a  limitation  to  a  man  "  and  the  heirs  of 
his  body"  as  an  estate  taUf  it  was  held,  prior  to  that 
statute,  that  such  customary  entail  might  be  barred  by 
a  customary  recovery  foimded  on  a  fictitious  action  in  tBe 
lord's  court,  according  to  the  analogy  of  a  common  re* 
covery  in  the  Court  of  Common  Pleas  (2r);  and  where 
neither  this  nor  any  other  method  was  established  by  par- 
ticular custom,  an  entail  was  always  capable  of  being 
barred  by  surrender  (a).  But  now  by  the  statute  in  ques- 
tion it  is  enacted,  that  a  disposition  by  tenant  in  tail  of 
the  Wal  estate  in  a  copyhold,  shall  be  in  every  case  by 
8urrender(A);  subject  to  proTisions  as  to  the  ^nsent  of 
the  protector  (where  there  is  one),  analogous  to  those 
which  the  statute  introduces  in  relation  to  the  disentailing 
of  fi:eehold(c);  but  it  is  provided  that  such  surrender 
shaU  require  no  inrohnent,  otherwise  than  by  entry  on 
the  court  rolls  (J).  It  is  also  enacted  by  the  same  Act, 
with  respect  to  the  copyhold  of  a  married  woman  when 
not  tenant  in  tail  (for  when  she  is  so,  her  estate  is  to  pass 
by  surrender),  that  she  may  by  deed,  acknowledged  in  such 
manner  as  therein  directed,  and  executed  with  the  concur- 
rence of  her  husband,  convey  her  estate,  or  extinguish  any 


(y)  The  provisions  of  this  Act  as 
to  land  held  by  copy  of  court  roll, 
do  not  (it  would  seem)  extend  to 
land  held  as  euttomary  freehold. 
(R.  p.  Ingleton,  8  Dowl.  P.  C.  693.) 

(s)  Doe  V.  Dauncey,  7  Taunt. 
674;  1  Walk.  Cop.  161.  As  to  a 
common  recovery,  vide  sup.  p.  576. 
If  a  fine  or  recovery  of  land  held  in 
antient  demesne  was  had  in  the 
Court  of  Common  Pleas  (as  if  it 
were  freehold),  it  might  be  reversed 
by  a  particular  form  of  action 
brought  by  the  lord,  called  a  writ  rf 


diseeit ;  and  the  land  consequently 
restored  to  its  former  state  of  copy- 
hold: but  if  the  fine  or  recovery 
were  not  duly  reversed,  the  tenure 
of  the  land  would  be  thereby  altered, 
and  converted  into  frank  fie  or  free- 
hold. (2  BI.  Com.  868  ;  and  see  3 
&  4  WiU.  4,  c.  74,  s.  5.) 

(a)  Doev.  Dauncey,  7  Taunt 678; 
1  Watk.  Cop.  178. 

(6)  3  &  4  WiU.  4,  c.  74,  s.  50. 

(e)  Sects.  40,  51,  52,  90. 

(</)  Sect.  54. 
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interest  or  power  vested  in  her^  as  effectually  as  if  she  were 
tL  feme  sole;  though  this  enactment  is  expressly  declared 
not  to  extend  to  her  legal  estate  in  any  case  in  which  the 
object  of  that  provision  coiild,  before  the  passing  of  the 
Act^  have  been  effected  by  a  surrender  (e). 

The  preceding  remarks  relate^  it  will  be  observed^  to  the 
manner  of  conveying  the  legal  estate  in  copyhold.  With 
respect  to  equitable  interests  in  lands  of  this  tenure,  they 
do  not  in  general  pass  by  surrender,  for  none  but  the 
owner  of  the  legal  estate  is  tenant  to  the  lord,  nor  con- 
sequently entitled  to  surrender  (/) ;  but  by  any  ordinary 
mode  of  conveyance  sufficient  to  pass  an  equitable  interest 
in  other  cases :  and  a  mere  instrument  in  writing,  signed 
as  directed  by  the  Statute  of  Frauds,  will  suffice.  But 
as  to  equitable  estates  tail,  and  the  equitable  estates  of 
married  women,  not  tenants  in  tail,  it  is  provided  by  the 
statute  last  cited,  that  they  shall  pass  either  by  surrender 
or  deed  {g) ;  subject,  in  other  respects,  to  the  same  cere- 
monies, in  general,  as  are  attached  to  the  like  transaction 
in  the  case  of  legal  estate. 

We  have  thus  endeavoured  to  trace  the  principal  features 
of  the  law  of  copyhold ;  one  of  the  most  unsatisfactory  divi- 
sions (it  must  be  owned)  of  the  general  febric  of  our  juris- 
prudence (A).  It  is  open  at  first  sight,  to  the  censure  of 
being  an  unnecessary  and  embarrassing  variation  upon  the 
fundamental  scheme  of  tenure ;  and  it  has  been  justly  re- 
marked by  the  commissioners,  appointed  in  the  ninth  year 
of  George  the  fourth  to  revise  the  law  of  real  property, 
that,  where  the  complexity  which  must  always  belong  to  the 


(e)  8  &  4  WUl.  4,  c.  74.  i.  77. 

(/)  1  Walk.  Cop.  60. 

{g)  Sects.  50,  fiS,  77,  90. 

(A)  The  select  Committee  of  the 
House  of  Commons,  appointed  to 
consider  as  to  the  enfranchisement 
of  copyholds,  express  an  opinion  in 
their  Report  of  13th  August,  1838, 
that  this  tenure  is  "a  blot  on  the 


*' juridical  system  of  the  country  ;'* 
and  they  cite  the  remark  of  Roger 
North  in  his  Life  of  Lord  Keeper 
Guildford,  that  **it  was  somewhat 
'*  unequal,  when  the  parliament 
**  took  away  the  royal  tenures  in 
<*  eapife,  that  the  lesser  tenures  of 
*<  the  gentry  were  left  exposed  to  as 
'*  grievous  ahuses  as  the  former.*' 

T  T  5 
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legal  institutions  of  a  civilized  countiy  "  is  wantonly  a^ra- 
'^  rated  by  the  admission  of  several  concurring  systems, 
"  serious  mischiefs  are  likely  to  arise  from  the  ignorance  or 
forgetfulness  of  practitioners ;  and  even  of  judges,  how- 
ever carefiilly  selected,"  Many  inconveniences  are  also 
pointed  out  by  the  same  learned  persons,  as  incident  to  the 
nature  of  copyhold  tenure,  individually  considered:  of 
which  the  principal  appear  to  be,  the  multiplicity  and  un- 
certainty of  the  different  manorial  customs  on  which  it  de- 
pends,— ^the  check  to  agricultural  improvement  occasioned 
by  the  state  of  the  law  with  respect  to  timber  and  minerals, 
—the  liabiUty  to  arbitrary  fines,-the  numerous  payments 
due  to  stewards,  on  account  of  fees, — and  the  vexatious  and 
oppressive  character  of  heriots.  The  efforts  of  legislative 
reform  have  of  late,  therefore,  been  assiduously  directed 
towards  this  branch  of  the  law ;  and  have  given  birth  at 
length  to  a  statute,  4  &  5  Vict  c.  35,  (amended  by  6  &  7 
Vict  c.  23,  7  &  8  Vict.  c.  55y  15  &  16  Vict  c.  51,  and 
21  &  22  Vict  c.  94,  by  which  new  regulations  of  great 
importance  are  introduced  (A).  These  Acts  apply  them- 
selves to  the  following  objects :  first,  to  give  effect  to  agree- 
ments for  commutation  of  manorial  burthens  and  restric- 
tions, and  to  improve,  in  some  other  respects,  the  tenure ; 
secondly,  to  &cilitate  enfiunchisement 

In  promotion  of  these  views  they  proceed  to  establish  a 
Board  of  "  Copyhold  Commissioners  (/) ;"  and  then  enact, 
that  the  fiiture  rents,  fines,  and  heriots,  and  the  lord's  right 
in  timber,  and  also  (if  so  expressed)  in  mines  and  minerals, 
may  be  commuted  by  an  agreement  (i»),  which  shall  be  com- 


{k)  By  21  &  22  Vict.  c.  94,  a  pre- 
vious Copyhold  Act  (16  &  17  Vict, 
c.  57)  ia  repealed ;  and  by  28  &  24 
Vict.  c.  69,  8.  4,  some  of  the  provi- 
sions in  the  Copyhold  Acts  men- 
tioned in  the  text  are  amended  so 
hi  as  they  relate  to  the  universities. 

(0  4  &  6  Vict  c.  35,  s.  2.  With 
this  board,  the  Tithe  Commissioners 


and  the  Inclosure  Commissioners 
are  now  consolidated.  (See  14  &  15 
Vict.  c.  53.)  By  25  &  26  Vict  c. 
72,  the  powers  of  appointing  com- 
missioners are  continued  until  1st 
August,  1867»  and  from  thenceforth 
until  the  end  of  the  then  next  ses- 
sion of  parliament 

(m)  4  3t  5  Vict  c.  35,  s.  13. 
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pulsory  on  all  parties  interested  in  the  manor^  or  in  the 
lands  held  of  the  manor;  provided  the  parties  to  such 
agreement  be  respectively  intereeted  in  such  manor  and 
lands  to  the  extent  of  three-fourths  at  least  in  value,  and 
the  number  of  the  tenants  be  at  least  three-fourths  of  the 
whole :  and  also  provided  that  all  ecclesiastical  and  other 
corporations  and  patrons  of  livings,  interested  in  such  man- 
ner as  mentioned  in  the  Act,  be  parties  to  the  agreement ; 
and  that  it  be  afterwards  confirmed  by  the  Copyhold  Com- 
missioners (fi).  The  Acts  also  authorize  commutation  to 
be,  in  like  manner,  made  between  the  lord  of  the  manor 
and  any  one  or  more  of  the  tenants,  whatever  may  be  the 
amount  of  their  respective  interests ;  so  as  to  be  binding, 
(after  confirmation  by  the  commissioners,)  on  those  parties, 
and  on  all  other  persons  connected  with  them  in  title: 
though,  both  in  this  case  and  the  former,  they  require 
notice  to  be  given  to  persons  next  in  remainder,  reversion, 
or  expectancy,  of  an  estate  of  inheritance, — ^not  being 
parties  to  the  agreement, — and  permit  them  to  urge  before 
the  commissioners  any  objection  to  the  proposed  arrange- 
ment (o).  These  commutations  may  be  made  either  in 
consideration  of  a  conveyance  of  lands,  or  of  any  right  to 
mines  or  minerals, — subject,  so  &r  as  possible,  to  the  same 
uses  and  trusts  as  the  lands  commuted,  at  the  time  of 
commutation  (p) ;  or  of  any  right  to  waste  in  the  manor 
lands  (y);  or  of  a  rent-charge,  with  a  nominal  fine  not 
exceeding  Ss.  on  death  or  alienation ;  or  of  a  fine  simply, 
payable  on  death,  alienation,  or  at  some  fixed  periods: 
and  it  is  moreover  provided,  that  after  any  commutation 
under  the  Act,  or  the  execution  of  any  deed  for  a  voluntary 
commutation,  the  lands,  although  still  remaining  copy- 
hold for  most  purposes,  shall  cease  to  be  subject  to  any 
customary  mode  of  descent ;  or  any  custom  relating  to 
dower,  or  Ireebench,  or  tenancy  by  curtesy,  except  as  to 
persons  previously  married:    and  shall  be  liable,  in  all 

(n)  4  &  6  Vict  c.  85,  ss.  22,  28.  (p)  7  &  8  Vict  c.  65,  «.  5. 

(o)  Ibid.  8.  52.  (?)  6  &  7  Vict  c.  28,  s.  1. 
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that  regards  those  matters,  to  the  same  law  as  lands  held 
in  free  and  common  socage  (r) ;  with  a  saving,  however^ 
of  gavelkind  in  the  county  of  Kent,  which  is  to  remain 
mialtered  by  the  statute  («). 

Besides  die  provisions  above  noticed,  the  following  im- 
provements of  the  present  tenure  are  introduced.  To  re- 
move doubts  before  existing  on  the  subject,  it  is  provided, 
that  it  shall  be  lawfid  for  courts  of  equity  to  make  par- 
tition of  copyhold  lands,  as  well  as  of  lands  of  freehold 
tenure  (<)•  To  obviate  certain  inconveniences  before  at- 
taching to  the  practice  of  surrenders,  admittances  and 
grants,  it  is  enacted,  that  lords  of  manors,  (or  their  stewards, 
or  deputy  stewards,)  may  hold  customary  courts,  though 
there  should  be  no  copyhold  tenant  at  the  time,  or  none 
should  be  present  (u) ;  and  may  grant  lands  to  be  held  by 
copy,  and  also  admit  to  lands  to  be  held  by  copy,  at  any 
time  or  place  (whether  within  or  without  the  manor),  and 
without  holding  a  court.  And  whereas  before  these  sta- 
tutes it  was  in  many  cases  necessary  that  a  surrender,  or 
other  act  out  of  court,  should  be  afterwards  presented  in 
court  by  the  homage,  or  tenants  of  the  manor  there  as- 
sembled (r ), — it  is  provided  that  every  copy  of  a  surrender, 
will  or  codicil  delivered  to  the  lord,  steward  or  deputy,  and 
every  grant  and  admission,  shall  be  forthwith  entered  on 
the  court  rolls  of  the  manor ;  and  that  such  entry  shall  be 
taken  to  be  an  entry  in  pursuance  of  a  presentment :  and 
that  it  shaU  not  be  essential  in  any  case  to  the  validity  of  an 
admission,  that  a  presentment  should  be  made  of  the  sur- 
render, or  other  matter  in  consequence  of  which  the  admis- 
sion was  granted ;  with  this  proviso,  however,  that  when 
by  the  custom  of  any  manor,  the  lord  is  authorized,  by 
consent  of  the  homage,  to  grant  parcel  of  the  waste  to  be 
held  by  copy,  the  consent  of  the  homage  assembled  at  a 

(r)  4  &  5  Vict  c.  85,  s.  79.  court  could  not  be  held  unless  two 

(«)  Ibid.  8.  80.  copyholders  at  the  least  were  pre> 

(0  Ibid.  s.  76.  sent.    (S  Real  Property  Rep.  20. 
(m)  Before  the  Act,  a  customary  (v)  1  Watk.  Cop.  79,  80. 
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customary  court,  duly  summoned  and  held  according  to 
custom,  shall  still  be  necessary.  And  whereas  by  the 
custom  of  some  manors,  a  licence  firom  the  lord  to  aliene 
is  required  {w),  and  in  some  of  these  cases  lords  were  re- 
strained, by  the  custom,  from  granting  licences  to  their 
tenants  to  aliene  their  antient  tenements,  otherwise  than 
by  entireties, — it  is  enacted  that  licences  to  aliene  parcels 
may  now  be  granted,  and  such  alienation  made  accord- 

Lastly,  with  the  view  of  &cilitating  enfranchisementy  the 
same  Acts  provide,  in  substance  (for  no  minute  detail  of 
their  provisions  can  be  attempted  in  this  place),  that  it 
shall  be  lawful  for  the  lord  of  any  manor,  whatever  may 
be  his  interest  therein,  with  consent  of  the  commissioners, 
to  enfranchise  aU  or  any  of  the  lands  holden  of  his  manor, 
in  consideration  of  such  sum  or  sums  of  money,  whether 
payable  forthwith  or  at  a  fiiture  time,  as  shall  be  agreed 
to  be  paid  by  the  tenants  whose  lands  are  to  be  enfran* 
chised  (y);  or  in  consideration  of  a  conveyance  of  lands, 
or  of  a  right  to  mines  or  minerals — subject  as  &r  as  possi- 
ble to  the  same  uses  as  the  lands  to  be  enfranchised — {z) ; 
or  of  the  grant  of  a  rent-charge  on  the  land  to  be  en- 
franchised (a) ;  and  that  it  shall  be  lawfril  for  any  tenant 
(whatever  his  interest),  with  the  like  consent,  to  accept 
such  enfranchisement.  And  even  independently  and  in 
the  absence  of  any  mutual  agreement,  it  is  now  further 
enacted  (&),  that  it  shall  henceforth  be  lawful  for  any 
tenant  or  lord  of  any  copyhold  lands,  to  require  and 
compel  enfranchisement, — ^the  consideration  payable  to  the 

(w)  1  Watk.  Cop.  2S7,  n.  (x),  (a)  Where  it  it  a  corn  rent -charge, 

822.  it  ia  (by  21  &  22  Vict.  c.  94,  a.  1 1) 

(x)  4  &  5  Vict.  c.  85,  a.  92,  to  be  calculated  on  the  aame  aver- 

(y)  By  the  consent  of  the  com-  agea,    and    variable    in    the    aame 

miaaionera,  the  sum  to  be  paid  may  manner,  aa  a  tithe  eommut€UioH  rent 

be  charged  on  the  land  (21   &   22  charge  (as  to  which,  vide  post,  vol. 

VicL  c.  94,  8.  21 ).  in.  pp.  91,  92). 

(«)  6  &  7  Vict.  c.  28,  a.  1 ;  7  &  8  (b)  16  &  16  Vict  c.  61,  s.  1 ;  21  & 

Vict.  c.  66,  a.  5.  22  Vict,  c  94,  s.  6. 

T  T  7 
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lord  in  that  beluJf  being  ascertained,  (unless  the  parties 
can  agree,)  under  the  direction  of  the  copyhold  commis- 
sioners. And  such  consideration  shall  consist,  where  the 
enfranchisement  is  at  the  instance  of  the  tenant,  of  a  given 
sum  of  money ;  or  where  it  is  at  the  instance  of  the  lord, 
of  a  rent  charge,  issuing  out  of  the  lands  enfranchised : 
though,  by  agreement  between  the  parties,  either  of  these 
modes  of  compensation  may  in  either  case  be  adopted  (c). 
It  is  also  provided,  that  the  expense  of  a  compulsory 
enfranchisement  shall  be  borne  by  the  party  (whether  the 
lord  or  the  tenant)  who  shall  have  required  the  same  (d) ; 
that  upon  every  enfiunchisement  (whether  compulsory  or 
voluntaiy)  the  land  shall  become  in  all  respects  of  free- 
hold tenure,  and  cease  to  be  subject  to  any  custom  of 
borough-English,  or  gavelkind  (except  gavelkind  in  the 
county  of  Kent),  or  any  other  custom  whatever  (e) ;  but 
that,  on  the  other  hand,  no  compulsory  enfranchisement 
shall  compulsorily  affect  any  right  to  or  in  respect  of  mines 
or  minerals ;  or  any  right  of  fair  or  market,  or  in  respect 
of  game,  fish,  or  fowl ;  and  that  the  provisions  with  respect 
to  compiilsory  enfranchisement  shall  not  extend  to  any 
copyhold  lands  held  for  life,  lives,  or  years,  where  the 
tenant  has  not  a  right  of  renewal  (/)• 

(c)  16  &  16  Vict.  c.  51,  8.  7.  chised  (21  &  22  Vict  c.  94,  b.  24). 

(d)  15  &  16  Vict.  c.  51,  t.  30.  (ej  15  &  16  Vict.  c.  51,  s.  34. 
Such  expenses  may  be  charged  on  (/}  Sect  48. 

the  manor  or  on  the  land  enfran- 
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CHAPTER  XXIIL 


OF  INCORPOREAL  HEREDITAMENTS* 


An  incorporeal  hereditament,  which,  according  to  the 
arrangement  formerly  laid  down  (a),  now  presents  itself  in 
Ha  turn  for  consideration,  is  in  its  wider  sense  any  posse*- 
sion  or  subject  of  property,  whether  real  or  personal, 
capable  of  being  transmitted  to  heirs,  and  not  the  object 
of  the  bodily  senses  (&).  But  as  there  is  scarcely  any 
instance  of  a  subject  of  this  description  in  the  class  of 
things  personal  (c), — which  almost  invariably  devolve  to 
the  executor  and  not  to  the  heir, — the  term  of  incorporeal 
hereditament  is,  in  effect,  exclusively  applied  to  the  class 
of  things  real;  and  may  in  such  case  be  defined  as  a  right 
annexed  to,  or  issuing  out  of,  or  exercisable  within,  an 
hereditament  corporeal  of  that  class  (<f).  Thus  a  man 
may  have  a  right  of  common  of  pasture  for  his  cattle,  or  a 


(a)  Vide  lup.  p.  175. 

(6)  Its  definition  in  Blackstone 
(▼ol.  ii.  p.  20)  is  "  a  right  issuing 
*'  out  of  a  thing  corporate  (whether 
"  real  or  personal)  or  concerning,  or 
"  annexed  to  or  exercisable  within 
"  the  same." 

(c)  An  annuity,  descendible  to  a 
man's  Mr$,  is,  however,  an  instance 
that  occurs.    (Co.  Litt.  20  a.) 

(d)  Co.  Litt.  6  a,  20  b ;  Plowd. 
170.  The  term  "  incorporeal  here- 
ditament" is  often  applied  so  as  to 
include  remainden  wnd  rtvtramu  (as 


distinct  from  tttates  in  posseuum) 
in  corporeal  hereditaments  (Hale, 
Anal. ;  2  Sand.  Us.  39)  ;  but  the 
more  convenient  and  juster  arrange- 
ment is  that  adopted  by  Blackstone 
and  followed  in  the  text.  The  larger 
use  of  the  term  confounds  the  estate 
which  may  be  had  in  the  subject  of 
property,  with  the  subject  of  pro- 
perty itself.  A  similar  error  is  pointed 
out,  sup.  p.  172,  n.  (a),  in  reference 
to  the  classification  nude  by  Black- 
stone  of  chattek  real  as  things  per- 
sonal. 
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right  of  way  (both  of  which  are  incorporeal  hereditaments) 
to  be  exercised  over  the  land  (which  is  corporeal)  of  another 
person.  [As  the  logicians  speak,  corporeal  hereditaments 
are  the  substance,  which  may  be  always  seen,  always 
handled;  incorporeal  hereditaments  are  but  a  sort  of  acci- 
dents, which  inhere  in  and  are  supported  by  that  substance ; 
and  may  belong  or  not  belong  to  it,  without  any  visible 
alteration  therein.  Their  existence  is  merely  in  idea  and 
abstracted  contemplation ;  though  their  effects  and  profits 
may  be  frequently  objects  of  our  bodily  senses.  And 
indeed  if  we  would  fix  a  clear  notion  of  an  incorporeal 
hereditament,  we  must  be  careful  not  to  confound  together 
the  profits  produced,  and  the  thing  or  hereditament  which 
produces  them.]  Thus  if  we  take  the  example  of  the 
right  of  feeding  cattle  in  another's  land,  the  grass,  which 
is  the  fruit  or  product  of  the  right,  is  doubtless  of  a  cor- 
poreal nature;  yet  the  right  itself  [is  a  thing  invisible — 
has  only  a  mental  existence,  and  cannot  be  delivered  over 
from  hand  to  hand.]  Incorporeal  hereditaments  seem 
never  to  have  been  reduced  to  any  regular  system  of 
division,  nor  is  even  a  complete  enumeration  of  them  to 
be  discovered  in  our  books.  But  they  consist  for  the  most 
part— though,  as  we  shall  see  hereafter,  not  exclusively  (c) 
— of  rights  in  alieno  solo  ;  and  these  are  generally  distri- 
butable either  into  profits^  such  as  the  right  to  feed  cattle, 
or  to  take  fish(/);  or  easements,  tending  rather  to  the 
convenience  than  the  profit  of  the  claimant,  such  as  a 
right  of  way  {g). 

In  the  account  given  of  incorporeal  hereditaments  by 
Blackstone,  he  takes  specific  notice  of  advowsons,  tithes, 
commons,  ways,  offices,  dignities,  franchises,  corodies,  pen-- 

(e)  Vide  poit,  p.  674,  as  to  fran-  8  Will.  4,  c.  71 ;  Robins  v.  Baroes, 

chiset.  Hob.  131 ;  Peers  v.  Lucy,  4  Mod. 

(/)  As  to  toaUr  issuing  from  a  365 ;  Jac.  Diet  '<  Easement,"  '*  Pre- 

well  or  spring,  see  Race  o«  Ward,  scription ;"  Manning  «.  Wasdale,  6 

4  EIL  &  Bl.  702.  Ad.  &  EI.  768,  413 ;  Bailey  v.  Ap- 

{g)  As  to  this  distinction,  see  2  &  pleyard,  8  Ad.  &  El.  167. 
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iians,  annuities,  and  rents  (h).  But  for  the  dificuBsion  of 
many  of  these  subjects,  places  more  distinctly  appropriate 
will  be  found  hereafter;  while,  on  the  other  hand,  the 
enumeration  omits  some  incorporeal  hereditaments  of  im- 
portance, which  can  nowhere  be  introduced  with  so  much 
advantage  as  in  the  present  chapter.  We  shall  therefore 
depart  fit)m  Blackstone's  method  in  this  particular,  and, 
in  lieu  of  it,  direct  the  reader's  attention  to  the  following 
heads; — commons,  ways,  watercourses,  lights,  franchises, 
and  rents  (t). 


1.  Common  (or  right  of  common)  is  [a  profit  which  a 
man  hath  in  the  land  of  another,  as  to  feed  his  beasts,  to 
catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like  (j).]  And 
it  derives  its  name  fix>m  the  community  of  interest  which 
thence  arises  between  the  claimant  and  the  owner  of  the 
soil,  or  between  the  claimant  and  other  commoners  entitled 
to  the  same  right ;  all  which  parties  are  entitled  to  bring 
actions  for  injiuies  done  to  their  respective  interests— and 
that  both  as  against  strangers  and  against  each  other  (i). 


(A)  2  Bl.  Com.  21.  The  enume- 
ration  in  Hale's  Analysis  (p.  48),  is 
as  follows : — **  Mentt,  urHcet^  Hthet, 
commoHSt  and  other  jprqfiU  in  alieno 
solo  i  pensiont,  offices,  franchitet, 
liberties,  villeins,  dignities,*' 

(0  It  has  appeared  to  the  author, 
that  advowsont  and  Hthes  will  be 
more  conveniently  examinable  as 
part  of  the  general  law  relating  to 
the  church  (vide  post,  bk.  iv.  pt.  ii. 
c.  III.);  that  i^fices  and  dignities, 
which  indeed  have  in  most  in- 
stances no  connection  with  the 
realty,  will  be  more  properly  con- 
sidered in  that  part  of  the  work 
relating  to  the  state  or  government 
(vide  posty  bk.  iv.  pt  x.  oc  ix.  x.) ; 
that  the  notice  due  to  annuities  will 
be  most  advantageously  bestowed 
upon  them  in  connection  with  rents 

VOL.  I. 


(vide  post,  p.  681):  and  that  with 
respect  to  eorodies  and  pensions  it 
will  be  sufficient  briefly  to  state  that 
they  were  both,  at  the  common  law, 
species  of  allowances  in  money  or 
food,  payable  by  religious  houses  to 
the  king,  their  founder,  for  the  suste- 
nance of  his  servants.  (See  Cowell's 
Inter,  in  tit. ;  F.  N.  B.  t  280,  288  ; 
84  &  85  Hen.  8,  c.  16.)  On  the 
other  hand  he  has  been  of  opinion, 
that  watercourses  and  lights  (omitted 
by  Blackstone)  are  of  sufficient  im- 
portance to  deserve  a  place  in  the 
present  list 

{j)  As  to  this  definition,  see  Lloyd 
9.  Earl  Powis,  4  EIL  St  B).  486. 

(Jir)  For  the  law  on  this  subject, 
see  Robert  Marys*s  case,  9  Rep.  118; 
1  Saund.  by  Wms.  846. 
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[Common  is  chiefly  of  four  sorts  (ft) — common  of  pasture, 
of  piscary y  of  turbary,  and  of  estovers.] 

1.  Common  of  pasture.  This  is  the  principal  and  most 
firequent  sort,  being  the  [right  of  feeding  one's  beasts  in 
another's  land,]  and  it  is  [either  appendant^  appurtenant^ 
becoMise  ofvicinaffe,  or  in  gross  {!).'] 

Common  of  pasture  i^Tpeiuiait^  is  the  privilege  belonging 
to  the  owners  or  occupiers  of  arable  land  holden  of  a 
manor,  to  put  upon  the  wastes  (m)  of  the  manor  (thence 
called  commons)  their  commonable  beasts;  that  is,  such 
beasts  as  are  necessary  either  for  the  ploughing  of  land  or 
for  its  manuring,  viz.,  horses  and  oxen,  cows  and  sheep  (n). 
This  is  a  matter  of  imiversal  right  (o) ;  and  it  originally 
arose  in  this  manner,  that  where  a  lord  having  a  certain 
extent  of  waste  groimd,  enfeoffed  any  one  of  a  parcel  of 
arable  land  to  hold  of  his  manor  in  socage,  for  services  to 
be  rendered,  it  was  foimd  necessary  to  allow  the  feoffee  to 
have  common  of  pasture  in  the  waste  ground,  as  incident 
to  his  tenancy:  for  he  could  not  plough  or  manure  his 
own  land  without  beasts,  nor  could  he  on  the  other  hand 
sustain  the  beasts  upon  it,  while  it  was  sown  with  com(p). 
From  this  of  course  it  follows,  that  it  is  only  in  respect  of 
arable  land  that  common  appendant  can  be  claimed  {q) ; 
though  it  may  be  claimed  by  that  name,  as  appendant  to 
a  farm  in  fact  containing  pasture  at  the  present  day ;  for 


{k)  A  Ji/ih  species  is  also  recog- 
nized in  the  books,  viz.,  common 
in  the  soilt  as  to  which,  vide  post, 
p.  662. 

(/}  Co.  Litt  122. 

(m)  As  to  the  waste  of  a  manor, 
vide  sup.  220. 

(n)  87  Hen.  7,  84  (Year  Book), 
F.  N.  B.  180 :  4  Vin.  Ab.  in  tit. 
Com.  (F).  It  is  laid  down  in  the 
books,  that  swine,  goats,  geese,  and 
the  like,  are  not  commonable  ani- 
mals, as  ''not  being  necessary  to 
"  plough  or  compester  the  soil."— 


(Bro.  Ab.  tit  Com.  18 ;  Fin.  Law,  56 ; 
Co.  Litt.  122  a.) 

(o)  1  Rol.  Ab.  396, 1. 44 ;  Co.  Litt. 
122  a.  It  is  said  by  Blackstone 
(vol.  ii.  p.  83)  to  obtain  in  Sweden 
and  the  other  northern  kingdoms, 
much  in  the  same  manner  as  in 
England.  And  he  cites  Stiemh.  de 
Jure  Suevor.  1.  2,  c.  6. 

(p)  Tyringham's  case,  4  Rep.  87  a  i 
Co.  Litt.  122  a;  Bennett  9.  Reeve, 
Willes,  231 ;  Reeves*s  Hist.  Eng. 
Law,  vol.  i.  p.  262. 

(q)  1  Rol.  Ab.  897, 1.  28,  29. 
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the  land  shall  be  presumed  (where  there  is  usage  to 
sustain  the  claim)  to  have  been  all  origLnally  arable  (r). 
It  follows,  also,  that  common  appendant  is  incapable  of 
beiDg  created  at  the  present  da,j(8);  for  all  manorial 
tenure  must  have  had  existence  before  the  passing  of  the 
statute  of  Quia  emptares,  in  the  eighteenth  year  of  Edward 
the  first  {t). 

Common  appurtenant,  which  is  said  to  be  frequently 
confounded  with  common  appendant  (u),  [aiiseth  from  no 
connection  of  tenure,  nor  from  any  absolute  necessity;  but 
may  be  annexed  to  lands  in  other  lordships  (v),  or  extend 
to  other  beasts  besides  such  as  are  generally  commonable ; 
as  to  hogs,  goats,  geese  or  the  like  (x).  This,  not  arising 
from  any  natural  propriety  or  necessity,  like  common 
appendant,  is  not  therefore  of  general  right,]  but  can  only 
be  claimed  by  grant,  or  by  the  long  usage  of  particular 
persons  to  enjoy  the  same  (y) ;  which  latter  title  is  com- 
monly  called  a  title  by  prescription ;  and  is  supposed  by 
the  law  to  be  foimded  on  a  special  grant  or  agreement 
originally  made  for  this  purpose. 

[Common  because  of  vicinage  or  neighbourhood,  is  where 
the  inhabitants  of  two  townships,  which  lie  contiguous  to 
each  other,  have  usually  intercommoned  with  one  another ; 
the  beasts  of  the  one  straying  naturally  into  the  other's 
fields,  without  any  molestation  ftojn  either.  This,  indeed, 
is  only  a  permissiye  right,  intended  to  excuse  what  in 
strictness  is  a  trespass  in  both,  and  to  prevent  a  multi- 
plicity of  suits ;  and  therefore  either  township  may  inclose 
and  bar  out  the  other,  though  they  have  intercommoned 
time  out  of  mind.     Neither  hath  any  person  of  one  town 


(r)  Bac.  Ab.  Common,  (A  1).  («)  Vide  lup.  p.  658,  n.  (a). 

(«)  I   Rol.  Ab.  396,  1.  42;   26  (y)  Tyriogham'sca8e,4Rep.86b; 

Hen.  8, 4  a.  Cowlan  v.  Slack,  15  East,  108 ;  aa 

(<)  Vide  lup.  p.  239.  to  title  by  preacription,  vide  post, 

(m)  Bennett  v.  Reeve,  Willea,  282.  p.  692,  where  it  will  be  explained 

(v)  Sacheverill  v.  Porter,  Cro.Car.  ^hat  length  of  nsage  is  iufficient  to 

482 ;  1  W.  Jones,  397,  S.  C.  create  a  prescription. 

uu2 
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[a  right  to  put  his  beasts  originallj  into  the  other's  com- 
mon ;  but  if  they  escape  and  stray  thither  of  themselves, 
the  law  winks  at  Ihe  trespass  (jsr).]  In  close  connection 
with  this,  and  substantially  of  the  same  kind,  is  the  right 
described  in  the  books  as  common  of  shack — or  the  right 
of  persons  occupying  lands  lying  together  in  the  same 
common  field,  to  turn  out  their  cattle  after  harvest  to  feed 
promiscuously  in  that  field  (a).  Indeed,  this  kind  of  com- 
mon, which  in  the  b^inning  was  but  in  the  nature  of  a 
pasture  **  because  of  vicinage,"  and  founded  on  the  same 
reason  (ft),  has  now  long  once  in  many  parts  of  the  country 
insensibly  changed  its  nature ;  and  become,  by  llie  force  of 
custom,  a  right  so  fixed,  that  even  though  the  owner  of 
any  particdar  parcel  shoaW  a«ume.  merely  on  hia  own 
authority,  to  inclose  his  land  in  severalty,  it  would  still 
continue  subject  to  the  antient  rights  of  the  intercom- 
monerB(c).  In  a  case  like  this  (which  is  of  fiuniliar 
occurrence  in  parts  of  the  country  where  the  land  still 
lies  in  open  field),  the  right  would  seem  to  be  properly 
classed  under  the  head  of  •common  appurtenant  (<f). 

[Common  in  grass,  or  at  large,  in  such  as  is  neither  ap- 
pendant nor  a/ppurtenant  to  land,  but  is  annexed  to  a  man's 
person,  being  granted  to  him  and  his  heirs  by  deed;  or  it 
may  be  claimed  by  prescriptive  right, — as  by  a  parson  of 
a  church,  or  the  like  corporation  sole.  This  is  a  separate 
iuheiitance,]  entirely  distinct  from  any  other  landed  pro- 
perty vested  in  the  pemon  to  whom  the  common  right 
belongs. 

Common  of  pasture,  of  whatever  kind,  may,  in  respect 
of  time,  be  either  limited  or  unlimited;  that  is,  may  either 
be  confined  to  particular  seasons  of  the  year,  or  last  all  the 

(s)  Co.Litt.122a.  ABtocommdn  (ft)  Corbet's  ease,  ubi  mp. 

fmr  eoute  de  iriekiage,  see  Heath  o.^         (c)  Ibid. 

Ellioit,  4  Biag.  N.  C.  388;   and  {d)  Lord  Coke  says,  <'it  is  by 

Joiwa  9,  Robin,  10  Q.  B.  5S1.  **  custom  altered  into  the  nature  of 

(«)Corbet%case,7Rep.d;  Cbees-  <*  common  f^ppendant  or  appurte- 

man  «.  Hardbam,  1  Bam.  &  Aid.  «  nant."    (Corbet* s  case,  ubi  sup.) 
710. 
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year  round  (e).  As  to  the  number  of  beasts  to  be  turned 
on^  the  right  is  in  general  subject  to  restriction;  for  all 
commons  (except  those  in  gross)  must  be  either  claimed  in 
respect  of  some  number  in  particular,  or  at  least  in  such 
manner  as  tends  to  limit  the  number,  or  for  all  cattle  levant 
and  couchant  on  the  land  to  which  t)^e  conmion  is  appen- 
dant or  appurtenant;  that  is,  for  so  many  as  the  hmd  is 
capable  of  maintaining  during  the  winter.  And  a  claim 
subject  to  no  limitation  of  either  kind,  (except  perhaps  in 
the  case  where  an  express  grant  to  that  effect  could  be 
shown,)  would  be  void  (  /  )^  But  with  respect  to  a  common 
in  gross,  it  would  seem  that  it  may  be  either  lintiited  to  a 
particular  number,  or  be  absolutely  unlimited ;  which  is 
called  a  common  without  stints  or  sans  nombre{g). 

2,  3.  [Common  of  piscary  is  a  liberty  of  fishing  in  ano- 
ther man's  water — as  common  of  turbary  is  a  liberty  of 
digging  turf  upon  another  man's  ground  (A).]  And  with 
respect  to  common  of  turbary,  in  particular,  it  may  be 
remarked  that,  like  common  of  pasture,  it  may  be  either 
by  grant  or  prescription;  and  may  be  either  appurtenant 
or  in  gross;  but  it  is  usually  claimed  as  appurtenant,  and 
by  prescription;  and  as  to  a  common  of  turbary  of  this 
kind,  we  may  notice  that  it  cannot  be  claimed  as  appur- 
tenant to  land,  but  only  to  a  house  (t);  and  it  authorizes 
not  the  taking  of  turf  except  for  the  purpose  of  using 


(«)  2  Bl.  Com.  84. 

(/)  1  Saand.by  Win8.28b,n.(4); 
Bennett  o.  Reeve,  Willei,  231 ;  Ben- 
son V.  Chester,  8  T.  R.  896 ;  Chees- 
man  v.  Hardbam»  1  Barn,  it  Aid. 
711.  As  to  the  number  of  beasu 
which  may  be  turned  on  because 
of  Ticinage,  see  Corbet's  case,  7 
Rep.  6. 

(g)  Co.  Litt  122  a;  How  v.  Strode, 
2  WUs.  274  ;  3  Bl.  C.  287,  239.  It 
lias  been  denied  that  even  a  common 
in  gross  can  be  san*  mmbre,  1  Saund. 


346.  But  see  Co.  Litt  by  Harg.  ubi 
sup.  n.  (5).  We  may  observe  here, 
that  the  term  itoit  nombre  is  some- 
times applied  to  the  ease  of  com- 
mon  for  cattle  l€9<mi  and  eouehtmif  1 
Saund.  by  Wms.  28  b,  n.  (4).  But 
this  is  not  the  sense  in  which  it  is 
used  by  Lord  Coke. 

(A)  Co.  Litt.122;  Wilson  v.  Willes, 
7  East,  121.  See  Peardon  v.  Under- 
bill and  others,  20  L.  J.(Q.  B.)  188. 

(i)  Tyringhani's  oaae,  4  R4ep. 
37  a. 
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the  same  as  fiiel  in  the  particular  house  to  which  the  right 
is  annexed  (/). 

4.  [Common  of  estovers  or  estouviers  (from  estoffer, 
to  fiimish),  is  a  liberty  of  taking  necessary  wood  for  the 
use  or  furniture  of  a  house  or  ferm  from  off  another's 
estate;]  and  may  be  claimed,  like  common  of  pasture, 
either  by  grant  or  prescription.  Estovers  indeed  may 
be  taken  (as  formerly  shown)  by  every  tenant  or  lessee 
from  off  the  land  demised  to  him,  [without  waiting  for 
any  leave,  assignment,  or  appointment  of  the  lessor,  unless 
he  be  restrained  by  special  covenant  to  the  contrary(m).] 
But  this  right  is  not  to  be  confounded  with  common  of 
estovers,  which  (as  already  explained)  is  the  liberty  of 
taking  such  wood  on  the  soil  of  a  stranger. 

These  several  species  of  common,  when  originally  esta- 
blished in  our  law,  had  all  reference,  no  doubt,  to  the 
same  object  as  common  of  pasture,  viz.  [the  maintenance 
and  carrying  on  of  husbandry ;  common  of  piscary  being 
given  for  the  sustenance  of  the  tenant's  &mily;  common 
of  turbary  for  his  fiiel;]  and  estovers  [for  repairing  his 
house,  his  instruments  of  tillage,  and  the  necessary  fences 
of  his  grounds.] 

In  addition  to  the  above-mentioned  rights  of  common, 
there  is  also  common  tit  the  soil(n) ;  which  consists  of  the 
right  [of  digging  for  coals,  minerals,  stones,  and  the  like ;] 
and  this  last  species,  and  common  of  turbary,  [bear  a 
resemblance  to  common  of  pasture  in  many  respects, 
though  in  one  point  they  go  much  further:  common  of 
pasture  being  only  a  right  of  feeding  on  the  herbage  and 
vesture  of  the  soil,  which  renews  annually,  while  common 
of  turbary,  and  of  digging  for  coals,  and  the  Uke,  are  a 
right  of  carrying  away  the  very  soil  itself] 

[By  the  Statute  of  Merton  (20  Hen.  III.  c.  4),  the  lord 

(0  Valcndne  r.  Penny,  Noy,  145.  («)  Co.  Litt.  41  b,  122  a ;  and  see 

(m)  Co.   Litt  41 ;  vide  sup.   p.      Cooke  on   the   Law  of  RighU  of 
262.  Commons,  pp.  8,  87  (2nd  edit). 
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[of  a  manor  may  inclose]  against  common  of  pasture  {o), 
though  not  in  general  against  common  of  estovers  or  of 
turbary  (p),  [so  much  of  the  waste  as  he  pleases,  for  tillage 
or  wood  ground, — provided  he  leaves  common  sufficient  for 
such  as  are  entitled  thereto  (9).  This  inclosure,  when  jus- 
tifiable, is  called  in  law  «  approving,"  an  antient  expression, 
signifying  the  same  as  ;^  improving  (r)."]  And  this  right 
is  considered  as  applying  equally  to  any  owner  of  the 
waste,  though  he  may  not  fidl  within  the  description  of 
lord  of  the  manor  (5). 

But  the  inclosure  of  common  fields  and  waste  lands,  and 
the  consequent  extinction  of  common  rights  therein,  are 
objects  of  so  much  importance  to  agricultural  improve- 
ment, that  they  have  not  been  left  in  modem  times  to 
depend  on  this  antient  statute;  but  have  been  extended 
very  generally,  throughout  entire  manors  and  parishes  in 
almost  every  part  of  the  kingdom,  by  force  of  local  acts 
of  parliament,  passed  fi'om  time  to  time  for  the  purpose. 
And  in  aid  of  this  practice  was  passed  the  statute  41 
Geo.  III.  c.  109  (0> — consolidating  a  number  of  regula- 
tions, and  making  them  applicable  to  every  case  of  local 
inclosure,  so  &r  as  the  particular  Act,  under  which  the 
proceeding  took  place,  contained  no  provision  to  the 
contrary. 

It  is  not,  however,  by  force  of  local  Acts,  or  of  the 
regulations  contained  in  41  Geo.  III.  c.  109,  thus  con- 
nected with  them,  that  an  improvement  of  this  description 


(0)  And  see  13  Edw.  1,  c.  46 ;  29 
Geo.  2,  c.  36  ;  31  Geo.  2,  c  41  ;  10 
Geo.  3,  c.  42 ;  see  also  13  Geo.  S, 
c.  81,  for  regulation,  by  the  com- 
moners, of  the  mode  of  ei^oying 
their  common  rights. 

(  p)  2  Inst.  87  ;  Bateson  v.  Green* 
5  T.  R.  416;  1  Saund.  by  Wms.  8t 
Pat.  353  b,  n.  (6)  -,  Arlett  v.  Ellis,  7 
Bam.  &  Cress.  369. 

(9)  Arlett  9,  ElUs,  ubi  sup. ;  see 
Patrick  9.  Stubbs,  9  Mce.  &  W.  883 ; 


Lake  v.  Plaxton,  10  Exch.  196. 

(r)  2  Inst  474. 

(«)  Glover  o.  Lane,  8  T.  R.  445. 

(I)  As  to  the  construction  of  this 
statute,  see  Doe  o.  Spencer,  2  Exch. 
692.  It  has  been  hitherto  usually 
described  as  Th§  General  Ineloture 
Act  i  but  since  the  passing  of  the 
more  recent  statutes  to  be  presently 
mentioned,  the  description  has  be- 
come someivhat  ambiguouSi 
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is  now  effected;  but  under  general  proviffions  for  facili- 
tating indosure  which  have  been  lately  introduced  by  the 
legislature,  to  enable  parties  to  avoid  the  expense  and 
delay  of  obtaining  a  local  Act  for  the  purpose  of  each 
particular  case.  By  the  first  Act  containing  provisions  of 
this  description,  viz.  6  &  7  Will.  IV.  c.  115(a),  it  was 
enacted,  that  (with  certain  exceptions)  such  inclosure 
might  take  place  in  any  open  and  conunon  lands,  whether 
araUe,  meadow  or  pasture,  without  the  sanction  of  an  act 
of  parliament,  and  under  the  conduct  cf  commissioners 
appointed  by  the  majority  of  the  persons  interested, — 
provided  the  consent  of  two-thirds  in  niunber  and  vahie 
of  such  persons  were  obtained  for  the  purpose ;  and,  with 
the  consent  of  secen-etghths^  might  take  place  without 
the  intervention  of  commissioners  (i).  But  the  statute  was 
restricted  in  several  directions:  and,  in  particular,  did 
not  extend  to  the  inclosure  of  any  waste  whether  the  soil 
thereof  was  or  was  not  vested  in  the  lord  of  any  manor; 
nor  to  places  within  ten  miles  of  London,  or  within  cer- 
tain distances  of  other  large  towns  comprising  a  certain 
amount  of  population.  And  as  owing  to  the  limits  within 
which  it  was  thus  restrained,  and  to  other  causes,  this  Act 
was  found  inadequate  to  the  public  exigencies,  it  was 
succeeded  not  long  afterwards  by  the  8  &  9  Vict.  c.  1 18  (c) ; 
by  which — after  reciting  that  "  it  is  expedient  to  fitcilitate 
the  inclosure  and  improvement  of  commons  and  other 
lands,  subject  to  rights  of  property  which  obstruct  cul- 
tivation  and  the  productive  employment  of  labour;  and 
to  facilitate  such  exchanges  of  lands  {d)y  and  such  divi- 
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(a)  This  statute  is  known  as  «  The 
Common  Fields  Inclosure  Act,*'  and 
sometimes  as  **  Lord  Worsley's 
Act."  (Cooke  on  Inclosures,  p.  76.) 

(6)  6&7Win.  4,  c.  116.  s.  40. 

(c)  This  Act  (knorni  as  the  In- 
closure Commission  Act)  has  been 
amended  by  9  &  10  Vict  c.  70; 
10  &  11  Vict  c.  Ill  ;  11  &  12  Vict 


c.  99 ;  12  &  13  Vict.  c.  88  ;  14  ft  15 
Vict  c.  53;  11)  &  16  Vict.  c.  79; 
17  &  18  Vict.  c.  97 ;  20  &  21  Vict, 
c.  31 ;  22  &  28  Vict  c.  43. 

{d)  As  to  exehangei  and  partitions 
of  lands  under  the  provisions  of  the 
Inclosure  Acts,  see  8  &  9  Vict 
c.  118,  s.  147 ;  9  &  10  Vict  c.  70. 
s.  9;  11  iV  12  Vict  c.  99,  ss.  IS.  14 1 
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"  aions  of  lands  intermixed  or  divided  into  inconvenient 
parcels,  as  may  be  beneficial  to  the  respective  owners ; 
and  to  provide  remedies  for  the  defective  or  incomplete 
execution,  and  for  the  non-execution,  of  powers  created 
by  general  and  local  Acts  of  inclosure,  and  to  authorize 
**  the  revival  of  such  powers  in  certain  cases" — an  exten- 
sive and  elaborate  system  of  regulations  is  accordingly 
laid  down  in  reference  to  these  several  purposes.  We  can 
attempt  no  more,  however,  in  this  place,  than  to  give  a 
summary  statement  of  its  general  principle ;  which  is  to 
establish  a  board  of  commissioners,  imder  the  denomina- 
tion of  **  The  Inclosure  Commissioners  for  England  and 
Wales  (e),"  who  are  empowered — on  the  application  of 
one-third  in  value  of  the  persons  interested  in  any  lands 
subject  to  be  inclosed  (/),  and  provided  the  consent  of 


12  &  13  Vict  c.  83,  8.  7;  17  &  18 
Vict.  c.  97,  88.  2,  3;  and  20  &  21 
Vict.  c.  31,  88.  4 — 11.  It  is  to  be 
observed  that  both  an  exchange  and 
a  partition  may  now,  under  these 
Acts,  take  place  on  the  application 
of  parties  interested,  even  in  cases 
where  no  proceeding  for  an  inclosure 
are  pending,  or  where  the  lands  are 
not  subject  to  be  inclosed.  On  the 
construction  of  the  provisions  of 
these  Acts  relative  to  exchanges,  see 
Minet  v.  Leman,  24  L.  J.  R.,  Ch. 

(e)  The  "  Inclosure"  Commis- 
sioncrs,  the  "  Copyhold"  Commis- 
sioners and  the  "  Tithe"  Comrais- 
si  oners,  are  now  consolidated,  and 
form  a  single  board.  Vide  sup.  p. 
650,  n.(/). 

(/)  As  to  the  persons  deemed 
**  interested**  within  the  meaning  of 
8  &  9  Vict.  c.  118,  see  s.  16  of  that 
Act.  As  to  the  description  of  lands 
subject  to  be  inclosed  it  is  given  in 
the  11th  section  as  follows; — *'  All 


lands  subject  to  any  right  of  com- 
mon whatever,  and  whether  such 
rights  may  be  exercised  at  all  tiroes, 
or  only  at  limited  times  and  sea- 
sons; or  subject  to  any  suspensions 
or  restrictions  in  re«pect  of  the  time 
of  enjoyment;  all  gated  and  stinted 
pastures  in  which  the  property  of 
the  soil  either  is  or  is  not  in  the 
owners  of  the  cattle  or  other  gates 
or  stints ;  all  land  held,  occupied  or 
used  in  common,  either  at  all  tim^s 
or  during  any  time  or  season,  or  pe- 
riodically, and  either  for  all  purposes 
or  for  any  limited  purpose,  and 
whether  the  separate  parcels  of  the 
several  owners  of  the  soil  shall  or 
shall  not  be  known  by  metes  or 
bounds,  or  be  otherwise  distinguish- 
able ;  all  land  in  which  the  property 
or  right  to  the  vesture  or  herbage, 
or  any  part  thereof,  during  the  whole 
or  any  part  of  the  year,  or  to  the 
wood  or  underwood  growing  thereon, 
is  separated  from  the  property  of  the 
soil ;  and  all  lot  meadows  and  other 

V  V  & 
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two-thirds  in  value  of  the  persons  interested,  and  of  the 
lord  of  the  manor  (in  case  the  lands  be  waste  of  a  manor ), 
be  ultimately  obtained, — to  inquire  into  the  case,  and  to 
report  for  the  information  of  parliament  in  reference  to 
the  expediency  of  making  such  inclosure.  And  if  parlia- 
ment think  fit,  on  considering  such  report,  to  pass  an  Act 
to  the  effect  that  such  inclosure  be  proceeded  with  (g), 
the  allotment  and  inclosure  of  the  lands  take  place  ac- 
cordingly,— ^the  proceedings  being  conducted  by  the  aid 
of  a  valuer  appointed  for  the  piupose,  and  under  the 
superintendence  of  the  inclosure  commissioners  (A). 

The  8  &  9  Vict.  c.  118,  further  declares,  that,  imme* 
diately  afler  such  allotment  and  inclosure  of  the  lands  shall 
have  been  made,  or  from  such  other  time  as  shall  be  fixed 
afler  proper  notice,  the  common,  or  other  rights,  which  it 
is  the  object  of  the  inclosure  to  commute,  shall  be  extin-- 
guished;  and  it  directs  that  copies  of  the  award  (which  is 
under  the  seal  of  the  inclosure  commissioners)  shall  be 
deposited  with  the  clerk  of  the  peace  for  the  county,  and 
also  with  the  churchwardens  of  the  parish,  so  that  recourse 
thereto  may  be  freely  had  by  any  person  interested  in  the 
premises  (i). 

II.  A  second  species  of  incorporeal  hereditaments  is 


lands,  the  occupation  or  enjoyment 
of  the  separate  lots  or  parcels  of 
which  is  subject  to  interchange 
among  the  respective  owners  in  any 
known  course  of  rotation  or  other- 
wise. Moreover,  by  11  fir  12  Vict. 
c.  99,  s.  1,  a  party  interested  in  any 
land  not  otherwise  subject  to  a  pro- 
posed inclosure,  may  nevertheless 
submit  it,  upon  terms,  to  the  opera- 
tion of  such  inclosure ;  which  shall 
be  extended  to  it  accordingly,  if  the 
commissioners  think  that  course 
beneficial.    And  by  17  &  18  Vict. 


c.  97,  8.  3,  the  word  *'  land"  in  the 
Inclosure  Acts  shall  extend  to  incor- 
poreal as  well  as  corporeal  heredita- 
ments, and  any  undivided  share 
thereof. 

Kg)  For  the  form  of  such  an  Act, 
whether  upon  the  general  annual  re- 
port of  the  commissioners  or  upon 
a  special  report,  see  25  &  26  Vict, 
cc.  47,  94. 

(A)  8  &  9  Vict.  c.  118,  ss.  32,  83 ; 
15  &  16  Vict.  c.  70,  s.  1. 

(•)  8  &  9  Vict  c.  118,  8.  146. 


CHAP.  XXin.— OF  IKCORPOBEAL  HEREDITAMENTS.    667 

that  of  waySy  [or  the  right  of  going  over  another  man's 
ground.]  We  speak  not  here  of  highways y  which  are  com- 
mon to  the  public,  and  which  consequently  belong  to  the 
division  of  public  and  not  of  private  rights  (A);  but  of 
[private  ways,  in  which  a  particular  man  may  have  an 
interest  and  a  right,  though  another  be  owner  of  the  soil.] 
These  may  be  grounded  on  actual  grant;  as  when  the 
owner  of  the  land,  by  deed(f),  bestows  on  another  the 
liberty  of  passing  over  his  ground  to  go  to  church,  to 
market,  or  the  like :  or  they  may  be  by  prescription  (iw) ; 
as  if  all  the  owners  and  occupiers  of  such  a  &.rm  have 
long  used  to  cross  such  a  ground  for  such  a  particular  pur- 
pose :  or  by  custom ;  as  if  a  similar  practice  has  obtained 
with  respect  to  all  the  inhabitants  of  a  certain  hamlet  (n); 
[for  this  antient  usage  supposes  an  original  grant] 
whereby  a  right  of  way  was  originally  created.  And  upon 
whichever  of  these  titles  the  right  may  stand,  it  is  capable, 
like  that  of  common,  of  being  either  appurtenant  to  some 
particular  house  or  land,  or  in  grosSy  and  annexed  to  the 
person  of  the  grantee.  A  right  of  way  may  also  arise  by 
necessity.  Thus  [if  a  man  grants  me  a  piece  of  ground  in 
the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  me  a  way  to  come  at  it(o);]  for  that  is 
necessary  to  its  enjoyment;  [and  I  may  cross  his  land  for 
that  purpose,  without  trespass  (p).]     In  like  manner  a 


(A)  As  Co  highways,  vide  bk.  vi. 
pt.  III. 

(0  Without  deed,  it  would  be  a 
mere  revocable  permission.  (See 
Wood  9.  Leadbitter,  18  Mee.  &  W. 
838.) 

(«)  As  to  title  by  prescription, 
vide  post,  p.  692. 

(»)  2  Bl.  Com.  35. 

(o)  See  1  Saund.  by  Wms.  323,  n. 
(6) ;  Clark  v.  Cogge,  Cra  Jac.  170; 
Button  V.  Tayler,  2  Lutw.  1487; 
Howton  e.  Frearson,  8  T.  R.  50; 


Morris  v.  Edgington,  3  Taunt.  24 ; 
Bullard  o.  Harrison,  4  Mau.  &  Sel. 
392;  Hinchlifie  v.  Lord  Kinnoul, 
6  Bing.  N.  C.  24,  25;  Allan  ir. 
Gomme,  11  A.  &  £.  759 ;  Henning 
V.  Burnet,  8  Exch.  187. 

(p)  Blackstone  (vol.  iL  p.  36)  says 
that  "by  the  Law  of  the  Twelve 
"  Tables  at  Rome,  where  a  man  had 
"  the  right  of  way  over  another's 
"  land  and  the  road  was  out  of  repair, 
**  he  who  had  the  right  of  way  might 
*<  go  over  any  part  of  the  land  he 
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tenant  at  will  shall^  after  the  determination  of  his  interest 
bj  the  lessor,  have  fiee  entry,  ^ress  and  regress  into  the 
land,  in  order  to  cat  and  carry  away  the  emUemeoits ;  for 
when  the  law  gires  a  right,  it  gives  every  thing  necessary 
to  its  exercise  (p). 

IIL  Watercourses  are  also  a  species  of  incorporeal  here- 
ditament. A  watercom^se  may  be  defined,  generally,  as 
the  right  which  a  man  may  have  to  the  benefit  of  the 
flow  of  a  river  or  stream ;  but  such  right  most  commonly 
refers  to  a  stream  passmg  throngh  his  own  land  (9),  and 
the  banks  of  which  belong  either  to  himself  on  both  sides, 
or  to  himself  on  one  side  and  to  his  neighbour  on  the 
other :  in  which  latter  case, — unless  the  stream  be  navig- 
able, for  then  the  bed  of  it,  so  &r  at  least  as  the  tide  of 
the  sea  flows,  presumably  belongs  to  the  crown  (r), — ^the 
proprietor  of  each  bank  is  considered  as  prim&facU  the 
proprietor  also  of  half  the  land  covered  by  the  stream ;  that 
is,  usguefilum  aqua  (s).  In  either  case,  however,  we  are 
to  remark,  that  the  right  in  question  is  distinguiahaUe 
fix>m  that  of  merely  using  the  water  upon  the  soil, 
which  is  incident  as  of  course  to  the  property  in  the  soil 
itself  It  consists  in  having  the  course  of  the  stream 
kept  fi^ee  fix>m  any  interruption  or  disturbance  to  the 
prejudice  of  the  proprietor,  by  the  acts  of  persons  ftom 
without  and  in  parts  not  within  his  own  territory,— 
whether  consisting  in  a  diversion  of  the  water,  or  its 
obstruction,  or  pollution  by  offensive  commixture.  This 
right   prima  facie  belongs  to   every  occupier  of  land 

'*  pleased,  which  was  the  established  emblements,  vide  sup.  pp.  264,  294b 

*'  rule  in  public  as  well  as  private  (q)  See  Wright  v.  Williams,   1 

"  ways.    And  the  law  of  England  Tyr.  &  Gran.  898  ;  Wood  v.  Waud, 

"  in  both  cases  seems  to  correspond  3  Ezch.  748. 

**  with  the  Roman."   But  see  Taylor  (r)  Williams  v.  Wilcox,  8  Ad.  & 

V.  Whitehead,  Doug.  745,  and  the  El.  838. 

note  in  Coleridge's  Blackstone,  ubi  («)  Hale  de  Jure  Maris,  part  i.  c. 

sup.  1 ;  Wright  v.  Howard,  1  Sim.  ft  Stu. 

Ip)  Co.  Litt  55  a,  56  a.     As  to  190 ;  2  Rol.  Ab.  170. 
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over  which  water  passes  (^);  for  though  running  water, 
air  and  light  are  all  publid  juris^  jet  to  a  certain  extent 
they  are  subject  (as  before  shown)  to  appropriation  by 
force  of  an  actual  occupancy  («) ;  and  he  who  is  in  pos- 
session of  any  soil,  is  prima  facie  in  possession  also  of  die 
fiee  course  of  the  streams  which  flow  over  its  sur&ce  ( x). 
But  the  right  may  be  divested  by  express  agreement 
between  the  parties  interested ;  or  by  long  usage,  which 
is  evidence  of  some  antient  agreement  of  that  description. 
And  therefore  my  general  claim  to  have  the  water  of  such 
a  stream  flowing  freely  and  without  disturbance  over  my 
land,  may  be  successfully  opposed  by  my  neighbour,  if  he 
can  prove  that,  by  some  grant  of  mine  or  of  my  ancestors, 
he  is  authorized  to  keep  up  a  mill  or  the  like,  and  thereby 
to  cause  an  obstructicm  of  the  stream — or  if  he  can  esta- 
blish a  title  by  long  usage  to  do  so.  He  has  then  a 
wateicouree  for  such  special  purpose,  by  gnmt  or  by  pre- 
scription  (y) ;  to  which  the  general  right,  that  I  might 
otherwise  have  had  by  occupancy,  has  become  subor- 
dinate {z). 


lY.    Of  a  nature  very  similar  to  watercourses  are 
lights  (a) ;  a  term  used  to  express  a  man's  right  to  have 


(0  Shtiry  V.  Piggott,  3  Bulst  840. 
See  Embrey  v,  Owen,  6  Exch.  369. 

(ii)  Canham  v.  Fisk,  2  Tyrw.  156 ; 
vide  Bup.  p.  160. 

(«)  It  is  to  be  observed,  that  tbe 
doctrines  laid  down  in  the  text  as 
to  watercourses  apply  only  to  mrface 
streams  or  rivers.  As  to  weHs,  or 
springs  beneath  the  ground,  see 
Wood  V,  Waud,  8  Exch.  748  ;  Race 
V.  Ward,  4  Ell.  8r  Bl.  702 ;  Chase- 
more  v.  Richards,  2  H.  &  N.  168. 

(ff )  As  to  the  title  by  prescription, 
vide  post,  p.  692. 

(s)  See  Mason  v.  Hill,  8  Bam.  & 
Adol.  304;  8  Barn.  &  Adol.  1,  and 
tbe  cases  there  cited,  where  suffi- 


cient authority  for  the  positions  in 
the  text  on  this  somewhat  obscure 
subject  will  (it  is  conceived)  be 
found.  See  also  Sampson  v.  Hoddi- 
nott,  1  C.  B.  (N.S.)890. 

(a)  As  to  these,  see  Aldred's  case* 
9  Rep.  58  b ;  Cross  ».  Lewis,  2  Barn. 
8e  Cress.  686 ;  Moore  v.  Rawson,  8 
Barn.  &  Cress.  832  ;  Garrit  v.  Sharp, 
8  Ad.  &  El.  823;  Hutchinson  v. 
Copestake,  8  C.  B.  (N.  S.)  102.  See 
also  as  to  the  custom  of  Loiuiom 
with  respect  to  lights,  Shadwell  «. 
Hutchinson,  2  Bam.  &  Adol.  97; 
Wynstanly  v.  Lee,  2  Swanst.  883 ; 
Salters*  Company  9.  Jay,  8  Q.  B. 
109. 
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the  access  of  the  sun's  rajs  to  his  windows^  free  from  any 
obstruction  by  the  occupier  of  the  adjoining  land.  The 
element  of  Ught^  like  that  of  water ^  is  capable  to  a  certain 
extent  of  appropriation  by  mere  occupancy -for  a  man  on 
his  own  knd  hss  a  right  to  all  the  light  which  will  come  to 
him;  and  may  erect  a  house  (even  at  the  boundary  line  of 
his  property^  and  so  as  to  overlook  his  neighbour)  with  as 
many  windows  as  he  pleases  (6).  And  by  force  of  a  grant, 
or  prescription^  he  may  become  entitled  to  maintain  these 
windows  in  freedom  from  all  obstruction  (c).  But  on  the 
other  hand,  in  the  absence  of  any  grant,  and  before  the 
period  has  elapsed  which  suffices  for  the  estabUshment  of 
a  prescriptive  claim,  it  is  competent  to  the  owner  of  the 
adjoining  land  to  construct  a  wall  or  house  on  it,  so  near 
to  the  former  one,  as  to  intercept  the  light,  which  it  would 
otherwise  have  received  (rf) ;  for  his  right  to  erect  edifices 
on  any  part  of  his  own  8oa,  is  as  clear  as  that  of  the  firet 
builder. 

V.  Franchises  are  a  fifth  species.  [Franchise  andUberty 
are  used  as  synonymous  terms ;  and  their  definition  is  a 
royal  privilege,  or  branch  of  the  crown's  prerogative, 
subfflsting  in  the  hands  of  the  subject  {e).  Being  therefore 
derived  from  the  crown,  they  must  arise  firom  royal  grant ; 
or  in  some  cases  may  be  held  by  prescription,  which,  as 
has  been  fi:^quently  said,  presupposes  a  grant  (/).  The 
kinds  of  them  are  various  and  almost  infinite ;  we  will  here 
mention  some  of  the  principal,  premising  only  that  they 
may  be  vested  in  either  natural  persons  or  bodies  politic ; 
in  one  man  or  in  many ;  but  the  same  identical  firanchise 

(b)  Per  Bayley  and  Holroyd,  Js^  the  length  of  time  which  suffices  for 
Cross  V.  Lewis,  2  Bam.  &  Cress.  689,  its  establishment,  vide  post,  p.  692. 
691;  per  Littledale,  J.,  Moore  v.  {d)  Blanchard  r.  Bridges, ubi  sup. 
Rawson,  S  Barn.  &  Cress.  340.  Per  Littledale,  J.,  Moore  v.  Rawson, 

(c)  Blanchard  v.  Bridges,  4  Ad.  ubi  sup. 

&  El.  195 ;  Swansborough  v.  Coven-  (e)  Finch,  L.  164. 

try,  9  Bing.  305.    As  to  the  title  by  (/)  Co.  Litt.  114  a. 

prescription  in  the  case  of  lights,  and 
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[that  has  before  been  granted  to  one,  cannot  be  bestowed 
on  another,  for  that  would  prejudice  a  former  grant  (g). 

To  be  a  county  palatine  is  a  franchise  vested  in  a  number 
of  persons  (A).  It  is  likewise  a  franchise  for  a  number  of 
persons  to  be  incorporated,  and  subsist  as  a  body  politic, 
with  a  power  to  maintain  perpetual  succession,  and  do 
other  corporate  acts ;  and  each  individual  member  of  such 
corporation  is  also  said  to  have  a  franchise  or  freedom.] 
So  there  may  be  a  franchise  [to  have  a  baihwick  or  Kberty 
exempt  from  the  sheriff  of  the  county,  wherein  the  grantee 
only  and  his  officers  are  to  execute  all  process  (i)  :]  and 
other  franchises  there  are  which  are  frequently  anneied  to 
manors  (A) ;  as  for  a  man  to  hold  a  court  leet  for  the 
administration  of  criminal  justice,  in  certain  cases,  among 
the  tenants  and  residents  of  his  manor  (/).  So  there  may 
be  a  franchise  [to  have  wai&,  wrecks,  estrays,  treasure- 
trove,  royal  fish,  and  forfeitures  (m);]  the  nature  of  which 
will  more  particularly  appear  when  we  come  to  speak  of 
the  crown's  prerogative  (n) :  to  have  a  fair,  market,  ferry, 
or  the  like, — with  the  right  of  taking  toll  there  (o):  or  [to 
have  forest,  chase,  park,  warren,  or  fishery.]  Among 
these  there  are  many  which  belong,  in  point  of  arrange* 
ment,  to  other  parts  of  the  present  treatise ;  but  to  others 
more  particular  notice  is  due  in  this  place. 

1.  And,  first,  as  to  fairs,  markets,  and  ferries.     A  man 
may  have  a  right  to  hold  a  &ir  or  market,  or  to  keep  a 


Or)  2  Roll.  Ab.  191 ;  KeUw.  196. 
Ab  to  the  forfeiture  of  franchise, 
vide  pott,  p.  691. 

(A)  Aa  to  counties  palatine,  yide 
sup.  p.  133. 

(t)  See  13  &  14  Vict.  c.  105,  for 
facilitating  the  union  of  liberties 
with  the  counties  in  which  they  are 
situate;  and  21  Vict.  c.  22,  abolishing 
certain  franchise  prisons. 

{k)  As  to  manors,  vide  sup.  p. 
219. 


(/)  As  to  a  court  leet,  vide  post, 
bk.  VI.  c.  XIV. 

(m)  Blackstone  (vol.  ii.  p.  37} 
adds  **  deodands  "  to  these  iustancea 
of  franchises ;  but  by  9  &  10  Vict.  c. 
62,  deodands  are  abolished.  See  as 
to  their  nature,  post,  bk.  iv.  pt.  i. 

C.  VII. 

(«)  Vide  post,  bk.  iv.  pt.  i.  c.  vi. 

(o)  As  to  the  tolls  of  fairs  or  mar* 
kets  belonging  to  the  crown,  see  15 
&  16  Vict  c  62,  8.  6. 
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boat  for  the  fenTing  of  passengers ;  and  this  either  by 
rojal  grant  or  by  prescription  (p).  But  (unless  under  an 
act  of  parliament)  no  other  title  than  these  will  suffice ; 
for  no  &ir,  market  or  feny  can  be  lawfully  set  up  with- 
out licence  fiom  the  crown  (9).  On  the  pther  hand,  a 
man  may,  under  such  titles,  lawfully  daim  to  be  lord 
of  a  &ir  or  nuurket,  though  he  be  not  the  owner  of  the 
soil  on  which  it  is  held(r):  or  to  be  the  proprietor  of  a 
feny,  though  he  be  not  the  owner  either  of  the  water  over 
which  it  is  exerciaed  («),  or  of  the  soil  on  either  side  of 
the  river  (t) ;  but  he  must  possess  over  the  soil  such  rights, 
at  least,  as  will  authorize  him  to  embark  and  disembark  his 
passengers  thereon  (a).  The  right  to  take  toll,  also,  from 
the  customers,  is  usually — ^though  in  the  case  of  a  fiur 
or  market  not  necessarily  (:c)— a  part  of  the  privilege ;  and 
the  tolls  of  a  fiur  or  maxket  are  due  either  in  respect  of 
goods  sold  there  (that  is,  from  the  seller,  not  the  buyer),  or 
for  stallage  or  pickage,  or  the  like,  in  respect  of  stalls  or 
poles  fixed  in  the  soil  (y).  But  the  right  of  the  crown  to 
authorize  the  collection  of  tolls  is  viewed  by  the  law  with 
a  salutary  jealousy ;  so  that  no  burthen  of  that  kind  can 
be  imposed  on  the  public,  unless  it  have  (in  the  language 


{p)  2  Inst  220;  Trotter  v.  Harris, 
2  Y.  &  J.  285.  Fairs  and  markets 
are,  however,  often  regulated  by  act 
of  parliament ;  and  see  10  &  1 1  Viet 
c.  14  (called  ''The  Markets  and  Fairs 
Clauses  Act,  1847"),  consdlidatiflg 
into  one  statute  certain  proTisions 
usually  inserted  in  such  acts  of  regu- 
lation. As  to  days  on  which  fairs 
and  markets  are  not  to  be  held,  see 
27  Hen.  6,  c  6 ;  18  &  14  Vict  c.  28. 
As  to  Greenwich  market,  see  12  & 
18  Vict  c.  28.  As  to  a  metropo- 
litan maricet  in  lieu  of  Smithfield, 
14  ft  U  Vict  c  61. 

{q)  2  Inst  220;  R.  v.  Marsden,  8 
Burr.  1812 ;  Willes,  £12,  (n.) ;  Com. 


Dig.  Piscary,  B. ;  Hale,  de  Jure  Ma- 
rit,  part  i.  c.  2. 

(r)  Bac.  Ab.  Fairs,  8tc.  D. n. (a); 
Mayor  of  Northampton  v.  Ward,  2 
Stra.  1238;  1  Wils.  107;  but  see 
per  Littledale,  J.,  R.  v.  Staricey,  7 
Ad.  &  £.  106. 

(«)  Com.  Dig.  in  tit  Piscary,  B. 

(0  Peter  «.  Kendal,  6  B.  &  C. 
708. 

(a)  Ibid. 

(»)  Heddy  v.  Wheelhouse,  Cro. 
Eliz.  658,  692 ;  Lord  Egremont  v. 
Saul,  6  Ad.  &  El.  024 ;  E.  o.  6tarkey» 
7  Ad.  8e  El.  106. 

(y)  2  Inat  219. 
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of  the  books)  a  reasonable  commencement  {z) ;  tbat  is, 
unless  it  be  founded  on  an  adequate  consideration  as  be- 
tween the  public  and  the  grantee  :  which  consideration,  in 
the  case  of  a  &,ir  or  market,  is  the  duty  incumbent  on  the 
grantee  to  provide  ground  for  the  purpose,  and  to  regulate 
the  proceedings ;  in  that  of  a  ferry,  to  keep  up  a  boat  for 
the  passage  over  a  stream  not  otherwise  fordable  (a).  And 
it  is  also  essential  that  the  burthen  be  reasonable  in  its 
amount  (b) ;  for  where  the  tolls  granted  are  outrageous,  the 
franchise  is  illegal  and  void  (c).  It  is  however  to  be  re- 
marked, that,  when  any  of  the  privileges  in  question  can 
be  shown  to  exist,  the  party  entitled  to  it  has  a  right  of 
action,  not  only  against  those  who  refuse  or  evade  pay- 
ment of  toll  where  it  is  due,  but  ag&inst  those  also  who 
disturb  his  franchise  by  setting  up  a  new  fair,  market  or 
ferry,  so  near  to  his  as  to  diminish  his  custom  (d) ;  while 
on  the  other  hand  he  is  himself  liable  to  be  criminally  in- 
dicted, if  by  his  wilful  act,  or  even  by  his  neglect  of  duty, 
the  subjects  of  the  realm  are  obstructed  in  its  lawfrd 
use  (e). 

2.  As  to  the  franchises  of  forest,  chase,  park,  warren, 
and  fishery. 

A  forest  (in  the  legal  sense)  is  the  right  of  keeping,  for 
the  purpose  of  venary  and  hunting,  the  wild  beasts  and 
fowls  of  forest,  chase,  park,  and  warren,  (which  means  in 
effect  all  animals  pursued  in  field  sports,)  in  a  certain  ter- 
ritory or  precinct  of  woody  ground  or  pasture  set  apart  for 
the  purpose ;  with  laws  and  officers  of  its  own,  established 


(«)  2  Bl.  Com.  37;  Mayor  of  Not- 
tingham V.  Lambert,  Willes,  116. 
(a)  Heddy    v.  Wheelhouse,  ubi 

BUp. 

(6)  Ibid. ;  2  InsL  219. 

(c)  Stat.  1  Westm.  c.  31  ;  2  Inst 
219 ;  Cro.  Eliz.  ubi  sap. ;  2  BL  Com. 
37  ;  Willes,  ubi  sup. 

(d)  2  Roll.  Ab.  HO;  Com.  Dig. 

VOL.  I. 


Action  on  the  Case  for  a  Nuisance, 
(A);  Blisset  o.  Hart,  Willes,  ^03; 
De  Rutzen  v.  Lloyd,  5  Ad.  &  E. 
456 ;  Bridgland  e.  Shapter,  6  Mee. 
&  W.  37fi ;  Pim  p.  Curell,  6  Mee.  & 
W.  234. 

(€)  Willes,  512,  (n.);   Payne  «• 
Partridge,  1  Show.  231. 

X  X 
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for  protection  of  the  game  (/).  It  is  a  principle  of  our 
law^  that  will  be  noticed  more  fully  in  its  proper  place,  that 
in  general  no  man  can  make  title  to  animals ^erg  fiahcrg— 
which,  while  the^  remain  wild,  are  accounted  nuUius  in 
boniSf  or  (what  amounts  to  the  same  thing)  as  the  common 
property  of  mankind.  From  this  it  results,  that,  though 
a  man  may  take  or  kill  on  his  own  lands  any  particular 
animals  that  may  happen  to  be  found  there  (^),— subject 
to  the  restrictions  imposed  by  the  Grame  Acts,  of  which 
we  shall  speak  hereafter(A),  and  so  that  he  invade  not  any 
exdusire  franchise  of  sporting,  which  another  person  may 
possess  oyer  the  same  territory)  (t), — yet  he  is  not  at 
liberty  to  confine  beasts  of  yenaiy  in  a  wild  state  within  a 
particular  precinct,  ftyr  the  mere  purpose  of  diversion  (even 
though  on  his  own  soil) ;  for  this  is  in  some  sense  to  ap- 
propriate what  belongs  equally  to  others,  and  is  in  the 
nature  of  an  milawfiil  monopoly  (A).  Such  at  least  was 
the  principle  of  the  antient  law,  which  appears  in  this 


(/)  Co.  Litt.  233  a ;   Manwood, 
Foreit  Laws,  41,  52,  edit.  1665. 

(g)  Case  of  Monopolies,  11  Rep. 
87  b.  filackstone  (vol.  ii.  p.  415) 
supposed  that  the  Norman  race  of 
kings  introduced  the  doctrine,  that 
the  right  of  pursuing  and  taking 
beasts  of  venary  belongs  in  every 
eaae  to  the  sovereign  only,  or  those 
by  him  authorized:  and  he  con- 
sidered this  as  a  still  existing 
doctrine  of  our  law,  and  held  that 
(however  common  the  contrary  sup- 
position might  be)  no  private  person 
was  entitled  at  common  law  to  kill 
game,  unless  he  could  show  a  right 
of  freewarren.  But  Blackstone's 
views  on  this  subject  have  been  with 
reason  controverted;  and  the  true 
rule  seems  always  to  have  been  that 
which  is  stated  by  the  learned  com- 
mentator himself,  as  allowed  among 


the  Saxons,  viz.,  that  in  general 
every  man  has  a  right  to  hunt,  frc 
on  his  own  grounds  (see  Wilk.  Leg. 
Angl.  Ssx.  LL.  Can.  c.  77)— a  right, 
however,  that  is  modified  as  men- 
tioned  in  the  text.  See  Chit  Game 
Laws,  3;  11  Rep.  87  b  ;  Ld.  Raym. 
251  ;  Saik.  555. 

(A)  Vide  post,  bk.  ii.  pt  ii.  c.  ii. 

(i)  Lord  Dacre  «.  Tebb,  2  Bl. 
Rep.  1151. 

(k)  None  can  make  a  park,  chase, 
or  warren  without  the  king's  licence : 
for  that  is,  quodammodo,  to  appro- 
priate those  creatures  which  are  firm 
nahtra,  and  «tt^/titf  m  b<mi»,  and  to 
restrain  them  of  their  natural  Ii- 
berty ;  Case  of  Monopolies,  1 1  Rep. 
87  b ;  and  see  ibid.  86  a;  2  Rol. 
Ab.  83,  812;  2  Inst  199;  Com. 
Dig.  Chase,  (D). 
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particuiar  to  remain  unaltered ;  though  by  a  distinction 
introduced  in  comparatiyelj  modem  times^  some  kinds  of 
aniTTiftlfl  ferm  natur€B,  such  as  deer^  rabbits^  and  the  like, 
may  be  law&llj  kept  by  any  person  in  an  inclosed  place, 
if  preserved  as  property  ^  and  not  merely  for  the  purpose  of 
the  chase  (Q.  But  the  practice  of  keeping  up  animals  in 
a  wild  state  for  mere  diversion,  though  forbidden  to  the 
subject,  has  been  at  all  times  permissible,  as  a  matter  of 
prerogative,  to  the  sovereign.  For  we  find,  that  even 
among  the  Saxons  there  were  woody  and  desert  tracts 
called  the  forests,  which,  [having  never  been  disposed  of 
in  the  first  distribution  of  lands,  were  held  therefore  to 
belong  to  the  crown;]  and  that  [these  were  filled  with 
great  plenty  of  game,  which  our  royal  sportsmen  reserved 
for  their  own  diversion,  on  pain  of  a  pecuniary  forfeiture 
for  such  as  interfered  with  their  sovereign.  But  every 
freeholder  had  the  full  Hberty  of  sporting  upon  his  own 
territories,  provided  he  abstained  firom  the  king's  forests, 
as  is  fidly  explained  in  the  laws  of  Canute  (m);  which 
indeed  was  the  antient  law  of  the  Scandinavian  conti- 
nent (n),  fix)m  whence  Canute  probably  derived  it  (o).] 
Afterwards,  upon  the  Conquest,  the  Norman  race  of  sove- 
reigns exceeded  even  their  predecessors  in  the  eager  en- 
joyment of  this  branch  of  the  prerogative ;  for  not  only 
did  they  extend  the  limits  of  the  antient  forests,  by 
encroachment  on  the  lands  of  their  subjects,  and  lay  out 
new  ones  at  their  pleasure,  without  regard  to  the  rights 
of  private  property  (/>);  but  they  established  a  particular 
system  of  forest  law  (9),  under  colour  of  which  [the  most 

(0  See  Davies  v.  Powell,  Willes,  miMsum,"  —  Stiernhook,     de    Jure 

48 ;  Morgan  v,  Abergavenny,  8  C.  B.  Sueon.  1.  2,  c.  8. 

768.  (0)  2  BI.  Com.  415. 

(m)  Wilk.  Leg.  Angl.  Sax.  LL.  (p)  Manw.  819;  4  lnat300,801. 

Can.  e.  77.  (9)  1  Reeves'i  Hiit.  Eng.  Law, 

(«)  "Cuiqueinffroprio/undoquam'  206. 
libei  feram  quoquo  mode  vtnari  per- 

xx2 
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[horrid  tyraimies  and  oppressions]  were  exercised  (r) :  so 
that  our  ancestors  at  length  became  [as  zealous  for  its 
reformation,  as  for  the  relaxation  of  the  feudal  rigours  and 
other  exactions  introduced  by  the  Norman  fiunilj;]  and 
struggled  for*  the  Charta  de  Foresta^  as  strenuouslj  as  for 
the  Great  Charter  itself  («).  By  this  forest  charter,  con- 
firmed in  parliament  in  the  ninth  year  of  Henry  the 
third  (J)y  many  forests  unlawfully  made  (or  at  least  many 
precincts  added  by  imlawful  encroachment  to  the  antient 
ones)  were  disafforested^  so  as  to  remit  to  the  former  owners 
their  rights  («), — though  in  the  case  of  such  precincts, 
called  thenceforward  purlieusy  the  crown  still  continued  to 
exercise  some  of  its  privileges  (a:), — while  in  the  forests 
that  remained  entire  many  abuses  were  reformed  or 
mitigated.  And  owing  to  ihe  variety  of  statutes  after- 
wards  made  for  amelioration  of  the  forest  laws,  and  above 
all  to  the  entire  disuse  of  them  for  centuries  past  by  our 
sovereigns  (y),  this  branch  of  the  prerogative  has  long 
ceased  to  be  a  grievance  to  the  subject  {z).     Some  of  the 


(r)  "The  penalty  for  killing  a 
"  itag  or  boar  was  loss  of  eyes — for 
"  William  loved  the  great  game/' 
says  the  Saxon  Chronicles,  "as  if  he 
**  had  been  their  father.*'— Hallam*s 
Mid.  Ages,  vol.  ii.  p.  426,  7th  edit. 

(«)  2  Bl.  Com.  416. 

(t)  Its  clauses  had  been  previously 
incorporated  in  the  Great  Charter  of 
John,  granted  at  Bunnymede.  Hal- 
lam's  Mid.  Ages,  vol.  iii.  p.  222,  n. 
7th  edit. 

(tt)  Beeves's  Hist,  of  Eng.  Law, 
vol.  i.  p.  254.  This  charter  is 
considered  by  Lord  Coke  as  only 
a  declaratory  law ;  and  he  holds  that 
Che  king  could  never  make  forests 
in  the  land  of  his  subjects,  without 
their  consent.    (4  Inst.  300.) 

(x)  4  Inst  303,  304 ;  Com.  Dig. 


Chase,  1.  Purlieu  is  variously  de- 
rived from  pur  lieu  (exempt  place), 
4  Inst,  ubi  sup. ;  or  p&urallie,  peram- 
bulation. Com.  Dig.  Chase,  (I.  1.) 

(y)  An  attempt  to  revive  them 
was  made  by  Charles  the  first,  and 
courts  were  held  by  the  chief  justice 
in  eyre,  for  recovery  of  the  king's  fo- 
restal  rights  (Hallam's  Const.  Hist 
vol.  ii.  p.  13) ;  but  by  16  Car.  1,  c.  16, 
the  extent  of  the  royal  forests  is  now 
fixed  according  to  their  boundaries 
in  the  twentieth  year  of  James  the 
first ;  and  no  place  is  to  be  hereafter 
accounted  forest,  where  forest  courts 
were  not  held  within  sixty  years  be- 
fore the  first  year  of  the  reign  of 
Charles  the  first. 

(s)  2  Bl.  Com.  416. 
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royal  forests  however  still  exist  (a) ;  and  with  some  few 
exceptions,  such  as  the  New  Forest  in  Hampshire,  founded 
by  the  Conqueror,  that  of  Windsor  by  Henry  the  eighth, 
and  that  of  Richmond  by  Charles  the  first  (&),  are  of  such 
remote  antiquity,  that  no  trace  is  said  to  remain  in  history 
of  their  first  creation  (c). 

Though  a  forest  is  in  general  a  royal  possession,  we  are 
nevertheless  to  observe  that  it  is  capable  of  being  vested 
in  a  subject  (d) ;  for  if  the  sovereign  grant  a  forest  to  a 
private  person,  with  words  expressly  authorizing  the  admi- 
nistration of  forest  law  there,  the  grantee  will  have  that 
feinchise  to  its  fiill  extent,  with  all  the  appropriate  courts 
and  officers  (e).  It  is  also  to  be  remarked,  that  a  forest  is. 
a  right  which  the  owner  thereof  (whether  sovereign  or 
subject)  may  have  either  in  his  own  lands  or  the  lands  of 
another  (/) :  and  in  this  respect  it  differs  from  a  right  of 
conunon,  and  the  other  incorporeal  hereditaments  above 
described ;  for  these,  as  they  issue  out  of  the  soil,  cannot 
exist  in  the  same  man  who  is  general  owner  of  the  soil 
itself,  (the  latter  title  superseding  all  inferior  claims  like 


(a)  See  12  &  13  Vict  c-  81,  autho- 
rizing a  commission  to  inquire  into 
rights  or  claims  over  the  New  Forest 
and  Wahham  Forest ;  14  &  15  Vict. 
c.  43,  for  disafforesting  the  forest  of 
Hainault ;  14  &  15  Vict  c.  76,  16  & 
17  Vict  c.  19,  and  17  &  18  Vict  c. 
49,  as  to  her  Majesty's  rights  in  the 
New  Forest;  16  &  17  Vict  c.  36, 
and  19  &  20  Vict.  e.  32,  as  to  dis- 
afforesting  the  forest  of  Which  wood ; 
16  &  17  Vict  c.  42,  as  to  disafforest- 
ing  the  forest  of  Whittlewood ;  18  & 
19  Vict  c  46,  as  to  disafforesting 
the  forest  of  Woolmer;  19  &  20 
Vict  c.  18,  for  management  of  lands 
of  her  Majesty  within  the  late  forest 
of  Delamere ;  21  &  22  Vict  c.  87, 
as  to  commonable  lands  within  the 


forest  of  Hainault ;  24  &  25  Vict  c. 
40,  as  to  the  forest  of  Dean  and  the 
mines  and  quarries  therein. 

(6)  As  to  Richmond  Park,  see 
HaIIam*8  Const  Hist.  vol.  ii.  p.  14,  n. 
drd  edit. 

(c)  See  4  Inst  319,  where  it  is 
said  that  the  forests  in  England  are 
in  number  sixty-nine ;  see  also  as  to 
the  antiquity  of  the  forests,  4  Inst. 
293,  294. 

(d)  Co.  Litt  233  a. 

(«)  Case  of  Leicester  Forest,  Cra 
Jac.  155;  see  Coleridge's  Black- 
stone,  vol.  ii.  p.  88,  n.  (19). 

(/)  4  Inst  801,  318;  Lord  Dacre 
V.  Tebb,  2  B].  Rep.  1151 ;  Sutton  v. 
Moody,  Ld.  Raym.  251. 
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these,)  and  are  consequently  rights  which  a  man  can  claim 
to  exercise  only  in  alieno  soloig);  but  a  forest,  and  indeed 
all  franchises  in  general,  are  inheritances  collateral  to  the 
ownership  of  the  land  (A),  and  may  be  claimed  by  a  man 
either  in  propria  solo  or  in  alieno(i).  The  owner  of  a 
forest  is  also  considered  (notwithstanding  the  general  rule 
that  title  cannot  be  made  to  things  ^«  naturcB)  as  having 
a  quahfied  property  in  the  wild  animals  of  chase  and  venary 
there  found,  so  long  as  they  continue  therein;  and  no  other 
person  can  lawfully  take  them  within  those  precincts,  or 
chase  them  from  thence  and  take  them  in  other  ground  (j). 
But  if  a  wild  animal  strays  from  the  forest,  it  ceases  to  be 
ihe  property  of  the  owner  of  the  franchise,  and  will  belong 
to  the  first  taker  (A). 

A  chase  is  a  franchise  granted  by  the  crown  to  a  subject, 
empowering  the  latter  to  keep  for  his  diversion,  within  a 
certain  precinct  so  called,  the  wild  animals  of  chase,  which 
in  a  legal  sense  are  the  same  with  those  to  which  the  right 
of  forest  extends  (/);  but  the  franchise  does  not  authorize 
the  establishment  of  forest  law  within  such  precinct  (m). 

A  park  properly  signifies  an  inclosure,  and  is  popularly 
apphed  to  any  ground  which  a  gentleman  chooses  to  sur- 
round with  a  wall  or  paling,  and  to  stock  with  a  herd  of 
deer;  but  in  the  technical  sense  in  which  we  now  use  the 
term,  a  park  is  nearly  equivalent  to  a  chase,  being  in  effect 
no  other  than  a  chase  incIosed(n). 

Afree-warren^o)  is  a  similar  finnchise,  granted  by  the 


(g)  See  Lloyd  v.  Earl  Powis,  4 
£1.  &  Bl.  485. 

{h)  4  Inst.  818. 

(0  2  Bl.  Com.  88. 

(j)  Sutton  V,  Moody,  Ld.  Raym. 
251 ;  2  Bl.  Com.  894,  395,  419. 

(k)  12  Hen.  8,  f.  10,  cited  2  Chris- 
tian's Black.  419,  n. ;  and  see  Keilw* 
80 ;  Sutton  v.  Moody,  ubi  sup. 

{I)  Co.  Litt  233  a. 


(m)  Manw.  52;  see  also  2  BL 
Com.  415,  where  a  chase  or  a  park 
is  described  as  *'  a  smaller  forest  in 
"  the  hands  of  a  subject,  but  not 
"  governed  by  the  forest  laws.*' 

(n)  Manw.  52;  2  Bl.  Com.  38. 

(o)  See  Bro.  Ab.  tit.  Warren; 
Dyer,  30  b ;  Co.  Litt.  2  a,  114  b  s 
Keilw.  148,  n. ;  Bowlston  v.  Hardy, 
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crown  to  a  subject,  [for  preservation  or  custody,  as  the 
word  signifies,  of  beasts  and  fowls  of  warren ;]  whicb, 
according  to  Lord  Coke,  are  "  hare,  coney,  roe,"  "  partridge, 
quail,  rail,  &c.,"  '*  pheasant,  woodcock,  &c.,"  **  mallard, 
heron,  &c.''(p).  To  this,  as  well  as  to  chase  and  park, 
apply  generally  the  principles  which  have  been  before 
noticed  in  respect  of  a  forest;  with  this  exception,  how* 
ever,  as  to  a  park,  that  it  is  incapable  of  being  claimed  in 
alieno  solo,  and  can  exist  only  in  land  belonging  to  the 
owner  of  the  firanchise  himself  (y). 

[A  free-fishery  (r),  or  exclusive  right  of  filing  in  a 
public  river,  is  also  a  royal  finnchise(«).]  As  the  bed  or 
soil(09  so  the  right  of  fishing  presumably  belongs,  in  private 
rivers  (viz.  those  not  navigable),  to  the  owners  of  the  land 
on  either  side,  and  to  them  only(tt).  In  those  which  are 
public — ^that  is,  navigable  (x), — ^the  bed  (so  fiur  at  least  as 


Cro.  Eliz.  648 ;  Wadbunt  p.  Damme, 
Cro.  Jac  45 ;  Case  of  Leicester 
Forest  ibid.  155 ;  1  Saund.  84,  n.  (S) ; 
Attorney -General  v.  Parsons,  2 
Tyrw.  228 ;  Vere  v.  Lord  Cawdor, 
11  East,  568;  Merest  o.  Harvey,  5 
Taunt  442 ;  Lord  Dacre  v.  Tebb,  2 
Bl.  Rep.  1151 ;  Patrick  o.  Green  way, 
1  Saund.  Z46  b ;  Pannell  v.  Mill,  8 
C.  B.  625. 

(p)  Ca  Litt.  288  a ;  where  these 
&c.'s  are  left  without  explanation. 
Manwood,  on  the  other  hand,  says, 
*'  There  are  only  two  beasts  of  war- 
'*  ren,  the  bare  and  the  coney,  and 
"  but  two  fowls  of  warren,  the 
"  pheasant  and  the  partridge." — 
Manw.  95;  and  see  Barrington*s 
case,  8  Rep.  188  b.  Grouse  are  not 
birds  of  warren.  (Duke  of  DeTon- 
shire  v.  Lodge,  7  B.  8t  C.  $6.) 

(f)  2  Bl.  Com.  88.  Blackstone  re- 
marks on  the  other  hsnd  (p.  89),  that 
freewarren  way  be  claimed  in  alieno 


tolo ;  and  accounts  for  it  by  the  fact, 
that  antiently  keen  sportsmen,  on 
selling  their  lands,  often  reserved  to 
themselves  and  their  heirs  the  free- 
warren  that  they  had  in  them. 

(r)  See  Hale,  de  Jure  Maris,  part 
L  c.  4 ;  Lord  Fitzwalter's  case,  1 
Mod.  105 ;  Warren  v.  Matthews,  1 
Salk.  857 ;  Smith  v.  Kemp,  2  Salk. 
637  ;  Carter  e.  Mercot,  4  Burr.  2162 ; 
Case  of  River  Banne,  Davies,  55. 

(«)  Blackstone  adds,  (vol.  ii.  p. 
89,)  that  it  "i«  considered  as  such 
''  in  all  countries  where  the  feudal 
"  polity  has  prevailed,'*  and  he  cites 
Seld.  Mar.  Claus.  i.  24 ;  Duft>esne, 
V.  503 ;  Craig,  de  Jure  Feod.  II.  8, 
15.  See  also  Mannall  v.  Fisher,  5 
C.  B.  (N.  S.)  856. 

(f )  Vide  sup.  p.  458. 

(«)  Hale,  de  Jure  Maris,  pt.  i. 
c.4. 

{x)  Ibid,  pt  i.  c.  1, 2. 
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the  tide  flows)  appertains  pnm^yacie  to  the  crown— the 
right  of  fishing  to  the  public  at  large  (y).  But  in  either 
one  or  the  other,  there  may  be  a  particular  title  in  some 
individual,  by  which  such  general  or  presumptive  right 
may  be  controlled  (2r);  and  this  may  take  place  in  a  public 
river,  by  force  of  some  royal  grant  or  prescription  entitling 
a  private  person  and  his  heirs  to  the  exclusive  right  of 
fishing  therein:  a  privilege  called  by  Blackstone  a  "fi:ee 
fishery"  (a).  Grants  of  this  description  can  no  longer  be 
made  by  the  crown  (6) ;  being  prohibited  by  King  John^s 
great  charter  (c),  and  the  second  and  third  confirmations 
of  it  in  the  reign  of  his  successor ;  but  the  right  of  con- 
ferring them  was  considered,  (prior  to  these  charters,)  as  one 
of  the  flowers  of  the  prerogative  (<2) ;  and  it  is  fi-om  this 
origin  that  the  validity  of  a  fii^e  fishery  at  the  present  day 
must  in  every  case  be  derived.  The  privilege  materially 
differs,  it  will  be  observed,  fix>m  the  right  of  common  of 
piscary  formerly  mentioned  (e) ;  which  is  not  exclusive  in 
its  nature,  nor  a  firanchise,  but  referable  to  private  rivers, 
and  capable  of  being  created  by  the  grant  of  a  subject.     In 


(y)  Ibid.  c.  4;  Ward  v.  Cresswell, 
WUles,  265 ;  Mayor,  &c.  of  Orford 
•.  Richardson,  4  T.  R.  437 ;  2  H. 
Bla.  182,  S.  C. ;  Bagott  v.  Orr,  2 
Bos.  &  Pul.  472;  Blundell  o.  Cat- 
terall,  6  B.  &  Aid.  268;  Williams 
0.  Wilcox,  8  Ad.  &  E.  833. 

(z)  Hale,  de  Jure  Maris,  part  i. 
c.  1,  4. 

(a)  There  are  in  law,  the  three 
different  terms  of  free  fitfury,  several 
Jithery,  and  common  qf  fishery  or  pis- 
cary (Smith  V.  Kemp,  Salk.  637); 
and  it  is  remarked  by  Blackstone 
(vol.  ii.  p.  40)  that  '*they  are  very 
"  much  confounded  in  our  law 
*'  books ;"  and  a  doubt  is  expressed 
in  Co.  Litt  by  Harg.  122  a,  n.  (7), 
whether  Blackstone*s  own  use  of  the 
term  free-fishery  is  quite  correct, 


and  whether  it  does  not  apply  to  all 
streams,  whether  public  or  private. 
As  to  the  term  *'  several  fishery," 
see  Holford  v.  Bailey,  8  Q.  B.  1000. 

(b)  2  Bl.  Com.  39 ;  Duke  of  So- 
merset  v.  Fogwell,  5  B.  &  Cress.  875. 
As  to  the  re-grant  of  a  former  fran- 
chise of  free  fishery,  when  forfeited 
to  the  crown,  see  the  mayor  of  Col- 
chester o.  Brooke,  7  Q-  B.  385. 

(c)  Cap.  47,  edit.  Oxon. 

{d)  The  right  was  also  exercised 
by  the  crown,  and  granted  out  to 
subjects,  of  making  weirs  on  our 
public  rivers ;  but  this  was  in  like 
manner  restrained  by  Magna  Charta 
and  subsequent  statutes;  see  Wil- 
liams V.  Wilcox,  8  Ad.  k  £.  3U. 

(«)  Vide  sup.  p.  661. 
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fiirtlier  illustration  of  the  difference  between  them,  we  may 
add  that,  in  a  free  fishery,  a  man  has  a  qualified  property 
in  the  fish  before  they  are  caught;  in  a  common  of  piscary, 
he  has  no  property  till  afterwards  (/). 

YI.  Rents  are  the  last  species  of  incorporeal  heredita- 
ments that  we  propose  to  notice.  [The  word  rent,  reditus, 
signifies  a  compensation  or  return]  yielded  periodicaUy,  to 
a  certain  amount,  out  of  the  profits  of  some  corporeal  here- 
ditament, by  the  tenant  thereof.  To  obtain  a  clear  idea 
of  rent,  it  may  be  useful  to  dwell  a  little  upon  some  of  the 
points  of  this  definition.  First,  then,  it  is  yielded,  that  is, 
paid  as  a  thing  due.  And  therefore  it  is  said  by  the  antient 
lawyers,  to  lie  in  render,  in  contradistinction  to  those  incor- 
poreal hereditaments,  (as  common  or  the  like,)  which  the 
party  entitled  to,  is  to  take  for  himself,  and  which  are, 
consequently,  said  to  lie  in  prendre  (g).  It  must  also  be  of 
certain  amount,  or  that  which  may  be  reduced  to  certainty, 
by  either  party;  for  cerium  est,  quod  cerium  reddi  potest {h). 
It  must  besides  be  payable  periodically ;  as  yearly,  or  in 
every  second,  third  or  fourth  year,  or  the  like(t)-  Again, 
is  is  considered  as  payable  out  of  the  profits(A)  of  the  land, 
and  must  consequently  [not  be  part  of  the  land  itself; 
wherein  it  differs  from  an  exception  in  a  grant,  which  is 
always  of  part  of  the  thing  granted(Z)-]  Thus  a  man  can- 
not reserve,  by  way  of  rent,  the  vesture  or  herbage  of  the 
land  demised(iw).  [Yet  there  is  no  occasion  for  it  to  be,  (as 
it  usually  is,)  a  sum  of  money;  for  spurs,  capons,  horses, 
com  and  other  matters  may  be  rendered  by  way  of  rent  (n).] 
Moreover,  [it  must  issue  out  of  hereditaments  corporeal 
Therefore  a  rent  cannot  be  reserved  out  of  a  common,  a 


(/)  2  Bl.  Com.  40:  F.  N.  B.  88;  (/)  Plowd.  13;    8  Rep.  71 ;  Co. 

Smith  V.  Kemp,  2  Salk.  637.  Litt.  142  a. 

(g)  Burton,  Compend.  375.  (m)  Co.  Litt.  142  a. 

{h)  Co.  Litt.  142  a.  (n)  Ibid.;    see  Doe  v.  Benham, 

(i)  Ibid.  47  a.  7  Q.  B.  982. 

{k)  Ibid.  141  b,  142. 
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[franchise,  or  the  like(o).]  And,  lastly,  the  person  from 
whom  it  is  due  must  be  the  tenant  of  the  land.  But  his 
tenancy  may  be  either  in  possession,  remainder  or  reyer- 
sion;  for  a  rent  may  be  as  well  reserved  upon  the  grant 
of  a  reversion  or  remainder,  as  on  the  conveyance  of  an 
estate  in  possession  (p). 

[There  are  at  common  law,  three  manner  of  rents,  rent- 
service,  rent-charge,  and  rent-seek  (f).]  Sent  service  is 
where  the  rent  accrues  in  connection  vnth  a  tenure,  at- 
tended (as  tenure  almost  invariably  is)  by  fealty  or  by 
fealty  and  other  services(r);  and  this,  whether  the  party 
to  whom  the  rent  is  due  be  entitled  to  fealty,  as  having  the 
reversion  of  the  land  out  of  which  it  issues,  or  as  having  the 
mere  seigniory  («).  Thus  if  A.,  seised  in  fee,  make  a  gift 
of  land  to  B.  in  tail,— or  demise  to  him  for  life,  or  years, 
— ^reserving  a  rent ;  or  if  B.  be  seised  in  fee  of  a  tenement 
holdenof  A.  as  lord  of  a  certain  manor,  at  a  certain  antient 
rent ;  such  rent  is,  in  either  case,  rent-service:  for  it  is  due 
as  from  a  tenant  owing  fealty  to  his  lord(f).  To  rent  of 
this  description  the  common  law  attached,  as  of  common 
right, — and  independently  of  any  express  provision  for  that 
purpose  between  the  parties  («), — ^the  power  of  distress  (x); 


(o)  Co.  Litt  142  a,  144  a,  47  a ; 
Gilb.  Rents,  20.  The  sovereigni 
however,  by  prerogative,  and  in 
some  caiea  a  subject,  by  statute,  may 
have  a  rent  issuing  out  of  an  incor- 
poreal hereditament.  (Gilb.  Rents, 
22.)  And,  in  every  case,  the  reser- 
vation of  rent  upon  an  incorporeal 
inheritance  will  be  binding  on  the 
lessee,  as  a  contract  to  pay  so  much 
money.    (Cruise,  Dig.  Rents.) 

( p)  Co.  Litt.  47  a,  142  a ;  Bac. 
Ab.  Rent,  B. 

(q)  Litt.  s.  213. 

(r)  Ibid.;  Co.  Litt  142  a. 

(9)  Vide  sup.  p.  252. 

(t)  If  a  man  holds  as  tenant  at 
will  only,  though  subject  to  a  rent, 


yet  it  is  not  rent  service,  for  there  is 
no  fealty ;  (vide  sup.  p.  302.)  The 
lessor,  however,  may  distrain  of 
common  right    (Co.  Litt  57  b.) 

(u)  Litt  s.  214. 

(x)  Lord  Chief  Baron  Gilbert 
(On  Rents,  pp.  3,  5)  remarks,  that 
**  antiently  the  not  paying  attend- 
*'  ance  on  the  lord's  courts,  or  not 
"  doing  the  feudal  service,  was 
**  punished  with  the  forfeiture  of 
'*  the  estate ;  but  these  feudal  for- 
'*  feitures  were  afterwards  turned 
"  into  distresses,  according  to  the 
**  pignorary  method  of  the  civil  law." 
And  this,  he  adds,  "  may  easily  ac- 
"  count  why  the  power  of  distrain- 
"  ing  always  attended    the  fealty ; 
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that  iSj  the  lord  was  entitled^  in  the  event  of  the  rent's  fall- 
ing into  arrear,  to  enforce  payment  without  legal  process^ 
by  entering  the  land,  and  seizing  the  goods  and  chattels 
found  thereon.  The  other  two  species  of  rent  differ  fix)m 
the  former,  in  having  no  connection  with  fealty.  But  more 
particularly — a  rent-charge  ^  is  where  the  owner  of  the  rent 
has  neither  seigniory  nor  reversion,  and  can  consequently 
claim  no  fealty,  but  is  entitled  nevertheless,  by  force  of 
an  express  contract,  to  distrain ;  [as  where  a  man  by  deed 
maketh  over  to  others  his  whole  estate  in  fee  simple,  with 
a  certain  rent  payable  thereout,  and  adds  to  the  deed  a  cove- 
nant or  clause  of  distress ;  viz. — that,  if  the  rent  be  in  arrear 
or  behind,  it  shall  be  lawful  to  distrain  for  the  same  (  y) ;]  or 
where  a  man  by  deed  grants  out  of  the  land  whereof  he  is 
seised,  a  certain  rent  payable  to  another,  with  a  like  clause 
of  distress(2r).  In  either  of  these  cases  [the  land  is  liable 
to  the  distress,  not  of  common  right,  but  by  virtue  of  the 
clause  in  the  deed;  and  therefore  it  is  called  a  rent-charge, 
because  in  this  manner  the  land  is  charged  with  a  distress 
for  the  payment  of  it  (a).]     A  rent  seek  (reditus  siccus)  is 


*'  because  the  power  of  seizure  (for 
"  forfeiture)  could  only  belong  to 
'*  him  in  whote  homage  the  tenant 
"  was,  and  to  whom  the  lands  must 
"  return  when  the  feudal  donation  to 
*'  the  tenant  was  spent"  See  fur- 
ther as  to  ^iretM  for  Rent,  post, 
bk.  ▼.  c.  I. 

(y)  LitL  s.  21T. 

(s)  Ibid.  s.  218. 

(a)  Ibid.  s.  217.  By  IS  &  19 
Vict.  c.  15,  s.  12,  any  annuity  or 
rent- charge  granted  after  the  pass- 
ing of  that  Act  otherwise  than  by 
marriage  settlement,  for  one  or  more 
life  or  lives,  or  for  any  term  of  years 
or  greater  estate,  determinable  on  one 
or  more  life  or  lives,— shall  not  affect 
any  lands,  tenements  or  heredita- 
ments as  to  purchasers,  mortgagees 
or  creditors,  unless  and  until  a  me- 


morandum or  minute  thereof,  such 
as  the  Act  describes,  shall  be  left 
with  the  senior  master  of  the  Court  of 
Common  Pleas  at  Westminster,  to  b« 
by  him  registered  in  a  book ;  which 
book,  all  persons  shall  be  at  liberty 
to  search.  But  by  sect.  14,  the  re- 
gistry of  annuities,  or  rent-charges, 
given  by  will,  is  not  required.  By 
22  &  23  Vict.  c.  36,  s.  10,  the  re- 
lease flrom  a  rent-charge  of  part  of 
the  hereditaments  charged  therewith 
shall  not  extinguish  the  whole  rent- 
charge  ;  but  shall  operate  only  to  bar 
the  right  to  recover  any  part  of  the 
rent-charge  out  of  the  heredita- 
ments released,  without  prejudice 
nevertheless  to  the  rights  of  all 
persons  interested  in  the  here- 
ditaments remaining  unreleased, 
and  not  concurring  in  or  confirming 
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where  the  owner  of  the  rent  has  neither  seigniory  nor  re- 
version^  nor  anj  such  express  power  of  distress  as  above 
described*  Thu8>  in  either  of  the  cases  of  rent-charge  we 
We  just  mentioned,  if  no  clause  of  distress  were  inserted 
in  the  deed,  the  rent  would  be  rent  seek  (6). 

We  must  be  careAil,  however,  to  distinguish  here  be- 
tween the  two  kinds  of  rent  last  above  described  and  an 
annuity 9  which  [is  a  yearly  sum  chargeable  only  upon  the 
person  of  the  grantor  (c).  Therefore  if  a  man  by  deed 
grant  to  another  the  sum  of  20/.  per  annum,  without  ex-* 
pressing  out  of  what  lands  it  shall  issue  (cf),  no  land  at  all 
shall  be  chai^d  with  it,  but  it  is  a  mere  personal  annuity,] 
and  does  not  belong  to  the  class  of  things  real ;  though,  (by 
an  anomaly  which  has  sometimes  led  to  confusion,)  a  man 
may  have  an  estate  of  inheritance  in  it;  that  is,  it  may 
be  made  descendible  to  his  heirs  («),  while  personalty  in 
general  can  devolve  only  to  the  executors  or  administra- 
tors. 

[There  are  also  other  species  of  rents ;  which  are,  how- 
ever, reducible  to  the  three  above  enumerated.  Ment  of 
assize]  are  rents  at  which  the  freeholders  or  copyholders  of 
a  manor  have  held  under  the  lord  from  time  immemorial  (/) ; 
and. they  [cannot  be  departed  from  or  varied ;  those  of  the 
freeholders  are  frequently  called  chief  rents  {reditus  capi^ 
tales),  and  both  sorts  are  indifferently  denominated  quit  rents 
{quieti  reditus),  because  thereby  the  tenant  was  quit  and 
free  of  all  other  services.    When  these  payments  were  re- 


the  release.  Before  this  Act  a  rent- 
charge  was  in  effect  extinguished 
by  a  release  of  part  of  the  heredi- 
taments charged.  (See  Co.  Litt 
147  b.) 

(6)  Litt.  S8.  217,  218. 

(c>  Co.  Litt.  144,  20  a,  and  n.(4), 
by  Harg. 

(d)  As  to  the  cases  in  which  a 
grant  of  this  kind  shall  be  construed 
as  a  rent-charge,  see  Co.  Litt.  147  a. 


(e)  Co.  Litt.  2  a.  According  to 
Blackstone,  (vol.  ii.  p.  40,)  "  a  man 
"  may  have  a  real  estate  in  it."  But 
it  seems  clear  that  this  can  only  be 
in  the  sense  of  an  estate  of  inherit- 
ance, and  that  an  annuity  savours 
in  no  other  respect  of  the  realty ;  see 
Co.  Litt  20  a ;  Aubin  v.  Daly,  4  B. 
&  Aid.  59. 

(J)  2  Inst.  19. 


CHAP.  XXIII. — OF  INCORPOREAL  HEREDITAMENTS.   685 

[ceived  in  silver  or  white  money,  they  were  antiently  called 
white  rents,  reditus  albi{g),  in  contradistinction  to  rents 
reserved  in  grain  or  baser  money,  which  were  caUed  re- 
ditus  nifffi,  or  black  mail  (A).]  Being  connected  with  a 
tenure  by  fealty,  they  are  consequently  rent  service ;  from 
which  it  foUows  that  the  lord  is  entitled,  as  of  common 
right,  to  distrain  for  them  when  they  fall  into  arrear  (i). 
Hack  rent  is  a  term  expressive  only  of  the  proportion  a 
rent  bears  to  the  value  of  the  tenement  on  which  it  is 
charged :  when  it  is  [of  the  full  value  of  the  tenement,  or 
near  it,]  the  rent  is  said  to  be  a  rack  rent.  A  fee  farm 
rent  is  where  an  estate  in  fee  is  granted  subject  to  a  rent 
in  fee,  [of  at  least  one-fourth  of  the  value  of  the  lands  at 
the  time  of  its  reservation  (A) ;]  and  such  rent  appears  to 
be  called  fee  farm,  because  [a  grant  of  lands  reserving  so 
considerable  a  rent,  is  indeed  only  letting  lands  to  &rm  in 
fee  simple,  instead  of  the  usual  method  for  life  or  years.] 
It  results  from  former  explanations,  that  such  a  rent,  if 
created  by  a  subject  since  the  statute  of  Qjiia  emptares  (/), 
can  never  be  a  rent  service,  for  no  fealty  can  be  due  to 
the  grantor ;  but  it  may  be  either  a  rent  seek  or  a  rent- 
charge  (m). 

These  are  the  general  divisions  of  rent ;  but  though  their 
correct  apprehension  is  still  of  importance,  the  difference 
which  formerly  existed  as  to  the  remedies  to  be  pursued  in 
case  of  their  non-payment,  is,  for  practical  purposes,  nearly 


(g)  In  Scotland  this  kind  of  small 
payment  is  called  blanch  holding,  re- 
ditus  albaijirma, 

{h)  2  Inst  19. 

(i)  2  Watk.  Cop.  191  ;  vide  stat. 
Hen.  8. 

{k)  Co.  Litt.  143  b.  Blackstone 
(vol.  ii.  p.  43)  deOnes  a  fee  farm 
rent  as  a  rent-charge  issuing  out  of 
an  estate  in  fee  of  at  least  one- 
fourth,  &c.,  but  apparently  by  a 
misconception  of  Lord  Coke's  mean- 
ing.   See  Co.  Litt.  by  Harg.  144  a, 


n.  (6) ;  and  in  Dong.  627. 

(/)  Vide  sup.  p.  204.  According 
to  Mr.  Hargrave,  a  fee  farm  rent 
cannot  be  created  by  a  subject  since 
this  statute ;  it  being  in  his  opinion 
essential  to  the  definition  of  a  fee 
farm  rent,  that  it  should  be  a  rent- 
service;  Co.  Litt.  by  Harg.  144  a, 
n.  (§) ;  but  see  the  other  authorities 
cited  in  the  last  note. 

(m)  Doug.  627,  note  (1) ;  and  lee 
Litt.  217. 
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at  an  end.  For  it  is  provided  bj  stat.  4  Geo.  II.  c.  28, 
that  every  person  shall  have  the  like  remedy  by  distress, — 
in  cases  of  rent-seek,  rents  of  assize,  and  chief  rents,  which 
had  been  duly  answered  or  paid  for  the  space  of  three 
years  within  twenty  years  before  the  first  day  of  the  ses- 
sion of  parliament  in  which  the  Act  was  passed,  or  should 
be  thereafter  crated, — as  he  would  have  had  in  the  case 
of  rent  reserved  upon  lease  (o). 

With  respect  to  the  manner  of  creating  rents,  it  may  be 
observed  generally,  that  the  methods  are  two — for  either 
the  owner  of  land  may  grant  a  rent  out  of  it,  or  he  may 
grant  the  land  itself,  subject  to  a  reiii{p).  Bent-chatge 
or  rent-seek  may  be  constituted  in  either  of  these  ways  (q); 
rent  service  in  the  latter  only. 

[Rent  is,  regularly,  due  and  payable  upon  the  land  from 
which  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation  (r ).  But  in  the  case  of  the  sovereign,  the  pay- 
ment must  be  either  to  the  crown's  officers  at  the  Exche- 
quer, or  its  receiver  in  the  country  («).  And,  strictly,  rent 
is  demandable  and  payable  before  the  time  of  sunset  of 
the  day  whereon  it  is  reserved  (t),  though  perhaps  not 
absolutely  due  till  midnight  (u).] 

By  the  common  law,  if  the  estate  or  interest  of  the 
person  entitled  to  any  rent  determined  in  the  interval  be- 
tween one  of  the  days  of  payment  and  another  (as  by  his 
death,  supposing  him  to  be  tenant  for  life,)  the  periodical 
sum  then  accruing  was  entirely  lost  to  him  and  his  repre- 
sentative (x) ;  and  supposing  the  rent  itself  not  to  deter- 
mine, but  to  continue  payable  to  some  person  in  remainder 
or  reversion,  the  whole  sum  accruing  in  respect  of  such 

(o)  See  Musgrave  o.  Emmerson,  &  N.  184,  and  Tutton  v.  Darke,  ib. 

16L.  J.(aB.)  174.  647. 

(p)  Anon.  V.  Cooper,  2  Wile.  375.  (ti)  1  Saund.  287 ;  Prec.  Chanc. 

(q)  See  LitL  as.  217,  218.  655;  Salk.  578;  Lord  Rockingham 

(r)  Co.  Litt.  201  b.  v.  Penrice,  1  P.  Wms.  178. 

(«)  4  Rep.  78.  (x)  See  Jenner  v,  Morgan,  1  P. 

(0  Co.  Litt  202  a;    1   Andera.  Wma.  892. 
253.    See  Acocka  o.  Phillips,  5  H. 
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interval  would  belong  to  that  person^  though  the  greater 
portion  of  it  should  have  elapsed  in  the  time  of  his  pre- 
decessor. But  by  4  &  5  Will.  IV.  c.  22  (y),— passed  16th 
June,  1834, — it  is  provided,  that  in  case  of  any  rent  service 
reserved  on  a  lease  made  subsequent  to  the  Act,  by  a  tenant 
in  fee  or  for  life,  or  person  demising  under  a  power*- and 
also  in  case  of  all  other  rents  and  fixed  periodical  payments 
of  any  description  payable  under  any  instrument  executed^ 
or  (in  case  of  a  will)  ^coming  into  operation  after  the  pass- 
ing of  that  Act — there  shall  be  an  apportionment  thereof, 
whenever  the  interest  of  the  person  entitled  to  the  same 
determines  by  death  or  otherwise ;  so  that  the  executors^ 
or  administrators,  or  assigns  of  such  person,  or  the  person 
himself,  as  the  case  may  be,  shall  be  entitled  to  a  propor- 
tion thereof,  according  to  the  time  that  elapses  between 
the  last  period  for  payment,  and  such  the  determination  of 
his  interest.  But  this  is  subject,  in  the  case  of  rent  re- 
served by  lease  of  lands  and  tenements,  to  a  proviso  that 
such  apportionment  shall  not  be  claimed  firom  the  party 
liable  imder  the  lease;  who  is  still  to  make  payment  of  the 
whole  to  the  party  who  would  have  been  entitled  if  the  Act 
had  not  been  made  ;  the  latter,  however,  being  made  ac- 
countable, both  at  law  and  in  equity,  to  the  person  claim- 
ing  the  apportionment  (z). 

There  is  also  another  kind  of  apportionment,  as  where 
the  tenant  imder  a  lease  has  been  evicted  of  part  of  the 
land  out  of  which  the  rent  issues,  by  a  person  having  title 
paramount  to  that  of  the  lessor ;  or  where  part  of  it  has 
been  surrendered  by  the  tenant  to  the  lessor ;  or  where  the 
lessor  has  aliened  the  reversion  as  to  part.  In  all  these 
cases  the  rent  must  be  apportioned  (a) ;  and  so  much  of  it 

(y)  Before  this  statute  an  appor>  annual  sums  made  payable  by  any 

tionment  had  been  provided  for  by  policy  of  assurance ;  nor  to  any  case 

11  Geo.  2,  c.  19,  in  the  particular  in  which  a  stipulation  has  been  made 

case  where,  on  the  death  of  a  tenant  that  no   apportionment  shall  take 

for  life,  the  lease,  under  which  the  place.    (Sect  3.) 
rent  was  reserved,  determined.  (a)  Co.  Litt.  148  a ;  Bliss  «.  Col- 

(«)  The  Act  has  no  application  to  lins,  5  Barn.&  Aid.  876. 
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only  shall  be  payable  to  the  lessor^  as  corresponds  with 
the  value  of  what  is  still  held  by  the  tenant  under  him ; 
though  where  the  tenant  has  been  tortiously  expelled  by 
the  act  of  the  landlord  himself  eyen  from  a  part  of  the 
premises  only,  there  shall  be  no  apportionment,  but  the 
whole  rent  will  be  suspended  so  long  as  the  expulsion  con- 
tinues (A).  The  doctrine  of  apportionment,  however,  is 
not  confined  to  rent,  but  applies  to  some  other  kinds  of 
incorporeal  hereditaments  (c).  For  if  a  man,  seised  of 
forty  acres  of  land,  to  which  conmion  of  pasture  is  appur- 
tenant, alienes  five  acres  of  it  to  another,  the  alienee  will 
be  entitled  to  common  pro  tanto ;  that  is,  for  all  his  com- 
monable cattle  levant  and  cauchant  on  the  five  acres  {d). 

With  regard  to  the  remedies  for  the  recovery  of  rents, 
including  the  doctrine  of  distress — these  belong  properly 
to  a  subsequent  part  of  these  Commentaries ;  which  will 
treat  of  civil  injuries,  and  the  means  by  which  redress  for 
them  may  be  obtained  (e). 

Having  now  taken  notice  of  such  particular  incorporeal 
hereditaments  as  appeared  to  be  fit  for  the  present  to  en- 
gage our  attention,  we  shall  advert  in  conclusion  to  some 
of  the  principal  points  of  learning  relative  to  this  division 
of  things  real,  when  considered  in  a  general  view ;  and 
without  reference  to  the  individual  species  of  which  they 
are  composed. 

In  the  Gret  place  then  we  may  remark,  that  many  incor- 
poreal hereditaments  are  capable  of  being  either  annexed 
as  an  accessory  to  some  hereditament  corporeal,  or  of  ex- 
isting independently,  and  per  se ;  being  described,  in  the 
former  case,  as  appendant  or  appurtenant,  in  the  latter,  as 
in  gross  (/).     But  to  be  connected  as  principal  and  acces- 

(fr)  Gilb.  Rents,  178;   Neale  v..  (<f)  Wyat  Wild's    case.    8   Rep. 

Mackenzie,  1  Mee.  &  W.  747.  78  b. 

(c)  As  to  apportionment  of  rent  (e)  Vide  post,  bk.  v.  c.  i. 

or  fine,  on  lands  acquired  under  the  (/)  Co.  Litt.  121  b,  122  a.    The 

Church  Building  Acta,  see  17  &  18  accestorium  of  the  civil  law  is  that 

Vict.  c.  32.  which  answers  best  to  our  terms  of 
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Boi7»  things  must  of  course  be  of  a  nature  suitable  to  that 
relation ;  and  therefore  hereditaments  corporeal  cannot  be 
appendant  or  appurtenant  to  corporeal,  nor  incorporeal 
(generally  speaking)  to  incorporeal  {g).  Where  the  con- 
nection exists,  the  effect  is  that  the  thing  appendant  or 
appurtenant  will  pass  (without  any  particular  mention  of 
it)  by  any  conveyance  or  alienation  of  the  land  to  which 
it  is  annexed ;  and  this  whether  the  land  be  conveyed  ex- 
pressly "with  its  appurtenances''  or  not  (A).  But  if  the 
principal  be  conveyed  without  the  accessory,  or  the  acces- 
sory without  the  principal — as  in  some  instances  may  be 
done  (i) — the  accessory  becomes  thereafter,  in  either  case, 
a  thing  in  gross. 

Incorporeal  hereditaments  are  not,  in  a  strict  and  proper 
sense,  the  subjects  of  tenure^  like  those  of  the  corporeal 
kind  {j ) ;  but  they  satisfy,  in  general,  the  legal  descrip- 
tion of  tenemenUy  and  are  expressly  held  to  be  within  the 
meaning  of  that  word  as  used  in  the  statute  De  Donis^  bo 
as  to  be  capable  of  being  entailed  (k).  And  where  an  in- 
corporeal hereditament  is  appendant  or  appurtenant,  it  will 
of  course  be  subject,  in  respect  of  the  land  to  which  it  is 
annexed,  to  all  the  rules  of  tenure. 

The  same  estates  may  be  had  in  incorporeal  as  in*  cor- 


appendamt  or  appwUnant,  Co.  Litt. 
by  Harg.  121  b,  n.  (6).  As  to  the 
difference  between  these  terms,  Lord 
Coke  remarks,  **  that  appendant$  are 
«  ever  by  prescription,  but  appw^ 
'*  tenanti  may  be  created,  in  some 
"  cases,  at  this  day." — Co.  Litt 
121  b. 

*  (g)  Co.  Litt  by  Harg.  121  b,  n. 
(7);  Potter  v.  North,  1  Vent.  386; 
Plowd.  85, 168,  170  ;  Capel  v.  Bus- 
zard,  6  Bing.  161. 

(A)  Co.  Litt.  121  b,  n.;  Barlow  v. 
Rhodes,  3  Tyr.  280  ;  James  v.  Plant, 
4  Ad.  &  El.  749 ;  et  ?idesup.p.  492. 
VOL.  I. 


(0  Plowd.  881 ;  Com.  Dig.  Ap- 
pend.  and  Appurt.(  D.) ;  2  Saund.  82. 

0)  Co.  Copw  97:  Co.  Litt  20  a ; 
Bac  Ab.  Tenure  (A.).  It  is  observ- 
able,  however,  that  under  the  feudal 
system,  as  it  formerly  prevailed  on 
the  continent,  not  only  lands,  but 
"  casual  rents,  such  as  the  profits  of 
*^  a  toll,  the  fare  paid  at  ferries,  the 
"  salaries  of  oflSces,  and  even  pen- 
"  sions,  were  held  as>l0,  and  roili- 
"  tary  service  perfonned  on  account 
**of  them."— Robertson's  Charles 
V.  vol.  i.  n.  (8X 

(k)  Vide  sup.  pp.  347,  666. 

TY 
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poreal  hereditaments,  and  in  many  respects  they  are  upon 
the  same  fiMting  with  regard  to  title^  or  the  manner  in 
wfaidli  estates  are  acquired  or  lost.  More  particularlj  we 
mar  notiee,  that  though  the  former  subjects  of  property 
«.'i«-,ibU  i.  UKd,^,  ye.  4^  I  ..bJ^;  i 
the  same  predicament  with  the  latter^  even  in  regard  to 
some  of  those  htws  of  title  which  are  founded  upon  an 
actual  $eism  or  occupation.  Thus  with  respect  to  descent, 
the  rule  a£iemnafacUetipitem(l)  has  the  same  appUcation 
to  things  incorporeal  as  to  corporeal;  that  is,  it  gorems, 
since  the  Inheritance  Act  (3  &  4  WilL  IV.  c.  106),  all 
descents  which  took  place  on  a  death  prior  to  the  1st  of 
January,  1834  (m).  For  if  a  man  who  died  before  that  day 
had  what  is  equivalent  to  corporeal  seisin  in  hereditaments 
that  are  incorporeal  (»)  and  in  gross, — for  of  those  that  are 
appendant  or  appurtenant  we  do  not  speak,  as  they  follow 
ihe  land  to  which  they  are  aimexed(o) — thus,  if  in  the  case 
of  a  rent  he  had  obtained  the  actual  receipt  of  it  (p),  such 
oonstructiye  seisin  makes  him  the  root  of  descent  with  re- 
spect to  these  hereditaments  (j),  though  he  was  not  him- 
self the  purchaser.  But  upon  more  recent  sucoesaons,  the 
uniyersalrule  before  laid  down  as  to  corporeal,  obtains  also 
to  incorporeal  hereditaments,  that  descent  is  to  be  traced 
from  the  purchaser  (r).  So  hereditaments  of  the  latter,  as 
well  as  of  the  former  description,  fidl  within  the  doctrine 


(i)  Viil«Mii».p.S99. 

(«)  No  deiceiit  prior  to  diat  day 
WM  witlMii  tho  operation  of  the  in- 
heritanoe  Aet;  Tide  lup.  p.  SS4> 
a.(l> 

(tt)  2  tf .  Con.  312. 

(o)  Co.  Litt  bf  Harg.  1^  B.  n. 
(l)t  Watk.  Deae.  60,  61. 

(p)  2Bl.Com.ttbi  np.,whoalao 
norieei  tke  SaatanoeofaprtfenCarion 
to  a  dumhtin  the  caae  of  an  adTow- 
aoaingroai. 

(f )  C«b  I4tt.  U  b.  Itiatobeob- 


Mtred,  howerer,  that  it  is  not  in  the 
nature  of  all  incorporeal  heredita- 
ments to  admit  of  this^  constructive 
possession.  Thus  Lord  Coke  makes 
an  express  exemption  of  IHgmUht, 
in  which  he  says  a  man  cannot  by 
any  act  '*  gain  more  actual  posses- 
*'  sion  (if  it  may  be  so  termed)  than 
<'  by  law  descended  to  him."— Rat- 
cliffe's  case,  3  Rep.  42  a. 

(r)  Sfc  4  Wm.4«  c.  106,  as.  1,  2; 
fida  sup.  p.  604. 
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of  special  occupancy  («).  For  though  it  seems  that  at  com- 
mon law  there  could  be  no  title  by  common  occupancy  to 
things  of  which  no  corporeal  or  actual  seisin  could  be  had, 
yet  the  heir  might  take  as  special  occupant  {t) ;  and  incor- 
poreal hereditaments  are  now  expressly  included  in  all  the 
legislative  provisions  with  respect  to  estates  pur  autre  vie, 
which  we  had  occasion  to  notice  in  a  former  part  of  the 
work  (te). 

But  on  the  other  hand,  in  some  important  particulars, 
the  law  of  title,  in  incorporeal  things,  differs  from  that 
which  applies  to  things  corporeal.  For  the  former  (that 
is,  such  of  them  as  are  in  gross  (ar),  to  which  alone  we 
would  be  understood  to  refer  when  the  contrary  is  not 
expressed)  cannot  in  their  nature  pass  by  feoffment^  this 
implying,  as  we  have  seen,  an  actual  livery  (y).  But  they 
are  capable  in  every  instance  of  passing  by  grant  (z)\  and 
therefore  they  are  said  (like  remainders  and  reversions  of 
hereditaments  corporeal)  to  lie  in  grants  and  not  in  livery  (a). 
In  this,  however,  we  refer  not  only  to  a  grant  pr(q)erly  so 
called,  but  also  to  a  surrender,  if  by  deed  (ft),  and  to  a  con- 
veyance operating  under  the  Statute  of  Uses  (c),  for  every 
existing  incorporeal  hereditament  may  be  limited  to  a  use, 
and  such  use  will  be  executed  (as  in  the  case  of  a  convey- 


(j)  Vide  sup.  p.  454.  confidence ;  (see  Welcome  v.  Upton, 

(/)  Bearpark  v.    Hutchinion,    7  6  Mee.  &  W.  536.)    A  grtmt^  it  will 

Bing.  186 ;  see  2  Bl.  Com.  259.  be  recollected  (vide  sup.  p.  519),  im- 

(«)  Bearpark  v.  Hutohinaon,  ubi  pUea  a  deed,  i.  e.   an    instrument 

sup. ;  vide  sup.  p.  255.  under  seal.    Without  deed,  an  in- 

(r)  Those  that  are  appendant  or  corporeal  hereditament  will  not  pass. 

appurtenant  will  pass  (as  before  ob-  (Wood  v.  Leadbitter,  18  Mee.  ft  W. 

served,  sup.  p.  689),  by  the  con-  888.) 

veyance  of  the  land  to  which  they  (a)  Formerly,  on  the  other  hand, 

are  annexed.  corporeal  hereditaments  were  said 

(y)  Vide  sup.  p.  260.  {e  converto)  to  lie  in  livery  and  not 

(s)  2  Sand.  Us.  83,  86,  87,  where  in  grant.    But  this,  as  we  have  aeen, 

the  only  exceptions  mentioned  are  Is  now  altered  by  a  recent  statute ; 

the  cases  in  which  the  policy  of  the  vide  sup.  p.  520. 

law  forbids  any  assignment  at  all,  as  (5)  See  Co.  Litt.  838  a. 

in  the  case  of  an  office  of  trust  and  (c)  Vide  sup.  p.  537* 

Y  Y  2 
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ance  of  land)  by  the  statute  (d).  Nor  is  it  bj  grant  alone, 
that  title  may  be  made  to  an  incorporeal  hereditament. 
This  indeed  is  the  only  universal  method ;  but  there  are 
others  applicable  to  particular  cases.  For,  first,  rents  may 
be  created  by  reservation  (e)  in  a  lease  or  other  convey- 
ance (/);  as  where  a  man  seised  in  fee  demises  land  to 
another  for  life  or  years,  the  latter  yielding  and  paying  for 
the  same  a  certain  sum  of  money.  Again,  there  are  cer- 
tain hereditaments  which  may  be  claimed  by  cuatom ;  as 
for  all  the  inhabitants  of  a  certain  hamlet  to  have  a  right 
of  way  over  a  certain  field  for  a  particular  piupose  (y). 
This  species  of  title,  however,  is  subject  to  a  very  important 

a  profit  in  alieno  solo.  And  therefore  a  custom  for  all  the 
inhabitants  of  a  certain  hamlet  to  take,  firom  a  private 
close,  sand  drifted  fi-om  the  sea,  for  the  purpose  of  manure, 
has  been  adjudged  to  be  bad  in  law  (A).  Besides  these, 
there  is  also  the  claim  by  prescription  (t),  which  applies  to 
almost  every  kind  of  hereditament  incorporeal  {K) ;  and  as 
well  to  those  which  are  appendant  or  appurtenant,  as  those 
in  gross.  And  this  species  of  title  involves  so  many  points 
of  nicety,  as  to  demand  a  more  particular  explanation  than 
we  have  bestowed  on  any  of  the  former. 

The  subject  indeed  has  been  in  some  measure  unavoid- 
ably anticipated,  so  fiir  at  least  as  to  state  that  prescription 
is  a  title  by  long  usage.     But  we  are  now  to  examine  its 


<<0  2  Sand.  Ut.  S3,  49,  69,  111 ; 
cup.  p.  370. 

(«)  Bac.  Ab.  Bent,  C. ;  see  Doe 
«.  Lock,  2  Ad.  &  EL  705,  748; 
Wickham  o.  Hawker,  7  Mee.  &  W. 
72. 

(/)  See  Litt  s.  217. 

{g)  Coleridge's  Blackstone,  vol. 
ii.  p.  36,  n.  (14). 

(A)  Blewittv.  Tregonning,  1  Har. 
&  W.  431. 

(t)  "  Preteripiio  est  tituhu  ex  tuu  et 
tempore,  tubttantiam  eajdeiu  ab  autho- 


riiaU  legU.»—Co.  Litt  113  b.  The 
title  of  prescription  was  well  known 
to  the  Roman  law  by  the  name  of 
utucajAo.  Ff.  41,  3,  3;  see  2  Bl. 
Com.  264,  where  the  subject  of  pre- 
scription is  discussed  at  large. 

{k)  The  title  by  prescription, 
however  (whether  at  common  law  or 
under  the  stat.  2  &  3  Will.  4,  c  71, 
to  be  presently  noticed),  appliea  to 
no  other  than  incorporeal  heredita- 
ments. (Wilkinson  v.  Proud,  11 
Mee.  &  W.  36.) 
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nature  more  closely^  and^  as  a  preliminary  pointy  we  would 
remark^  that^  though  depending  on  usage,  it  is  not  to  be 
confounded  with  custom.  The  distinction  between  custom 
— of  which  we  had  occasion  to  inquire  at  large  in  a  preced- 
ing part  of  these  Commentaries  (/)— and  prescription,  is  this, 
that  custom  is  properly  a  heal  usage,  and  prescription  a 
personal  one,  attaching  to  a  man  and  his  ancestors,  or  those 
whosC  estate  he  has  (m).  [As,  for  example,  if  there  be  a 
usage]  time  out  of  mind  [in  the  parish  of  Dale,  that  all  the 
inhabitants  of  that  parish  may  dance  on  a  certain  close  at 
all  times  for  their  recreation, — which  is  held  to  be  a  lawftd 
usage  (n), — this  is  strictly  a  custom,  for  it  is  applied  to  the 
place  in  general,  but  not  to  any  particular  persons :  but 
if  the  tenant  who  is  seised  of  the  manor  of  Dale  in  fee 
alleges,  that]  he  and  [all  those  whose  estate  he  hath  in  the 
said  manor  have  used  time  out  of  mind  to  have  common  of 
pasture  in  such  a  close ;  this  is  properly  called  a  prescrip- 
tion, for  this  is  a  usage  annexed  to  the  person  of  the  owner 
of  this  estate.] 

The  subject  of  prescription  has  been  newly  regulated  by 
the  statute  2  &  3  Will.  IV.  c.  71 :  but  its  provisions  are  of 
a  nature  by  no  means  to  supersede  the  former  state  of  the 
law  in  regard  to  this  species  of  title ;  and  prescription  will 
be  best  understood  by  contemplating  it  in  two  distinct 
points  of  view — first,  as  it  exists  at  common  law ;  secondly, 
as  it  is  modified  by  the  statute  in  question. 

First,  with  respect  to  prescription  at  common  law,  the 
following  points  appear  principally  to  deserve  attention: — 
1.  This  title  is  always  founded  on  the  actual  usage  of  enjoy- 
ing the  thing  in  question ;  and  without  this,  a  mere  claim, 
however  often  repeated  or  long  continued,  and  whether  its 
validity  has  been  questioned  or  not,  will  not  suffice  to  esta- 
blish a  prescriptive  right  (o).   2.  The  enjoyment  on  which  a 

(0  Vide  sup.  p.  54.  (n)  Abbot  v.  Weekly,  1  Lev.  176. 

(in)  Co.  LiCt.   113  b;  Potter  v,          (o)  But  a  right  may  be  presumed, 

North,   1   Vent.  386  ;  2  Bl.  Com.       in  tome  cases,  more  extensiTe  than 

263.  the  actual  user.    Manifold  p.  Pen. 
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prescription  is  founded,  must  hare  been  constant  and  peace- 
able ;  for  generally,  when  it  has  been  subiect  to  interruptioii 
«iddi8pute,itu,ofnoavaiL  Yet  whJ  the  right  is  shown 
to  have  once  attached  in  consequence  of  an  uniform  and 
tranquil  usage  for  a  sufficiently  long  tract  of  time,  a  wrong- 
ful interruption  of  the  enjoyment  during  a  subsequent 
period  of  comparatively  short  duration  (as  for  ten  or 
twenty  years)  will  not  destroy  the  prescription  (p).  3k  As 
to  the  length  of  time  sufficient  to  establish  the  right,  the 
rule  of  the  common  law  is,  that  there  must  have  been  a 
usage  fix>m  time  immemorial,  or,  as  it  is  technically  termed, 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  ; 
which  period  (as  before  shown  in  our  remarks  upon  cv^ 
torn)  refers  to  so  remote  an  era  as  the  beginning  of  the 
reign  of  Richard  the  first  (q).  And  therefore  if  the  usi^ 
can  be  shown  to  have  commenced  at  any  time  since  that 
period,  the  prescription  (where  it  is  claimed  as  at  common 
law)  is  destroyed  (r).  But  a  commencement  shown  prior 
to  the  reign  of  Bichard  the  first  would  constitute  no  ob- 
jection ;  for  all  time  prior  to  that  era  is  out  of  the  time  of 
legal  memory  (5).  Supposing  no  evidence  to  be  given  as 
to  the  time  at  which  the  usage  commenced,  but  that  it 
appears,  either  by  the  testimony  of  living  witnesses,  or  by 
any  other  means  of  proof  (<),  that  it  has  had  continuance 
for  a  period  of  twenty  years  or  more,  this  will  in  general 
amount,  at  common  law  (u),  to  a  presumption  that  it  is 
immemorial;  so  as  to  sustain  the  prescription,  supposing 


ntngton,  4  Barn.  &  Cress.  161  :  De 
Rutzen  v.  Lloyd,  6  Ad.  &  El.  456  i 
Jones  V.  Richards,  6  Ad.  &  EL  532. 

(/>)  Co.  Litt  114  b;  2  Inst.  653; 
Com.  Dig.  Prescription,  £. 

iq)  Co.  Litt.  1 15  a ;  Tide  sup.  p. 
58. 

(r)  Mayor  of  Hull  v.  Horner, 
Cowp.  108. 

(«)  9  Rep.  27  b ;  Com.  Dig.  Pre- 


scription,  Pract.  lib.  ii.  c  22j  Stark. 
£▼.  1205. 

(O  Stark.  Ev.  1217,  1st  edit.; 
Co.  Litt.  115  a. 

(«)  This  doctrine  applies,  it  will 
be  observed,  to  a  prescription  at 
common  law  only.  As  to  the  case 
of  a  claim  under  the  Prescription 
Act,  vide  post,  p.  698. 
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no  Circumstances  of  a  contrary  tendency  to  appear  (x); 
and  even  proof  of  a  shorter  continuance  than  twenty  yean 
will  have  the  same  effect,  if  corroborated  by  otber  attend- 
ant circumstances  indicative  of  tiie  existence  of  an  antient 
right  (y).  But  the  presumption  of  immemorial  righti  that 
would  othermse  arise  &om  an  enjoyment  of  twenty  yeazs. 
or  any  other  period  within  k^lmemory,  will  iTS 
feated  by  showing  tiiat  such  ^oyment  took  place  by 
virtue  of  a  grant  or  licence  from  the  party  interested  in 
opposing  it,  or  that  it  was  without  the  knowledge  of  him 
or  his  agents,  during  the  whole  time  that  it  was  exer- 
cised (z).  4,  Every  prescription  must  be  certain  and  rea- 
sonable; and  therefore  a  prescription  to  pay  tithes  one 
penny  or  thereabouts  for  every  acre  of  arable  land,  or  to 
take  as  much  clay  as  required  for  making  hnda  at  a  cer- 
tain kiln  out  of  another's  field,  is  bad  in  law  (a).  5.  All 
prescription,  at  common  law,  must  be  laid  either  in  a  man 
and  those  whose  estate  he  hath  m  certain  lands  (as  in  the 
example  above  given  of  a  prescriptive  common  of  pasture), 
which  is  called  prescribing  in  a  que  estate  {b),  or  it  must 
be  in  a  man  and  his  ancestors  {c).  And  here  this  distino* 
tion  is  to  be  made — ^that  if  a  man  prescribes  in  a  que  estate 
[nothing  is  claimable  by  this  prescription,  bat  such  things 
as  are  incident,  appendant,  or  appurtenant  to  lands ;  for  it 
would  be  absurd  to  claim  anything  as  the  consequence  or 
appendix  of  an  estate,  with  which  the  thing  claimed  has 
no  connection :  but  if  he  prescribes  in  himself  and  his  an- 
cestors, he  may  prescribe  for  anything  whatever  that  lies  in 


(x)  Rexv.JoUffe,2Bani.ftCrew. 
59 1  Hill  V.  Smith,  10  East,  476; 
Daniel  o.  North,  11  East,  372 ;  Chad 
r.  Tilsed,  2  Brod.  &  Bing.  403. 

(y)  Stark.  Ev.  1217,  Ist  ed. 

<s)  Bright «.  Walker,  4  Tyr.  509. 

(a)  Com.  Dig.  Prescription,  E.  8  ; 
Clayton  9.  Corby,  5  Q.  B.415;  Hil- 
ton 9.  Granville,  ibid.  701. 

{b)  See  Richards  v.  Fry,  7  Ad.  & 


El.  704 ;  Padwiek  «.  Knight,  23  L. 
J.,  Ezeh.  19S. 

(e)  But  a  prescription  may  also 
be  in  a  body  corporate,  and  Aeir 
predecessors.  "  For  as  a  natond 
"  body,"  says  Lord  Coke,  Is  said  to 
"  hsTs  ancestors,  so  a  body  politic 
"  or  corporate  is  said  to  ha^e  prede- 
**  cessors."  And  set  Mdlor  si  Spate* 
man,  1  Saund.  842. 
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[grant  {d).  And,  formerlj,  a  man  might  by  the  common 
law  have  prescribed  for  a  right  which  had  been  enjoyed  by 
his  ancestors  at  any  distance  of  time,  though  his  or  their 
enjoyment  of  it  had  been  suqiended  for  an  indefinite  series 
of  years.  But  by  the  Statute  of  Limitations,  32  Hen.  YIII. 
c.  2y  it  is  enacted,  that  no  person  shall  make  any  prescrip- 
tion by  the  seisin  or  possession  of  his  ancestor,  unless  such 
seisin  or  possession  hath  been  within  threescore  years  next 
before  such  prescription  made.  ]  6.  A  prescription  in  a  que 
e§taie  [must  always  be  laid  in  him  that  is  tenant  of  the  fee. 
A  tenant  for  life,  for  years,  or  at  will,  or  a  copyholder,  can- 
not  prescribe  by  reason  of  the  imbecility  of  their  estates  («)• 
For  as  prescription  is  usage  beyond  time  of  memory,  it  is 
absurd  that  they  should  pretend  to  prescribe  for  any  thing, 
whose  estates  commenced  within  the  remembrance  of  man  {] 
and  therefore  the  tenant  for  life,  or  for  other  estates  short 
of  the  fee,  [must  prescribe  under  cover  of  the  tenant  in  fee 
simple.  As  if  tenant  for  life  of  a  manor  would  prescribe  for 
a  right  of  common,  as  appurtenant  to  the  same,  he  must 
plead  that  John  Stiles]  is  seised  in  fee  of  the  manor ;  and 
that  he  and  all  those  whose  estate  he  hath,  [had  unme- 
morially  used  to  have  this  right  of  common  appurtenant 
to  the  said  manor;  and  that  John  Stiles  demised  the  said 
manor,  with  its  appurtenances,  to  him  the  said  tenant  for 
life.]  7.  [A  prescription  cannot  lie  for  a  thing  which  can- 
not be  raised  by  grant;  for  the  law  allows  prescription 
only  in  supply  of  the  loss  of  a  grant,  and  therefore  every 
prescription  presupposes  a  grant  to  have  existed ;  thus  the 
lord  of  a  manor  cannot  prescribe  to  raise  a  tax  or  toll  upon 
strangers ;  for  as  such  claim  could  never  have  been  good 
by  any  grant,  it  shall  not  be  good  by  prescription  (/).] 
8.  Another  rule  is,  [that  what  is  to  arise  by  matter  of  re- 
cord, cannot  be  prescribed  for;]  such  as,  for  instance,  the 
right  to  forfeitures  of  felons'  goods,  and  the  like, —being 


(d)  Co.  Liu.  121  a.  (/)  Putter  e.  North,  I  Vent  387. 

(«)  4  Rep.  SI,  32. 
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among  the  firanchiBes  to  which  we  before  made  brief  allu- 
sion in  the  course  of  this  chapter  (A) :  for  these  forfeitures 
are  [foimd  by  the  inquisition  of  a  jury,  and  so  made  a 
matter  of  record ;]  to  which,  prescription,  (which  is  a  mere 
usage  in  paisy  says  Lord  Coke,)  cannot  extend  (t).  [But 
the  fianchises  of  treasure  trove,  waifs,  estrays,  and  the  like, 
may  be  claimed  by  prescription ;  for  they  arise  £rom  private 
contingencies,  and  not  from  any  matter  of  record  (A).] 
9.  Lastly,  we  may  observe  that  a  person  having  title  to 
any  thing  by  prescription,  is  not  to  be  considered  as  being 
himself  the  purchaser,  so  as  to  make  it  descendible  to  his 
heirs  general,  according  to  the  ordinary  rule  of  inherit- 
ance (/);  for  prescription,  ina^uch  as  it  presupposes  a 
grant,  is  in  strictness  [rather  to  be  considered  as  an  evidence 
of  a  former  acquisition,  than  as  an  acquisition  de  novo :] 
but  the  rule  on  this  subject  is,  that  where  a  man  prescribes 
for  any  thing,  (for  example,  a  right  of  way,)  in  himself  and 
his  ancestors,  [it  will  descend  only  to  the  blood  of  that  line 
of  ancestors  in  whom  he  so  prescribes;]  but  if  he  prescribes 
for  it  in  a  que  estate,  [it  will  follow  the  nature  of  that  estate 
in  which  the  prescription  is  laid,  and  be  inheritable  in  the 
same  manner,  whether  that  were  acquired  by  descent  or 
purchase ; — ^for  every  accessory  followeth  the  nature  of  its 
principal.] 

Next,  as  to  prescription  as  regulated  by  statute,  viz.,  by 
2  &  3  WilL  IV.  c.  71 ;  the  provisions  of  which  Act,  the 
view  now  obtained  of  the  nature  of  the  title  by  prescription 
as  it  exists  at  common  law  will  enable  us  more  easily 
to  apprehend.  This  statute,  as  its  title  imports,  is  an 
Act  "  For  shortening  the  time  of  prescription  in  cer- 
^^  tain  cases,"  and  originated  in  a  reasonable  dissatisfaction 
with  the  rule,  requiring  an  enjoyment  from  time  im- 
memorial (in  the  legal  sense  of  that  term)  as  the  indis- 

(h)  Vide  sup.  p.  66Z  (k)  Co.  Litt.  114  b. 

(i)  Co.  Litu  114  a;  Case  of  Ab-  (/)  Vide  sup.  p.  39 K 

bott  of  Strata  MarccUa,  9  Rep.  24  a. 
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pensable  foundation^  in  every  case,  of  a  prescriptive  riglit. 
The  effect  of  that  rule  (as  ahready  shown)  is^  that  while, 
in  general,  an  enjoyment  for  even  twenty  years  is  snffi* 
cient  to  sustain  a  claim  by  prescription,  because  it  con- 
stitutes a  presumption  of  immemorial  antiquity, — ^a  usage 
which  is  shown  to  have  lasted  even  for  centuries  will  not 
suffice,  if  accident  should  supply  the  adverse  party  with 
the  means  of  proving  that,  at  some  period  subsequent 
to  the  commencement  of  the  reign  of  Richard  the  first, 
such  usage  had  no  existence.  To  obviate  the  injustice  and 
inconvenience  resulting  from  this  doctrine,  the  Act  in  ques- 
tion was  passed ;  and  its  general  plan  is  to  dispense  (in  all 
the  ordinary  cases  of  prescription)  with  the  necessity  of 
making  out  an  immemorial  usage,  either  by  presumption 
or  otherwise;  and  to  allow  an  enjoyment  for  a  certain 
period  to  constitute  a  direct  and  intrinsic  right 

In  pursuance  of  this  view,  it  provides,  with  respect  to 
rights  of  common  ''and  all  other  profits  or  benefits  to  be 
"  taken  and  enjoyed  from  or  upon  any  land" — with  the  ex- 
ception, however,  of  tithes,  rents  and  services,  which  remain 
as  at  common  law, --that  where  there  shall  have  been  an 
enjoyment  of  them  by  any  person  claiming  right  there- 
to (m),  without  interruption  («),  for  thirty  years  (o)  next 
before  the  commencement  of  any  suit  upon  the  subject  (/i), 
the  prescriptive  claim  shall  no  longer  be  defeated  (as  it 
would  have  been  before  the  Act),  by  showing  only  that  the 
enjoyment  commenced  at  a  period  subsequent  to  the  era 
of  legal  memory.     There  is  a  provision,  however,  that  it 


(m)  See  Tickle  o.  Brown,  4  Ad. 
&  EL  S69  i  Kinloch  o.  Nevile,  6 
Mce.  &  W.  795:  Magor  v.  Chad- 
wick,  11  Ad  &  El.  584. 

(n)  See  Onley  «.  Gardiner,  1 
Horn.  &  Hull.  381 ;  Eaton  v.  Swan- 
sea Waterworks  Company,  20  L.  J., 
Q.  B.  (N.  S.)  482.  A  mere non- user 
by  the  claimant  is  not  interruption. 


(Carr  v.  Foster,  8  Q.  B.  581.) 
(o)  See  Richards  v.  Fry,  7  Ad.  8c 

El.  698  :  Wright  v.  Williams,  Tyr. 

&  Gr.  875 
(p)  See  Bailey  o.  Appleyard,  8  Ad. 

&  El.  161,  778;  Parker  v.  Mitchell, 

11  Ad.  8e  El.  788 ;  Clayton  v.  Corby, 

2  Q.  B.  824;  5  Q.  B.  415 ;  Ward  o. 

Robins,  15  Mee.  k  W.  237. 
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may  be  defeated  in  any  other  way  in  which  it  was  defea- 
sible before  the  Act  passed  (f).  And  therefore  a  case  of 
thirty  years'  enjoyment  would  still  be  satis&ctorily  an- 
swered, by  showing  that  it  was  without  the  knowledge  of 
the  adverse  party,  or  that  it  was  by  his  mere  licence  or 
permission;  for  either  of  these  circimistances  would^  before 
the  statute,  have  rebutted  the  presumptive  right  (r).  It  is 
also  provided,  that  .the  time  during  which  the  adverse  party 
diall  have  been  an  in&nt,  idiot,  nan  compos  mentis^  feme 
covert y  or  tenant  for  life  (5),  or  during  which  any  action  or 
suit  shall  have  been  pending,  which  shall  have  been  dili- 
gently prosecuted  imtil  abated  by  death  of  parties  ( 0, — shall 
be  excluded  in  the  computation  of  this  period  of  thirty  years. 
But  where  there  has  been  an  enjoyment  for  as  much  as 
sixty  jearsy  the  claim  is  to  be  absolute  and  indefeasible, 
except  only  by  proof  that  such  enjoyment  took  place  under 
some  deed,  or  written  consent  or  agreement;  while  on  the 
other  hand,  if  the  period  of  enjoyment  shall  have  been 
less  than  thirty  years,  it  is  to  be  wholly  unavaQable,  even 
to  raise  the  sUghtest  presumption  of  right.  In  addition  to 
these  regulations  as  to  the  time  for  a  prescription,  there 
are  others  as  to  the  manner  of  making  it,  and  among  them 
the  following, — that  he  who  prescribes  imder  this  Act  shall 
not  be  required  in  any  case  to  claim  as  in  right  of  the 
owner  of  the  fee  (11). 

The  statute  makes  similar  provisions  with  respect  to 
another  class  of  incorporeal  hereditaments,  viz.  any  '^  way 
or  other  easement  (t?),  or  any  watercourse,  or  the  use  of 
any  water,  to  be  enjoyed  upon,  over,  or  from  any  land  or 


(q)  See  Mill,  claifnaot.  The  Com-  (/)  As  to  abatement  of  a  suit  by 

missioner  of  the   New  Forest,  ob-  death  of  parties,  see  17  Car.  2,  c.  8; 

jector,  18  C.  B.  6a  8  &  9  Will.  3,  c.  11 ;  15  ft  16  Vict. 

(r)  See  Daniel  v.  North,  11  East,  c.  76.  ss.  185—140 ;  17  fie  18  Vict. 

372;  Bright  «.  Walker,  4  Tyr.  509 ;  c.  125,  a.  92.    Et  vide  post,  bk.  ▼. 

Kinloch  0.  Nevile,  6  Mee.  &  W.  ex. 

795.  (tt)  2  &  8  Will.  4,  c  71,  a.  5. 

(«)  See  Pye  v,  Mumford,  11  Q.  (v)  See  Battishill  v.  Reed,  18  0. 

B.  6()6.  B.  696. 
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*'  water"  (x)^  and  'Hhe  access  or  use  of  light  (y)  to  and 
"  for  any  dwelling-liouse,  workshop,  or  other  building ;" 
but  with  this  difference,  that  the  periods  constituting  a 
prescriptive  right  in  the  case  of  ways  or  other  easements, 
and  waters,  are  twenty  and  forty  years,  in  Ueu  of  thirty  and 
sixty  respectively ;  and  that  an  uninterrupted  enjoyment 
of  lights  for  twenty  years,  constitutes,  in  every  case  {z)y 
an  absolute  and  indefeasible  right  to  them,  any  local 
usage  or  custom  to  the  contrary  notwithstanding(a);  un- 
less it  shall  appear  that  the  enjoyment  took  place  under 
some  deed,  or  written  consent  or  agreement.  There  is 
moreover  a  provision  with  respect  to  ways  and  waters, 
that  when  the  land  over  which  such  rights  as  these  are 
claimed  has  been  held  for  term  of  life,  or  a  term  exceeding 
three  years,  such  term  shall  be  excluded  fix)m  the  computa- 
tion of  the  forty  years,  in  the  event  of  the  person  who  may 
be  entitled  in  reversion  resisting  the  claim  within  three 
years  after  the  term  determines. 

Besides  those  which  have  been  above  noticed,  there  still 
remains  another  point  of  title  appropriate  to  incorporeal 
as  distinguished  from  corporeal  hereditaments;  viz.  that 
the  former  are  capable  of  extinction^  in  a  manner  peculiar 
to  themselves.  Thus,  they  may  be  extinguished  by  re- 
lease^b);  as  when  a  person  entitled  to  common,  releases 
it  to  the  owner  of  the  soil  over  which  it  is  claimed  (c). 
And  after  disuse  of  them  for  twenty  years,  a  release  will 
in  general  be  presumed  (<f).     So  they  may  be  extinguished 


(x)  See  Beeston  v,  Weate,  5  Ell. 

6  Bl.  986 ;  Murgatroyd  v,  Robinson, 

7  Ell.  &  BL  891. 

(y)  As  to  a  prescription  for  light, 
under  this  statute,  see  Harbidge  o. 
Warwick,  3  Exch.  552. 

(x)  As  to  interruption,  within  this 
section,  see  Plasterers'  Company  v. 
Parish  Clerks'  Company,  20  L.  J. 
(Exch.)  862. 

(a)   Sec    Truscott    «.    Merchant 


Tailors'  Company,  1 1  Exch.  855. 

(6)  Co.  Litt.  280  a,  270  a;  Litt 
s.  479,  480 ;  see  Love! I  o.  Smith,  3 
C.  B.  (N.  S.)  127. 

(c)  As  to  the  extinguishment  of 
common  by  a  release  of  it  as  to  part 
of  the  land  over  which  it  is  claimed, 
or  by  purchase  of  part,  see  Benson 
©.Chester,  8  T.  R.  401. 

{d)  Moore  v.  Rawson,  3  Barn.  & 
Cress.  339. 
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by  unity  of  seisin  ;  as  where  the  person  entitled  to  a  way 
or  common  becomes  seised  in  fee,  by  purchase  or  other- 
wise, of  the  land  which  is  subject  to  the  right.  For  the 
dominion  of  the  soil  itself,  and  of  an  incorporeal  right 
relating  to  the  same  soil,  cannot  in  general  subsist  to- 
gether in  the  same  individual ;  because  as  soon  as  they  are 
combined  in  his  person,  the  latter  right,  being  merely  of  a 
particular  and  subordinate  kind,  is  absorbed  and  extin- 
guished in  the  superior  title  of  general  ownership  {e).  To 
this,  indeed,  there  is  an  exception  in  the  case  of  fran- 
chises (/);  which,  as  before  remarked,  are  of  a  nature 
collateral  to  the  inheritance  itself,  and  are  consequently 
not  affected  by  imity  of  seisin  {g).  Even  these,  however, 
may  be  extinguished  by  a  re-union  with  the  Crown,  from 
which  they  emanated ;  or  by  forfeiture  for  misuser,  that  is, 
such  use  of  them  as  is  contrary  to  the  express  or  implied 
condition  on  which  the  royal  grant  may  have  proceeded ; 
or  by  forfeiture  for  nonuser,  as  if  a  vill  was  incorporated 
by  the  king,  before  the  commencement  of  the  period  of 
legal  memory,  and  that  franchise  has  never  been  acted 
upon  since  (A).  Lastly,  we  may  remark  as  to  some  paiv 
ticular  species  of  incorporeal  hereditaments,  viz.  lights 
and  watercourses,  that,  as  they  are  acquired  by  mere 
occupancy,  they  are  in  like  manner  capable  of  being  ex- 
tinguished  after  their  acquisition,  by  a  simple  act  of 
abandonment ;  that  is,  by  the  mere  discontinuance  of  the 
enjoyment,  though  for  a  period  short  of  twenty  years; 
provided,  however,  that  the  abandonment  be  absolute, — 
for  if  it  take  place  under  circumstances  which  imply  the 
intention  of  future  resumption  within  a  reasonable  time, 
the  right  in  that  case  will  not  be  lost  (i). 

(e)  See  4  Rep.  38  a ;  Cro.  Eliz.  (g)  Vide  sup.  p.  678. 
570 ;  3  Taunt  24 ;  Whalley  v.  (h)  3  Cnitse,  Dig.  302.  Aa  to 
TompsoD,  1  Boa.  &  PuL  371 ;  War-  the  re -grant  of  a  franchise,  see  Col- 
burton  t.  Parke,  2  H.  k  N.  64.  As  cheater  «.  Brooke,  7  Q.  B.  385. 
to  the  extiDguisbroent  of  a  right  qf  (i)  See  Liggins  v.  Inge,  7  Bing. 
way  by  unity  of  possession,  see  Win-  692 ;  Stokoe  v.  Singers,  8  Ell.  &  Bl. 
ahip  V.  Hudspeth,  10  Excb.  5.  31. 

(/)  4  Inst  318. 

•  Y  Y  7 
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CHAPTER  XXIV. 

OF  RECENT  PROVISIONS  FOR  THE  PROTECTION  OF 
PURCHASERS  AND  MORTGAGEES  AGAINST  INSB' 
CURE  TITLES. 


The  new  proyisions  for  the  protection  of  purchasers  and 
mortgagees  for  yaluable  consideration,  against  inseciire 
titles,  to  which  we  formerly  referred  (a),  demand  some 
fiirther  consideration  before  this  volume  closes.  They 
are  contained  in  the  statutes  of  25  &  26  Vict  c.  53,  in- 
tituled "  An  Act  to  facilitate  the  Proof  of  Title  to  and 
•*  the  Conveyance  of  Real  Estates,"  and  the  25  &  26  Vict. 
c.  67,  intituled  "  An  Act  for  Obtaining  a  Declaration  of 
Title,"  which  are  to  be  taken  in  connexion  with  General 
Orders  made  and  published  by  authority,  since  the  Acts 
passed.  The  recourse  to  these  provisions  is  left  entirely 
at  the  option  of  the  landholder,  so  that  it  is  doubtful  to 
what  extent  the  Acts  may  ever  come  into  practical  opera- 
tion; and  the  modes  of  proceeding  which  they  sanction,  are 
also  at  present  wholly  imtried,  and  have  never  been  illus- 
trated by  a  single  judicial  decision; — a  state  of  &cts 
which  would  make  it  premature  to  descant  at  any  length 
upon  the  new  enactments ;  but  the  extracts  which  follow 
may  be  acceptable,  as  sufficing  to  illustrate  the  general 
plan  under  each  of  these  Acts. 

The  25  &  26  Vict.  c.  53,  establishes  an  office,  to  be 
called  the  "  Office  of  Land  Registry  (ft) ;  and  provides 
(among  other  things)  that  the  owner  of  the  fee  simple  of  an 

(a)  Vide  sup.  p.  620.  (6)  25  &  26  Viet.  c.  53,  i.  108. 
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estate  of  freehold  tenure  may  apply  to  an  officer^  called  the 
Registrar (c),  to  have  the  title  "registered  as  indefea- 
sible (e/)/'  but  that  no  title  shall  be  accepted  for  that  purpose, 
unless,  on  examination,  it  shall  appear  to  be  such  as  a  court 
of  equity  would  hold  to  be  a  valid  marketable  title  {e).  If 
it  appears  to  be  such,  the  applicant  is  to  iumish  to  the  re- 
gistrar an  exact  description  of  the  lands  (/),  and  a  state- 
ment of  the  mortgages,  charges,  and  incumbrances  affecting 
the  same,  or  any  part  thereof  (^) ;  and  he  is  to  have  power  by 
inquiry  to  ascertain  the  accuracy  of  the  description  (A ;,  and 
then,  if  satisfied  with  the  title,  to  require  notice  to  be  given 
by  public  advertisement  of  his  intention  to  register  the  land 
with  an  indefeasible  title,  at  the  expiration  of  a  period  of 
not  less  than  three  months  (i) ;  a  copy  of  which  notice  is 
to  be  served  on  all  proper  persons,  including  every  adjoin- 
ing occupier,  and  the  person  to  whom  he  pays  rent,  and 
the  lord  of  the  manor  (j).  The  applicant  also,  and  his  so- 
licitor or  agent,  or  certificated  conveyancer,  and  such  other 
person  or  persons  as  the  registrar  shall  require,  shall  make 
oath  that  all  deeds  and  writings  relating  to  the  title,  and  all 
&cts  material  to  the  title,  and  all  incumbrances,  have,  to  the 
fullest  extent  of  their  respective  knowledge  and  belief,  been 
made  known  to  the  registrar  (A).  At  the  time  and  place 
in  the  notice  mentioned,  any  person  may  attend  and  show 
cause  before  the  registrar,  by  affidavit  or  otherwise,  against 
the  registration  (Z);  but  if  none  is  shown,  or  none  shown 
that  is  sufficient,  the  registrar  shall  proceed  to  complete 

(c)  25  &  26  Vict  c.  53,  8.  108.  messuages,  tenements   and  heredU 

(d)  Sect.  2.      Application    may      tamentSj  corporeal  and  incorporeaL 
also  be  made  under  this   Act  for      (Sect  140.) 

"  registration  without  an  indrfeaiible  (g)  Sect.  7. 

iitU,*'  and  for  **  registration  <f  lease-  (A)  Sect  10. 

hold  estates,*'  sects.  25,  26.  {i)  Sect  11. 

(e)  Sect  5.  (j)  Sect  12. 
(/)  The  word   "land"   in   this  (*)  Sect 22. 

Act  includes  (unless  the  provisions  (/)  Sect  13. 

require    a    different    construction) 
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the  same,  by  entering  in  a  book,  to  be  called  the  "  Becoid 
of  Title  to  Land  on  the  Registry,"  an  exact  record  of 
the  existing  estates,  powers  and  interests  in  the  land, 
and  bj  entering  in  a  book,  to  be  called  the  '^  Register 
of  Mortgages  and  Incumbrances,"  an  account  of  all  the 
charges  and  incumbrances  (m).  It  is  further  enacted 
also,  that,  from  and  after  the  registration,  every  estate  or 
interest  arising  or  created  in  the  land,  or  any  part  thereof, 
(except  as  in  the  Act  is  excepted,)  shall  be  entered  in  the 
record  of  title,  or  register  of  incumbrances,  to  be  so 
kept  as  aforesaid  (n).  An  indefeasible  title  to  the  land 
being  thus  registered  in  pursuance  of  the  proprietor's  ap* 
plication  ;^the  effect  of  it  is  stated  as  follows:  that,  ^'sub- 
ject to  any  exception,  qualification,  or  condition  mentioned 
in  such  record  of  title,  and  to  any  right  or  interest  thereby 
reserved,  and  to  any  registered  charges  or  incumbrances, 
and  to  such  charges  and  interests  as  are  in  the  Act  de- 
clared not  to  be  incumbrances  (o),  the  persons  originally, 
''and  fit)m  time  to  time,  named  and  described  in  such 
record  of  title  as  aforesaid,  shall,  for  the  purposes  of  any 
"  sale,  mortgage,  or  contract  for  valuable  consideration,  by 
such  persons  respectively,  be,  and  be  deemed  to  be,  as 
from  the  date  of  registering  such  record  by  the  registrar, 
or  from  such  time  as  shall  be  fixed  by  him  therein,  abso- 
lutely and  indefeasibly  possessed  of  and  entitled  to  such 
estates,  rights,  powers,  ai^  interests,  as  shall  be  defined 
and  expressed  in  such  record,  against  all  persons,  and 
free  fix)m  all  rights,  interests,  claims,  and  demands  what- 
soever, including  any  estate,  claim  or  interest  of  her 
majesty,  her  heirs  and  successors  (p)."     In  addition  to 


€€ 
€€ 
(€ 

« 
€€ 
€€ 

tc 


(m)  25  &  26  Vict,  c  63,  ••  14.  by  reason  of  tenure,  rig:ht8  of  way, 

(n)  Sect.  82.  watercourses,  rights  of  water   and 

(o)  These  are  land  tax,  suoces-  other  easements  or  servitudes,  rights 

tion  duty,  tithe  rent  charges,  rents  ofcommon,  manorial  rights  and  fran- 

payabie  to  the  crown,  public  rights  chises.    (Sect.  27.) 

of  way,  liability  to  repair  highways  (p)  Sect.  20. 
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which^  it  Is  also  enacted^  that  eveiy  person  haying  a  suffi- 
cient estate  or  interest  in  registered  land,  may  by  wiU, 
deed,  or  other  instrument,  create  the  same  estates  and  in* 
terests,  and  enter  into  the  same  contracts  and  engagements 
vith  respect  to  such  land,  as  he  might'  do  if  the  land 
T^re  not  registered;  provided  always,  that  no  unregis- 
tered  estate  or  interest,  contract  or  engagement,  for  the 
registration  whereof  proyision  is  made  by  that  Act,  shall 
prevail  against  the  title  of  any  subsequent  purchaser,  for 
valuable  consideration,  duly  registered  under  that  Act  (q)» 
The  Act  also  contemplates  the  further  conyenience  to  the 
parties  of  enabling  them,  if  they  think  proper,  and  so 
&r  as  they  may  find  it  practicable,  to  escape  the  length 
and  intricacy  now  ordinarily  incident  to  conyeyances, — 
for  it  provides,  as  to  all  registered  land,  that  it  may  be 
conveyed  and  charged,  not  only  by  the  instruments  appli- 
cable to  imregistered  land(r),  but  by  what  it  terms  a 
statutory  disposition, — examples  of  which  are  set  forth  in 
a  schedule  subjoined,  and  which  in  length  never  exceed  a 
few  Unes. 

To  what  we  have  here  extracted  from  this  statute,  our 
object  only  leads  us  to  add,  that  as  regards  the  proprietors 
of  land  in  Yorkshire  and  Middlesex,  it  will  not  be  attended 
with  the  inconvenience  of  subjecting  them  to  two  different 
systems  of  registration,  it  being  provided  that  the  provi- 
sions for  registries  in  those  counties,  of  which  we  had 
before  occasion  to  speak  («),  shall  cease  to  be  applicable  as 
soon  as  the  same  land  has  been  put  upon  the  register, 
under  the  statute  now  in  question^  and  while  it  remains 
thereon  (0* 

The  Act  of  25  &  26  Vict.  c.  67,  (after  redtmg  that  it 

(q)  25  ft  26  Vict  c.  53,  i.  7ih  cannot  be  created  in  registered  land 

(r)  It  it  not  unwertaiiff  true  that  by  a  deposit  of  title  deeds,  though 

the  methods  of  conveyance  appli-  it  may  by  the  deposit  of  an  instru- 

cable  to  unregistered  land  are  appli-  ment  described  in  the  Act  as  a  land 

cable  also  to  registered  land,  for  certificate. 

there  is  this  exception,  that  an  equi*  (f )  Vide  sup.  p.  620. 

tabU  mortgage  (vide  sup.  p.  810,  n.)  (1)  25  ft  26  Vict  c.  56,  ■•  104k 

VOL.  !•  Z  Z 
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is  expedient  to  enable  persons  having  interests  in  land  (u), 
to  obtain^  in  certain  cases^  a  judicial  declaration  of  their 
title^  so  as  to  enable  them  to  make  an  indefeasible  title  to 
persons  claiming  under  them  as  purchasers  for  a  yaluable 
consideration,)  directs  (among  other  things)  that  every 
person  entitled  to  apply  for  the  registration  of  an  inde- 
feasible title  to  the  registrar  appointed  imder  25  &  26 
Vict  c.  5S,  may  applj  to  the  Court  of  Chancery  by  peti- 
tion, in  a  summary  way,  for  a  declaration  of  title  (z), 
but  that  no  such  petition  shall  be  admitted,  as  to  lands  of 
copyhold  or  customary  tenure  (y  )•  It  provides  that  the 
Court  may  require  that  the  registrar  under  25  &  26  Vict. 
c.  53,  shall  be  served  with  notice  of  such  petition,  and  he 
shall  thereupon  be  made  a  party  to,  and  attend,  the  pro- 
ceedings (z).  And  further,  that  the  Coiui,  on  the  hearing 
of  the  petition,  and  on  being  satisfied  that  the  petitioner 
has  proved  such  a  possession  and  stated  such  a  title,  as  if 
established  would  entitle  him  to  a  declaration  imder  that 
Act,  shall  make  an  order  for  investigation  of  the  title  in  the 
same  way  as  if  he  had  obtained,  as  vendor,  a  decree  for  a 
specific  performance  of  an  agreement  for  sale  of  the  land  in 
question,  for  the  estate  claimed  in  his  petition  (a).  And  that 
after  such  an  investigation,  if  the  Court  is  satisfied  that  the 
petitioner  has  shown  such  a  title  as  it  would  have  compelled 
an  imwilling  purchaser  to  accept,  it  shall  (on  the  con- 
ditions in  the  Act  mentioned)  make  an  order,  that,  on 
some  day  not  less  than  three  months  afterwards,  a  declara- 
tion shall  be  made  establishing  the  petitioner's  title ;  unless. 


(ii)  The  word  "  land"  in  this  Act 
shall  not,  unless  the  provisions  re- 
quire 9  dtffi^r^nft  construction,  in- 
clude any  incorporeal  hereditaments. 
25  &  26  Vict  e.  ^7,  s.  48. 

(;r}  Sect.  I.  This  application  may 
also  be  made  by  "cwry  penon  claim* 
"  ing  to  be  entUied  to  land  in  pouet' 
*'  tionfor  an  estate  in  fee  timpUt  either 
**  aheoluteltf  or  eubjeet  to  any  inettm* 
^*  brameeM,  eetatee,  rights  er  interests. 


**  vested  or  contingent,  or  cUAmeng  to 
**  have  a  power  rf  dispoeing  of  land 
**  for  hi*  own  ben^  for  an  estate  in 
**fee  simple  in  possession,  either  abso* 
**  lately  or  subject  to  any  ineumbraneet, 
*'  estates,  rights  or  interests,  vested  or 
'*  contingent.*'     Ibid. 

(y)  Sect  4. 

(«)  Sect.  5, 

(a)  Sect  6. 
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in  the  meantime^  cause  is  shown  to  the  contrary  (&) ;  but 
that  no  such  order  shall  be  made^  until  the  petitioner  and 
his  solicitor^  and  any  other  person  whom  the  court  may 
require^  shall  have  made  and  filed  an  affidavit,  that,  to  the 
best  of  their  respective  knowledge  and  belief,  all  instru- 
ments and  papers  relating  to  the  title  have  been  produced 
to  the  court,  or  that  the  cause  of  their  non-production  has 
been  fiilly  and  fidrly  explained,  and  that  all  &ct8  material 
to  the  title  have  been  fiilly  and  fiurly  disclosed  to  the  court; 
it  being  also  provided,  however,  that  such  affidavit  may 
be  dispensed  with  or  modified  by  the  court,  according  to 
circumstances  (c).  In  order  to  secure  the  object  of  ap- 
prizing all  proper  persons  of  the  opportunity  of  showing 
cause  against  the  making  of  the  declaration,  it  is  fiirther 
enacted,  that  a  copy  of  the  order  shall  be  served  on  such 
persons,  and  deposited  in  such  place,  as  the  Act  de- 
scribes, for  inspection,  and  notice  of  such  deposit  shall 
be  also  affixed  in  such  place  as  it  describes  ((f);  and  that 
after  such  deposit  has  been  made,  the  petitioner  shall 
cause  advertisements  to  be  inserted,  three  times  at  least, 
in  such  newspapers  and  on  such  days  as  the  court 
shall  direct,  stating  the  order,  and  also  stating  where  any 
copy  has  been  so  deposited  for  inspection  (e).  And  that, 
tmless  the  last  of  such  advertisements  is  made  within 
four  weeks  next  after  the  date  of  the  order,  the  time 
thereby  fixed  for  showing  cause  agwist  the  same  shall  be 
enlarged  as  the  court  shall  direct  (/)•  And  further,  that 
if  no  petition  has  been  presented  against  the  proposed 
declaration  of  title  within  the  time  limited  for  that  purpose, 
or  if  one  has  been  presented,  but  the  court  is  of  opinion 
that  no  sufficient  ground  has  been  shown  for  refusing  to 
make  the  declaration,  then  the  court,  upon  being  satisfied 
that  all  requisitions  have  been  duly  complied  with,  shall 
make  a  declaration  that  the  petitioner  has  such  title  to 

(6)  25  &  26  Vict  c.  67,  s.  8.  &  26  Vict  c.  67^^Schedf.  4,  5. 

(c)  Sect  10.  (e)  Sched.  7. 

(d)  See  tchedulti  subjoined  to  25         (/)  Sched.  8. 

ZZ2 
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the  lands  in  question,  as  lie  souglit  to  establish  by  his 
petition,  or  such  title  subject  to  any  qualificatioDS  which 
it  may  deem  necessary  or  proper  to  introduce  (y).  And 
further  that  erery  declaration  of  title  under  the  Act,  may, 
*  at  the  option  of  the  person  obtaining  the  same,  be  registered 
as  an  indefeasible  title  under  25  &  26  Vict,  c  53  (A).  A 
declaration  of  title  to  the  land  being  thus  obtained,  in  pur- 
suance of  the  proprietor's  petition,  the  effect  of  it  is  stated 
as  follows : — *^  that  such  declaration  of  title,  as  soon  as  it 
'*  shall  have  become  final  for  the  purpose  of  this  Act,  shall 
**  in  fiiYOur  of  any  person  thereafter  deriving  title  as  a  pur- 
'<  chaser,  for  valuable  consideration,  of  the  land  therein 
**  referred  to,  or  of  any  part  thereof,  or  of  any  estate, 
"  right  or  interest  therein,  from  or  under  the  person  whose 
''  title  has  been  so  declared,  be  deemed  and  taken  to  have 
**  correctly  declared  the  same ;  but  save  as  aforesaid,  such 
*'  declaration  shall  have  no  force  or  effect  whatever  as  to 
*'  the  title  of  the  land  comprised  therein  "  (<)• 


The  whole  lawrdative  to  the  rigfatsof  property  in  things 
real,  (exdusively  of  what  relates  to  their  violation,  and 
to  the  remedies  in  such  case  provided,)  has  now  ccmie,  in 
due  order,  tmder  discussion ;  and  the  second  part  of  the 
present  Book  of  these  Commentaries — ^the  part  relating  to 
Things  Personal — will  be  entered  upon  in  the  next  vdiume. 

The  subject  which  has  thus  employed  our  attention  is 
of  veiy  extensive  use  and  importance,  but  it  must  be  con- 
fessed, not  very  attractive  at  the  first  a8pect»  [To  say  the 
truth,  the  vast  alterations  which  the  doctrine  of  real  pro- 
perty has  undergone  firom  the  Conquest  to  the  present 


{g)  25  &  26  Vict.  c.  67, 1. 15. 

(A)  Sect  21. 

(<)  Sect.  24.  Bj  wet  29  the  de- 
claration of  title  tball  not  affect 
land,  ux,  soccMsion  duty,  tithe  rent 
charge,  rights  of  common,  rents 
payable  to  the  crowQ,  public  rights 
of  way,    liability  to  repair  high- 


ways by  reason  of  tenure,  rights  of 
way,  watercourses,  rights  of  water 
and  other  easements  or  serYitudes, 
manorial  rights  and  franchises,  leasea 
or  agreements  for  leases  for  any 
term  not  exceeding  twenty-one  yesrs, 
where  there  is  occupation  ondar  the 
same. 
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[time;  the  infinite  determinations  upon  points  that  con- 
tinuallj  arise^  and  which  have  been  heaped  one  upon 
another  for]  so  many  [centuries  without  any  order  or 
method ;  and  the  multiplicity  of  acts  of  parliament,  which 
have  amended,  or  sometimes  only  altered,  the  common 
law, — these  causes  have  made  the  study  of  this  branch  of 
our  national  jurisprudence  a  little  perplexed  and  intricate. 
It  hath  been  our  endeavour  principally  to  select  such  parts 
of  it  as  were  of  the  most  general  use,  where  the  principles 
were  the  most  simple,  the  reasons  of  them  the  most  ob- 
vious, and  the  practice  the  least  embarrassed.  Yet  it  is 
not  to  be  presumed  that  we  have  always  been  thoroughly 
inteUigible  to  such  readers,  as  were  before  strangers  even 
to  the  very  terms  of  art  of  which  we  have  been  obliged  to 
make  use;  though  whenever  those  have  first  occurred, 
we  have  generally  attempted  a  short  explication  of  their 
meaning.  These  are  indeed  the  more  numerous  on  account 
of  the  different  languages  which  our  law  has,  at  different 
periods,  been  taught  to  speak ;  the  difficulty  arising  fcom 
which  will  insensibly  diminish  by  use  and  familiar  acquaint- 
ance. And  therefore  we  shall  dose  this  branch  of  our  in- 
quiries with  the  words  of  Sir  Edward  Coke  (A), — "  albeit 
the  student  shall  not,  at  any  one  day,  do  what  we  can, 
reach  to  the  full  meaning  of  all  that  we  have  laid  down, 
'^  yet  let  him  no  way  discourage  himself,  but  proceed ;  for 
*'  on  some  other  day,  in  some  other  place,"  (or  perhaps 
upon  a  second  perusal  of  the  same,)  ^'  his  doubts  will  be 
**  probably  removed."] 

(k)  Proeme  to  1  Inst 
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A. 

Abbtancb,  231,  D.,  241,  327,  n. 

Abjuration  of  the  realm,  146. 

Abolition  of  fines  and  recoveries, 
583. 
of  colonial  slavery,  111. 
of  military  tennrea,  209. 

Abridgments  (or  digests)  of  the 
law,  53. 

Abstract  of  title,  491,  n.,  499,  n. 

Accumulation  of  income,  563. 

Acknowledgment    by    mortgagee 

of   right    of 
mortgagor, 
311. 

of  married  wo- 
men, 591. 

of     vassalage, 
180. 

Active  trusts,  374. 

Act,  statute  law  revision,  69,  n. 

Act  of  parliament,  69,  622. 

bow  cited,  70,  n. 

Acts  local  and  personal,  71. 
public  ana  private,  70. 
private,  622. 
relating  to  India,  117,  n. 
relating  to  the  colonies,  108, 
n.,  110,  n. 

Admeasurement  of  dower,  277,  n. 

Admiralty  courts,  68. 

jurisdiction  of,  119. 

Admittance  to  copyhold,  641, 643. 


Ad  ostium  ecclesiae^  dower,  276, 
284. 

Ad  quod  damnum,  writ  of,  463. 

Adultery,  effect  on  dower,  273. 

Advowsons,  656. 

Africa,  acts  relating  to,  108,  n. 

Aggregate  corporation,  362. 

Agnati,  417. 

Agreement — see  Contract. 
to  let,  522. 

Agriculture,  introductory  of  pro- 
perty in  land,  160. 

Aids,  feudal,  182,  207. 

in  knight  service,  200. 
in  socage,  213. 
parliamentary,  170. 

Air,  right  to,  164. 

Alderman,  130. 

Aldemey,  island  of,  103. 

Alfred,  his  laws,  42, 127,  n« 

Alienation  by  infants,  481. 

by  married  women,  t6. 
by   particular    tenants, 

468. 
by  spiritual  persons,  478. 
fine  on,  182,  204,  214, 

227. 
forfeiture  bv,  468. 
in  copyhold,  227. 
in   general,    204,  214, 

471  — see   Comvbt- 

ANCES. 

in  mortmain,  459. 
ofsettled  estates,  484. 
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AlienatioD,  rettraint  of,  475. 

to  corporations,  459. 
under  dure«,48]. 

Aliens,  1.38. 

cannot  hold  real  property, 

482. 
cannot    take   by  descent, 

442. 
tracing    descent  through, 
444. 

Allodial  property,  none  in   Eng- 
land, 190,  237. 

Allodium,  178,  190,  237,  397. 

Allotments  under  indosuresy  666. 

Alluvion,  457. 

Alteration  of  deeds,  505, 
of  wills,  608. 

Ambiguity  in  a  deed,  508. 
in  a  will,  610. 
latent  and  patent,  508. 

American  colonies,  acts  relating  to, 

108,  n. 
revolt  of,  106. 

Ancestors,  237,  392,  695. 

Anglo-Saxon  laws,  41. 

Animals,  ferse  natune,  164,  673. 

Annuities,  655,  n.,  657,  n.,   681, 
684. 

Antient  demesne,  228. 

Apparent,  heir,  392. 

Appendant,  or  appurtenant,  com- 
mon, 658,  659. 

Appointment  under  a  power,  557. 

Apportionment  of  rept,  266,  687. 

Appropriation  of  tithes,  121. 

Approving  common,  663. 

Appurtenances,  492. 

Appurtenant,  or  appendant,  com- 
mon, 656, 659. 

Arbitrary  fines,  636. 

consecration    of   tithes, 
121. 

Archbishop's  province,  119. 

Archdeaconry,  120. 

Aristocracy,  form  of  government 
by,  32. 


Arms,  right  of  having,  154. 

training  to  the  use  of,  155. 

Articles  of  union  with  Ireland,  99. 

with  Scotland,  89. 

Ascending  line  formerly  excluded 
from  inheriting,  412. 
may  now  inherit,  414* 

Assensn  patris,  dower  ex,  276. 

Assent,  royal,  to  a  statute,  73. 

Assets,  434. 

Assignee  of  lease,  521,  534. 

of  reversion,  307,  524. 

Assignment,  521, 533. 

ofcontingentinterests, 

476. 
of  dower,  277. 
of  right  of  entiy,  307, 

476. 
of  satisfied  terms,  385. 
of  term,  521, 

Assigns,  473. 

Assisa  utrum,  231,  n. 

Assize  of  arms,  202. 

renU  of,  635,  684. 

Assurances,  common,  486. 

Atholl,  Duke  of,  rights  of,  in  Isle 
of  Man,  102,  103. 

Attainder,  146, 446, 477. 

eff*ect  on  dower,  274. 

Attendant  term,  386. 

Attestation  of  a  deed,  503. 
of  a  will,  605. 

Attornment,  doctrine  of,  472,  474, 
521. 

Augmentation  of  poor  livings,  465. 

Aula  regis,  16. 

Australian  colonies,  acts  relating 
to,  108,  n. 

Autre  droit,  land  held  in,  323. 

Autre  vie,  tenant  pur,  260,  264. 

Averium,  637. 

B. 

Bacon's  Abridgment,  53. 
Bail,  excessive,  150. 
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Bailiffs  of  handreds,  129. 

Banishment,  152. 

Bankruptcy,  256,  316. 

Bai^in  and  sale,  365,  539,  541. 

with  release,  546. 

Bar  of  dower,  273,  278. 

Baronies,  or  manors,  220. 

Barrister-at-law,  degree  of,  20. 

Barristers,  17 — 19. 

Base  fees,  244,  249,  587. 
services,  191. 

Bastard  cannot  be  heir,  440. 
eign^,  1*6. 

Battery,  fear  of,  no  duress,  145. 

Beast,  best,  heriot  of,  637. 

Beasts  of  forest,  chase,  park  and 
warren,  673. 

Benchers,  20. 

Benefice,  afterwards  called  feud, 
178. 

Benevolences,  170. 

Berwick-upon-Tweed,  85,  93. 

Bill,  for  letters  patent,  626. 
of  foreclosure,  313. 
to  redeem,  312. 

Bishoprics,  119. 

colonial,  105,  n. 
Indian,  114. 
number  of,  120. 

Bishops,  119. 

Bissextile  year,  288. 

Black  mail,  685. 

Blanch  holding,  685,  n. 

Blood,  corruption  of,  445. 
inheritable,  438. 
of  the  purchaser,  400. 
whole  and  half,  422,  424, 
427. 

Board  of  Control,  113. 

Bodily  rights,  how  protected,  143. 

Body  corporate,  362. 

Bombay,  bishop  of,  115. 

Borough,  definition  of,  1 28. 

English,  custom  of,  55, 
57,216. 


Borough  rate,  in  the    nature  of 
county  rate,  133,  n. 

Borsholder,  127. 

Botes,  by  tenant  for  life,  262. 
by  tenant  for  years,  293. 

Boundaries  of  parishes,  126,  n. 

Bracton,  52. 

Breach  of  covenant,  498,  524. 

Breaking  the  descent,  432. 

Brehon  law,  94. 

Brevia  testata,  503. 

Bridgman,  Sir  Orlando,  337. 

British  Columbia,  acts  relating  to, 
108,  n. 
constitution,  33. 
islands,  101. 
subjects,  138. 

Britons,  laws  of  antient,  42. 

Brooke's  Abridgment,  53. 

Brothers,  descent  between,  nature 
of,  formerly,  421,  444. 

Burgage,  tenure  in,  215. 


C. 


Calcutta,  Bishop  of,  115. 

Calendar  month,  289. 

Call  to  the  bar,  20. 

Canada,  acts  relating  to,  108,  n. 

Cancelling  deeds,  505. 
wills,  608. 

Canon  law,  8, 12, 17,  65,  67. 

Canons  of  descent  prior  to   1st 

January, 
1834..  394, 
n. 
since  1st  Jan- 
uary, 1834, 
394—429. 

Capacity  to  purchase  or  convey — see 
Alienation,  Convetamcbs. 

Capita,  succession  per,  410. 

Capital  punishment,  148. 

Capite,  tenanto  in,  190,  201,  214, 
240,  474. 
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CataHa,  286. 

Cart-bote,  262. 

Census  of  1861 . .  138,  n. 

Centenarius,  130. 

Central  Criminal  Court,  132,  n. 

Certain  services,  191. 

Cession,  colonies  gained  by,  104, 
105. 

Cestui  que  trust,  376. 

use,  364,  367. 
vie,  264. 

Channel  Islands,  103. 

Charge  in  equity,  257,  383,  639. 

Charging  real  estate  with  payment 
ofdebts,436,  n. 

Charitable  uses,  256,  466,  603. 

Cbarta  de  Forest^,  676. 

Charter  or  deed,  487. 

Chase,  678. 

Chattels,  286. 

personal,  287. 

real,  172  n.,  286, 287. 

Chester,  county  palatine  of,  133. 

Chief  rents,  684. 

Child  in  womb,  143. 

Chirograph,  489,  570. 

Chivalry,  tenure  in,  193. 

abolishment  of  tenure  in, 
209. 

Churches,  parish,  122. 

Circuits  of  the  judges,  132. 

Civil  and  criminal  injuries,  142. 
death,  146,  261. 
division  of  England,  126. 
law,  8,  12,  17,  63,  65,  67. 

City,  definition  of  the  term,  128. 

Clementine  constitutions,  65. 

Clergy,  their  introduction  of  the 
civil  law,  12. 

Clerks,  why  so  called,  1 1. 

Close  (writ  of  right),  229. 

rolls,  626. 

writs,  ib. 
Code  of  Justinian,  64. 

of  Theodosius,  i6. 


Codicil,  597. 

Cognati,  417. 

Cognizance,  fine  sur,  &c.,  570, 571 . 

Cognicee  of  a  fine,  569. 

Cogniaor  of  a  fine,  ib. 

Coke,  Lord  Chief  Justice,  51, 53. 
upon  Littleton,  53. 

Collateral  inheritance,  420. 
warranty,  496. 

College  leases,  76,  478. 

Colonial  bishops,  105,  n. 
slavery.  111. 

Colonies,  103. 

acts  relating  to  the,  108, 
n.,  110,  n. 

Colonising,  right  of,  161. 

Comes,  130. 

Comites,  178. 

Commencement    of  operation  of 
statutes,  73. 

Commissioners,  copyhold,  650. 

for   the   affairs  of 

India,  113. 
inclosure,  665. 
tithe,  650,  n. 

Commonable  beasts,  658. 

Common,  appendant,  658. 
approving,  663. 
appurtenant,  659. 
assent  of  the  redm,  170. 
because  of  vicinage,  659. 
fields  inclosure  Act^  664. 
inclosure  of,  663—666. 
in  gross,  660. 
in  the  soil,  662. 
law,  10,41,45,82. 
occupancy,  454,  455. 
of  estovers,  662. 
of  pasture,  658. 
of  piscary,  661. 
of  shack,  660. 
of  turbary,  661. 
pleas,  court  of,  1 6. 
possibility,  333. 
recoveries,  253, 462, 576. 
sans  nombre,  661. 
tenant  in,  355. 
vouchee,  577. 
without  stint,  661. 
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Commons,  656. 
Communion  of  goods,  158. 
Compuboty  admittance,  644* 
Computation  of  time,  288. 
Comyns'  Digest,  53. 
Concessit,  fine  sur,  571. 
Conclusion  of  deeds,  499. 
Concord  of  a  fine,  569. 

Condition^  breach  of,  304,  307,  n., 

309. 
estate  upon,  303,  494. 
express,  304. 
illegal,  308. 
implied,  303. 
impossible,  308. 
in  deed,  306,  494. 
restraining    alienation, 

475. 
precedent,  304. 
repugnant,  308. 
subsequent,  304,  308. 
vaiver  of,  309. 

Conditional  fees.  245. 

limitation,  305,  307. 
surrender,  645. 

Confirroatio  chartarum,  statute  of, 
201. 

Confirmation,  530. 

implied,  531. 

Conies,  beasts  of  wanren,  679. 

Conquest,  colonies  gained  by,  105. 
Norman,  390. 
of  Ireland,  94. 
of  Wales,  85,  86. 
technical  meaning  of  the 
term,  389,  426. 

Consideration  of  a  deed,  505. 

Constable,  high,  129. 

Constitution,  English,  33,  148. 
of  India,  117. 

Construction  of  deeds,  508. 
of  statutes,  72. 
of  devises,  609. 
of  royal  grants,  627. 

Consummation   of   the  estate  by 
curtesy,  271. 

Contingency,  with  a  double  aspect, 
333. 

Contingent  interests,  alienation  of, 
476. 


Contingent  remainder,  334,  339. 
uses,  368. 

Continual  claim,  518. 

Contract  by  deed,  488. 

meiger  of  simple,  in  deed, 

ib. 
social,  30. 

Control,  Board  of,  113. 

Conveyances,  165,  486. 

Act  to  facilitate,  702. 
at  common  law,  511. 
by  aliens,  482. 
by  attainted  persons, 

477. 
by  corporations,  ih, 
by  idiots,  480. 
by  infants,  481. 
by  insane  persons, 

480. 
by  married  women, 

481,565. 
by  matter  of  record, 

512,  622. 
by  tenants  in   tail, 

565. 
by  the  crown,  625. 
of  copyholds,  640. 
origin  of,  165. 
practice  as  to  pre- 
paring, 491,  n. 
to  uses  to  bar  dower, 

281. 
under  the  statute  of 

uses,  537. 

Conveyancing,  system  of,  511. 

Coparcenary,  351. 

Coparceners,  ib. 

Copyhold,  193,  219,  631—654. 
Acts,  650. 

admittance  to,  641,  643. 
alienation  of,  640. 
comroissioneiB,  650. 
commutation     of    fines, 

&c.,  650. 
conveyance  of,  640. 
descent  in,  226,  632, 640. 
devise  of,  647. 
dower  in,  634. 
equitable    interests     in, 

649. 
enfranchisement  of,  226, 

639. 
estate,  assets  in  the  hands 

of  heir  or  deTiacc,  638. 
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Copyhold,  estate  tail  in,  633. 

execution  against,  638. 
extinguishment  of,  226, 

n.,  639. 
fines,    heriota,    &c    in, 

2*i7,  635. 
forfeiture  of,  227,  635. 
for  life  or  years,  632. 
free  bench  in,  634. 
liability  of,  to  payment 

of  debts,  638. 
licence  to  demise,  640. 
mortage  of,  645. 
of  inheritance,  226,  633. 
partition  of,  349,  n. 
quit  rente  in,  636,  684. 
rents  of  assize  in,  ib. 
surrender  of,  641,  642. 
title  to,  640. 
waste  committed  on,  634. 

Copyholders,  formerly  villeinit,  224. 

Comage,  tenure  by,  205. 

Corodies,  656,  657,  n. 

Coronation  oath,  91. 

Corporate  counties,  137. 

Coiporation,  128,  362,  460. 

municipal,  128,  478. 
purchases  by,  477. 
alienations    by,    478, 
479. 

Corporeal  hereditaments,  175. 

Corpus  juris  canonici,  66.     * 
civilis,  64. 

Corruption  of  blood,  446. 

present  law  as  to,  451. 

Council  of  India,  116. 

of    Governor-General    in 
India,  116. 

Counsel,  17,  19. 

Count  or  comes,  130. 

Counterpart,  489. 

Counties,  130. 

corporate,  137. 
palatine,  133,  670. 

Countors,  18,  n. 

Countries,  subject  to  laws  of  Eng- 
land, 85. 


County  Courts,  132,  302. 
members,  132. 
palatine,  133. 
rate,  133. 

Court  baron,  220. 
christian,  67. 
customary,  225. 
of  wards  and  liTeries,  197. 

Courts  of  great  session  in  Wales,  87. 
of  the  counties  palatine,  134, 
135. 

Covenant,  in  a  conveyance,  498. 
in  a  lease,  523. 
running  with  land,  498, 

523. 
to  stand  seised,  365, 539, 

540.  • 

writ  of,  in  a  fine,  568. 

Creditors,  simple  contract,  435. 
specialty,  436. 

Crime,  distinguished  from  civil  in- 
jury, 142. 

Croke's  Reports,  52. 

Cross  remainders,  358. 

sign  of,  in  deeds,  501. 

Crown  erants,  452. 

Hereditary  succession    and 
title  to,  408,  426. 

Curialitas,  269,  n. 

Cujus  est  solum,  ejus  est  usque  ad 
coelum,  174. 

Curtesy,  tenant  by  the,  269,  380. 

Custom,  41,  45,  46,  55. 
dower  by,  276. 
herioto  by,  635,  636. 
of  borough   English,  55, 

57,  216. 
of  gavelkind,  55,  57,  217. 
of  London,  56,  58. 
of  merchants,  56. 
particular,  55. 
rules  as  to  validity  of,  58 

—61. 
trial  of  a,  57. 

Customary  court  of  copyholders, 

225,  641. 
freehold,     228,     230, 

648,  n. 
tenure,  228. 
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D. 

Dane-Loge,  43. 

Date  of  a  deed,  499. 

Day,  legal,  computation  of  a,  288. 

Deanery,  rural,  120. 

Death,  civil,  146,261. 

Debts,  specialty,  liability  of  the  heir 
on,  433. 
aimple  contract,  heir's  liability 
on,  435. 

Deceit,  writ  of,  648,  n. 

Decennaries,  127. 

Declaration  of  Title  Act,  702,705. 

Declaration  of  trusts,  378. 

Declaratory  statutes,  71. 

part  of  law,  35. 

Declaring  uses  of  fine  or  recoTery, 
582. 

Decretals,  65. 

Decretum  Gratiani,  65. 

Dedimus  potestatem,  writ  of,  569. 

De  donis  sUtute,  247,  249,   255, 
323,  566,  574,  633,  689. 

Deed,  Acts  for  shortening  lan- 
guage of,  491,  n. 

ambiguity  in,  507. 

attestation  of,  503. 

avoidance  of,  504. 

cancelling  of,  505. 

conclusion  of,  499. 

condition  in,  494. 

consideration  of,  505. 

construction  of,  507. 

counterpart  of,  489. 

covenants  in,  498. 

date  of,  499. 

definition  of,  487. 

delivery  of,  502. 

discharge  of,  507. 

execution  of,  503. 

habendum  in,  492. 

inconsistent  clauses  in,  509. 

indented,  488. 

inter  partes,  491. 

must  be  written  or  printed, 
490. 

of  release,  527,  540,  545. 

original  and  counterpart,  489. 


Deed  or  escrow,  503. 
poll,  489. 
premises  in,  491. 
reading  of,  500. 
recitals  in,  492. 
reddendum  in,  493. 
registration  of,  621. 
release  of,  507. 
requisites  of,  489. 
sealing  of,  500. 
signing  of,  ib, 
stamps  on,  490. 
tenendum  in,  492. 
to  declare  or  lead  uses  of  fine 

or  recovery,  582. 
voluntary,  506. 
warranty  in,  494. 
where  requisite,  487. 
witnesses  to  a,  503. 

Defeasance,  deed  of,  535. 

Deforciant,  571. 

De  la  plus  belle,  dower,  276. 

Delivery  of  a  deed,  502. 

De  Mercatoribus,  statute,  316. 

Demesne  lands,  219. 

seisin  in,  239. 

Demise,  521,  523 — see  Lease. 

Demi-vills,  129. 

Democracy,  32. 

Denizen,  443. 

Dependencies,  Colonial,  103. 

Deposit  of  title  deeds,  310,  n. 

Derby,  Earls  of,  (formerly  lords  of 
Isle  of  Man,}  102. 

Dereliction,  lands  by,  457. 
of  property,  164. 

Derivative  or  primary  conveyances, 
527. 

Descent,  166,237,391. 

as  if  from  the  purchaser, 

428,  429,  432,  439. 
breaking  the,  432. 
by  particular  custom,  392. 
founded  originally  on  the 

common  law,  393. 
from  the  purchaser,  394. 
half-blood  in,  422,   424, 

427. 
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Dewent,  in  oopyholdti,  226,  632, 

640. 
in  feudfl,  184. 
Inheritance  Act,  393. 
origin  of,  167. 
or  purchaBe,  388. 
paternal    line    preferred, 

415,  417. 
per  itirpei,  409. 
per  capita,  410. 
preference  of  males,  405. 
rules  (or  canons)  of,  prior 
to      Ist     January, 
1834  . .  394,  n. 
since     1st   January, 
1834 . .  394—427. 
special  cases  of,  428. 
Tables  of,  394,  429. 
traced  to  lineal  ancestry, 

412. 
traced    from   person    last 

entitled,  as  if  he  had 

been     the     purchaser, 

when,  429,  439. 
traced  on  failure  of  male 

paternal  line,  how,  418. 

Detached  parts  of  counties,  131,  n. 

Determination  of  estates  at  will,  296' 

Devise,  596—621. 

attestation  of,  604,  606. 
by  married  women,  602,  n. 
by  virtue  of  a  power,  615. 
construction  of,  609 — 617. 
executory,  619. 
is  in  nature  of  a  declaration 

of  uses,  618. 
lapsed,  613. 
meaning  of  **  dying  without 

issue,"  &c.  m,  616. 
must  be  in  writing,  &c., 

598,  601,  604. 
of  a  fee,  without  words  of 

inheritance,  611,  612. 

of  **  all  my  lands  and  tene- 
ments, '  where  it  in- 
cludes lease  for  years, 
615. 

of  customary  freeholds, 
230,  n. 

particular  points  of  con- 
struction in,  under  new 
Will  Act,  611—617. 

power  to,  599,  600, 602. 


Devise,  publication  of,  604. 

residuary,  615. 

revocation  of,  604,  608. 

speaks  as  at  time  of  death, 
611. 

subject  to  rule  against  per- 
petuities, 619. 

to  a  charitable  use,  602. 

to  trustees,  construction  o( 
as  to  estate  they  take, 
612. 

to  heir,  403. 

to  uses,  600. 

Devisee,  liability  of,  for  debts,  434. 

Digest,  Justinian's,  64. 

Dignities,  656. 

descent  of,  among  females, 
408,  409. 

Diocese,  117, 120. 

Dioichia,  121,  n. 

Directory  part  of  law,  35. 

Disabling  statutes,  72. 

Disafforestment,  676. 

Disclaimer  of  estate,  482. 
of  tenure.  470. 
of  use,  371. 

Discontinuance  of  estate  tail,  249, 
n.,  469,  519,  n. 

Disparagement  of  ward,  198. 

Displacement  of  reversion,   &c., 
322,  469,  519. 

Dispunishable  for  waste,  263. 

Disseisin,  319,  519. 

Distress,  682,  686. 

Districts,  ecclesiastical,  126. 

Divesting    reversion,    &c.,    322, 
519,  n. 

Divine  law,  24. 

service,  tenure  by,  232. 

Divisions  of  counties,  131,  n. 

Divorce,  effect  of  on  dower,  273. 

Doctor  and  Student,  treatise  known 
as,  53. 

Dom-Boc  of  Alfred,  43,  44. 

Domesday  Book,  187. 

Don,  grant,  et  render,  fine  sar, 
671. 
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Donis,  itaCute  de,  247,  249,  255, 
574,  633,  689. 

Dos  rationabiliii,  283. 

Dotalitiuro,  273. 

DoaUe  rent,  300. 
Talue,  1*6. 
voucher,  577. 

Dower  Act  (3  &  4  Will.  I V.  c.  105), 
282. 

action  of,  277, 

ad  ostiam  ecclesis,  276, 283. 

assignment  of,  277. 

by  particular  custom,  276. 

de  la  plus  belle,  i6. 

ez  assensu  patris,  276. 

how  barred,  278. 

how  the  wife  shall  be  en- 
dowed, 276. 

of  what  wife  is  endowed, 
272,  274,  380,  382. 

revolutions  in  the  law  as  to, 
283. 

who  may  be  endowed,  273. 

Drainage,  improvements,  provision 
to  facilitate,  by,  267,  n. 

Druids,  41. 

Duchy  of  Lancaster,  135. 

Durante  viduitate,  estate,  261,  265. 

Duress,  of  imprisonment,  152. 
per  mines,  145. 

Durham,  county  palatine  of,  133. 

Dyer's  Reports,  52. 

*' Dying  without  issue,'*  words  of 
in  a  devise,  616. 

£. 

Easements,  656, 699. 

East  India  Company,  112. 

East  Indies,  ib. 

Ecclesiastical  commissioners,  1 20,n. 
courts,  67. 
division   of    England, 

119. 
leases,  478. 
persons,  alienation  by, 

ib.  479. 

Edgar,  king,  his  laws,  44. 


Edward  the  Confessor,  his  laws, 
44, 189. 

Ejectment,  action  of,  579,  n. 

Elegit,  esUte  by,  303,  316,  383. 

Elopement  and  adultery,  274, 278. 

Ely,  bishop  of,  137. 


Disnop  or, 
isle  or,  ib. 


Emblements,  264,  265,  266,  294, 
295. 

Enabling  and  disabling  statutes,  72. 
Enceinte,  336. 
Endowment— see  Dower. 

EnfranchiMment  of  copyholds,  226, 

653. 
compulsory,  653. 
of     the    colonial 

slaves,  111. 
of    the     villeins, 

222. 

England  and  Wales,  Scotland  and 

Ireland,  population  of,  138,  n. 

ecclesiastical  division   of, 

119. 
civil  division  of,  1 26. 
what  it  includes,  85. 

English  constitution,  33,  148. 

laws,  when  in  force  in  a 
colony,  108. 

Enlaiger  Testate,  release  by  way  of, 
527. 

Enlarging  or  restraining  statutes, 
72. 

Enrolment  of  bargain  and  sale,  543. 

Entails,  247—258. 

after  possibility  of  issue 
extinct,  267,  590. 

barred  by  common  reco- 
very, 253,  580. 

barred  by  deed  under  3  8c 

.  4  Will.  IV.  c  74..  256, 
583. 

barred  by  fine,  255,  574. 

do  not  merge  in  the  fee, 
323. 

effect  of  judgments  on,  257. 

equitable,  589,  590. 

ex  provisione  viri,  581* 

female,  250. 
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EntaiU,  in  copyhold,  633. 

in    incorporeal    hcrtdita- 
ments,  689. 

in  frank  marriage,  251. 

male,  250. 

quasi,  455. 

special  or  general,  249. 

where  the  reversion  or  re- 
mainder is  in  the  crown, 
581. 
Entireties,  tenants  hy,  347. 

Entry  of  lessee,  522. 
right  of,  519. 
and  feoffment,  release  by 

way  of,  529. 
of  heir,  432,  515. 
on  breach  of  condition,  306, 
307,  309,  524. 
"^  of    covenant    in 

lease,  524. 

Equiteble  estates,  235, 314,  360. 
mortgage,  310,  n. 

Equity,  82,  375. 

iu  court  of  law,  314. 

of  a  statute,  75. 

of  redemption,  311,312. 

Escheat,  166,  183,  204,  214,  227, 
437. 
propter  defectum  sangui- 
nis, 438. 
propter  delictum  tenentis, 
445. 

Escrow,  503. 

Escuage,  200. 

Estate  at  sufferance,  299. 

at  will,  295. 

by  elegit,  316. 

by  statute  mercliant,  314. 

by  statute  staple,  »6. 

by  the  curtesy,  269. 

for  life,  260. 

for  years,  288. 

from  year  to  year,  297. 

in  antient  demesne,  228. 

in  common,  355. 

in  coparcenary,  351. 

in  dower,  272. 

in  expectancy,  318. 

in  fee  simple,  238. 

in  fee  tail,  247— see   En 

TAILS. 

in  joint  tenancy,  344. 
in  lands,  234. 


Estata  in  mortgage,  31 1. 
in  possession,  318. 
in  remainder,  324. 
in  reversion,  319. 
in  severalty,  343. 
legal    and    equitable^  235, 

314,  360. 
not  of  inheritance,  236. 
on  condition  implied,  303. 
on  condition  expressed,  304. 
particular,  319. 
of  inh^riUnce,  237. 
pur  autre  vie,  260,  456. 
reid  and  personal,  286. 
upon  condition,  303. 

Estates,  setUed,  257, 263,  272. 

Estoppel,  487, 488,  n. 

Estovers,  262,  293. 

common  of,  662. 

Ex  assensu  patris,  dower,  276. 

Exchange   of   lands,    269,    524, 
664,  n. 

Executive  and  legislative  powew. 

32. 
Execution  of  deed,  503. 

Executory  devises,  619. 
trusU,  372. 
uses,  553,  554. 

Ex9e,  152. 

Ex  provisione  viri,  estete  tail,  581. 

Expectancy,  estates  in,  318. 

Extinguishment  of  copyhold,  226,n. 

639. 
of  incorporeal  he- 
rediUments,683, 

n.,  700. 
release  by  way  of, 
529. 

Extrarparochial  places,  123. 

Extravagantes  communes,  65. 
Joannis,  ifr. 


F. 

Failure  of  heirs  of  the  purchaser, 
how  lauds  shall  descend 
on,  429,  439. 
of  issue  of  the  purchaser, 
how  lands  shall  descend 
on,  412. 
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Fairs  and  markets,  671. 

Falkland  Islands,  Acts  relating  to, 
108,  n. 

Farm  (or  feorme),  523. 

Fealty,  181,  252,  262,  633. 

Fee,  base,  244. 

farm  rents,  685. 
in  abeyance,  241. 
limited,  243,  n. 
meaning  of  the  word,  2. 
on  a  fee,  553. 
qualified,  244. 
simple,  238. 
simple  absolute,  243. 
simple  conditional,  243,  244. 
simple  determinable,  243,  n. 
simple  qualified,  243. 
tail,  248 — see  Entail. 
upon  a  fee,  553. 
words  necessary  to  create  a, 
242. 

Female  wards,  marriage  of,  199. 

Feme  covert,  conveyances  by  or 

to,  401,  481,  591. 
will  by,  602,  n. 

Feodum  (or  feudum)  militare,  193. 

talliatum,248, 
n. 
Feoffee,  236,  288,  n. 
to  uses,  364. 

Feoffment,  181,  236,  512. 

forfeiture  by,  321. 
by  insane  persons,  480. 
to  uses,  376,  537,  540. 
in  gavelkind,  218. 

Feoffor,  236,  288,  n. 

Feorme,  523. 

Ferae  nature,  animals,  164,  673. 

Ferries,  671. 

Fend,  (or  fief,)  178,  237,  396. 
honorary,  184. 
military,  1*6. 
proper  and  improper,  185. 

Feudal  system,  origin  of,  1 77. 

tenures,  introduction    into 
England,  186. 

Feudum  (or   feodum)    antiquum, 

397,  413. 

apertum,  438. 

VOL.  I. 


Feudum  impropriiim,  185. 
inaiviauum,  407. 
novum,  897,  413. 
novum  ut  antiquum,  398, 

413. 
patemum,  398. 
proprium,  185. 

Fidei  commissum,  361 . 

Fief— see  Feud. 

d'haubert,  193. 

Fine,  feudal,  573. 

on  alienation,  182,  204,  227. 

Fines    in   copyhold,   arbitrary  or 
certain,  636. 

Fines  of  record  abolished,  256, 567, 

583. 
and  recoveries  Act,  ib. 
bound  parties  and    ^nviejt, 

572. 
discontinuance,  575. 
forfeiture  by,  576. 
former  force  of,  572. 
levied  by  married  women,  ib, 
levied  by  tenant  in  tail,  255, 

574. 
levied    with    proclamations, 

570,  573,  574. 
non-claim  on,  573. 
partes  finis  nihil  habuerunt, 

574 — see  Recovcrt. 

Fire  bote,  262,  293. 
First  fruiU,  203. 
Fitzherbert's  Abridgment,  53. 
Fish,  property  in,  679. 
Fisheries,  ib. 
Fleta,  52. 
Folkland,  220. 
Foot  of  a  fine,  570. 
Foreclosure,  313. 

Foreign  dominions  of  the  sovereign, 
118. 

Forensic  medicine,  8. 

Forest,  franchise  of,  673,  677. 
laws,  675. 

Forieiture,    183,   204,   214,  304, 

368. 
by  alienation,  304,  322, 

336,  468. 
on  attainder,  204,   366, 

446. 

3  A 
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Forfeiture,  in  copyhold,  227,  635. 
in  feuds,  183. 
of  lease,  309,  n. 
title  by,  459. 

Fonnedon^575. 

Fortewne,  52. 

Fowls  of  warren,  679. 

Fraction  of  time,  290. 

Franchises,  304,  670. 

Frankalmoign,  231,  252. 

Frankmarriage,  251,  352. 

Frankpledge,  129. 

Frank  tenement,  192,  235. 

Frauds,  statute  of,  434,  502,  516, 
521,525,526. 

Fraudulent  devises,  statute  of,434. 

Freebench,  634. 

Free  fishery,  679,  680. 
'  services,  191. 
socage,  192,  193,  209. 
warren,  678. 

Freehold,  215,  235,  236,  n. 
customary,  228. 
estate,  235. 
by  wrong,  518. 
in  abeyance,  242. 
in  future,  327,  552. 
in  law,  432. 
remainder,  330. 

Futuro,  estates  in,  318,  327. 

G. 

Gage,  estates  in,  310. 

Game,  164,  674. 

Gavelkind,  55,  215,  217. 

General  Inclosure  Act,  (41  Geo. 
III.  c.  107),  663. 
Vestry  Act,  124. 

Gift  of  lands,  518. 
Gilbert,  Chief  Baron,  53. 
Glanville,  52. 
Gleboe  ascriptitii,  193. 
Good  consideration,  505. 
Goods  and  chattels,  286. 


Government,  forms  of,  31. 
origin  of,  30. 

Governor-general  of  India  in  coun- 
cil, 114, 118,  b. 

Grand  coustumier  of  Normandy, 
46,  n.,  103. 
seijeanty,  205,  215. 

Grant  at  common  law,  519. 
lying  in,  520. 
royal,  625—629. 
to  uses,  539,  547. 

Grantee  of  reversion,  307,  524. 

Gratian's  decree,  65. 

Great  Britain  defined  by  Act  of 
Union,  89. 

Great  Britain  and  Ireland,  popula- 
tion of,  138,  n. 

Great  charter,  69,  189,  206. 
teal,  627. 

Gregorius,  63. 

Gregory's  decretals,  65. 

Gross,  common  in,  660. 

villein  in,  221,  224. 

Guardian  in  chivalry,  196. 
in  copyhold,  226. 
in  socage,  212. 

Guernsey,  island  of,  103. 

H. 

Hftbeas  corpus,  150. 

suspension  of,  151. 

Habendum  of  a  deed,  492. 

Habitations,  property  in,  159. 

Hsereditas  jacens,  454. 

nunquam    ascendit, 
former  maxim  of,  413. 

Hale,  Sir  Matthew,  53. 

Half  blood,  422. 

former  exclusion  of,  in 

England,  422. 
new  rule  as  to,  427. 

Hamlet,  129. 

Hares,  beasts  of  warren,  679. 

Hawkins,  Pleas  of  the  Crown,  53. 

Hay  bote,  262,  293. 
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HeadboTougb,  127. 

Health,  injuries  affecting,  149. 

Hedge  bote,  262,  293. 

Heir,  237,  250. 

apparent,  392. 
a  word  of  limitation,  242. 
entry  of,  432,  515. 
inability  to  be  one,  438. 
liable  to  ancestor*!  debts,  434. 
limitation  to,  403,  404. 
limitation  to,  or  to  heirs  of 

the  body,  339,  428. 
of  the  body,  250— see  En- 
tails. 
presumptive,  392. 
where  he  takes  by  purchase, 
403,  404,  428. 

Hereditament,  meaning  of,  175. 
corporeal,  Uf, 
incorporeal,  i6.,  655. 

Heriots,  220,  226,  635,  636. 

Hermogenes,  63. 

High  constable,  129. 
seas,  119. 

Highways,  667. 

Hobart's  Reports,  52. 

Hobbouse's  Act,  125. 

Holding  over  by  a  tenant,  300 — 
302. 

Homage,  181. 

the^  in  copyhold,  643. 
Honorary  feuds,  184. 

Honor,  (or  seigniory  oyer  several 
manors,)  220. 

Hotchpoty  353. 

House  bote,  262^  293. 

Human  laws,  obligation  of,  39. 

Hundred,   compensation    by    the, 
130,  n. 
division  of  counties  into, 
129. 


I. 


IdiotSy  conveyances  by,  480. 
devise  by,  601,  603. 

Illegal  conditions,  308. 

consideration,  506. 

•     3a 


Illusory  appointments,  557,  n. 

Immediate  descent,  421 ,  444. 

Immemorial  usage,  46,  693. 

Impartible,  things  which  are,  355. 

Impeachment  of  waste,  263. 

Imperial  constitutions,  64. 

Implied  condition,  303. 

covenants,  498,  n. 
trusts,  378. 
uses,  365. 
warranty,  495. 

Impossible  condition,  308. 
Imprisonment,  illegal,  149. 
Improper  feuds,  1 85. 
In  alieno  solo,  profit,  692. 
Incident,  320,  n. 
Incidents  to  reversions,  320. 

luclosure  Acts,  663, 664,  664,  n. 
commissioners,  665. 
of  common,  663. 

Incorporeal  hereditaments,  1 75,665 

-703 

appendant  or  ap* 
purtenant,  or  in 
gross,  688. 

are  tenements,  689. 

extinction  of,  700. 

how  conveyed,  691. 

Indenture,  488. 

Indentures  of  a  fine,  570. 

India,  112. 

Acts  relating  to,  1 1 7. 
destitute  natives  of,  in  this 
country,  116,  n. 

Indian  bishops,  114. 

Induction  to  a  benefice,  515. 

Infants,  conveyances  by  and  to, 
481. 
devise  by,  601,  602. 

Inheritable  blood,  440. 

Inheritance,  canons  of,  394— -427. 
collateral,  420. 
copyhold  of,  633. 
estates  of,  237. 
origin  of,  166. 

Injunction,  83. 
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Injury,  civil,  1 42. 

Initiate,  tenant  by  curtesy,  270. 

Innocent  conveyances,  559. 

Inns  of  Chancery,  17,  19. 
of  Court,  ib. 

In  pais,  matter,  511. 

Inofficious  will,  604,  n. 

In  pari  materili,  statutes,  78. 

Inquisitio  post  mortem,  197. 

Inrolment  of  bargain  and  sale,  543. 

Insane  persons,   conveyances    by 
and  to,  480. 

Instelmentin  dignities,  515. 

Institutes  of  Justinian,  63,  64. 
of  Sir  E.  Coke,  53. 

Interesse  termini,  293,  522,  528. 

Interested* witnesses  to  will,  607. 

Interlineation  of  a  deed,  505. 

Interpretotion  of  statutes,  72. 

Investiture,  antient,  of  land,  514, 
620. 

Ionian  Islands,  Acts  relating  to, 
108,  n. 

Ireland,  94. 

Act  of  Union,  99. 
population  of,  138,  n. 

Islands,  adjacent  to  Great  Britain, 
103. 
rising  of,  in  the  sea  or  a 
river,  457. 

Isle  of  Man,  101. 

Isle  of  Wight,  101. 

Issue,  250. 

dying  without,  words  of,  in 

a  devise,  616. 
of  the  purchaser,  failure  of, 


412. 


J. 


Jersey,  island  of,  103. 

John,  king,  189. 

Joint  tenancy,  344. 

how  dissolved,  349. 

Jointure,  278,  369. 


Judges,  the  depositories  of  the  law, 
48. 

Judgment,  elegit  upon,  257,  316, 
31 7,  n. 
registration  of,  257,  n. 

Judicial   separation,   effect  of  on 
dower,  273. 

Juris,  scintilla,  372,  n. 

Jus  accrescendi,  348. 
ad  rem,  515. 
in  re,  t6. 
fiduciarium,  362. 
precarium,  361 . 

Justinian,  laws  of,  II,  63,  64. 

K. 

King,  grant  by,  625 — 629. 

Ring's  College,  London,  21,  n. 

King's  silver,  569. 

Knighthood,  208. 

Knight  of  the  shire,  132. 
service,  192,  209. 

Knight's  fee,  194. 


L. 


Labour,  how  far  the  right  of 
property  founded  upon,  162, 
163. 

Lancaster,  county  palatine  of,  133. 

Land,  its  legal  signification,  173, 
395,  n. 

devisable  before  the  Con- 
quest, 168,  599. 

holden  of  the  crown,  medi- 
ately  or  immediately,  237. 

origin  of  property  in,  162. 

Registry  Act,  702  et  seq. 

Land  tex,  origin  of,  207. 

Lands  Clauses  Consolidation  Act, 
170,  n. 

Lapsed  devise,  613,614. 

Latent  ambiguity,  508. 

Lathes  in  Kent,  131. 

Law,  canon,  8,  12,  65. 
civil,  63. 
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Law,  common,  10,  41,  47. 
divine,  24. 
feudal,  177. 
freehold  in,  432. 
merchant,  56. 
municipal,  26,  35. 
of  nations,  25. 
of  nature,  22. 
of  revelation,  24. 
Roman,  63. 
statute,  69. 
study  of  the,  1 — 21. 
unwritten,  41,  69. 
written,  69,81. 

Lawful  conveyances,  559,  n. 

Laws  in  general,  22,  40. 
of  England,  41,  81. 
of  Justinian,  63,  64. 

Leading  uses  of  fine  or  recovery, 
574,  582. 

Leap  year,  288. 

Lease,  289,293,521. 

and  release,  539,  544. 

by  deed,  293. 

by  husband,  294,  n. 

by  tenant  by  the  curtesy, 

272. 
by  tenant  in  dower,  285. 
by  tenant  for  life,  258. 
by  tenant  in  tail,  ib. 
college,  478. 
ecclesiastical,  ib. 
in  futuro,  522. 
in  writing,  293. 
long,  291. 

operative  words  in,  523. 
practice    as   to   preparing, 
491,  n. 

Leasing  powers,  556. 

Lectures,  law,  20. 

Legal  and  equitable  estates,  235, 
314. 
education,  20. 
estate,  314,376. 

transfer  of,  by  order 
of  Court  of  Chan- 
cery, 380. 
memory,  58,  694. 

Legatine  constitutions,  66. 

Leges  scripts,  69. 

Legislative  and  executive  powers, 
32. 


Le  grand  coustumier,  46,  n.,  103. 

Letter  of  statute,  no  rule  for  con- 
struction, 74. 

Letters-patent,  625. 

Levant  and  couchant,  661,  688. 

Levinz*8  Reports,  52. 

Levying  money  without  consent  of 
parliament,  170. 

Lex  mercatoria,  56. 

non  Bcripta,  41 — 69. 
scripta,  69 — 81. 

Liber  judicialis  of  Alfred,  43. 

Liberi  socmanni,  211. 

Liberties  and  franchises,  670. 

Liberty,  personal,  149. 

Liberum  maritagium,  251. 

tenementum,  235. 

Licence  of  alienation,  208. 

in  mortmain, 
460. 
revocable,  235. 

Licentia  concordandi,  568. 

Life,  143,  147. 

estates  for,  260. 

forfeiture  of,  for  crime,  147. 
Light,  164,  669. 

Lights,  abandonment  of,  701. 

Limbs,  defence  of,  144. 

Limitation  as  to  prescription,  697. 
conditional,  305. 
to  uses,  364,  537,  558. 

Lineal  ancestors  admitted  to  de- 
scent, 414. 
warranty,  496. 

Littleton's  tenures,  53. 

Livery  in  deed,  517. 

in  law,  t6.,  518. 

lying  in,  520. 

of  seisin,   181,   194,  236, 

287,  368,  514. 
or  ousterlemain,  196. 

Local  Inclosure  Acts,  663. 
and  personal  Acts,  71. 
customs,  54,  55. 
taxes,  123. 

London,  customs  of,  56. 
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Lord  and  vassal,  179. 
feudal,  ib. 

Lordships,  220. 

Lord  Worsley's  Act,  664. 

Lunar  month,  289. 

Lunatics,  conveyances  hy  and  to, 
480. 

Lying  in  grant  or  in  livery,  520^ 
691. 

Lyndewoode's  Provinciale,  ii6,  n. 

M. 

Madmen — see  Lunatics. 

Madras,  bishop  of,  115. 

Magna  CbarU,  69,  189,  201,  206. 

Mala  in  se,  39. 

Male  preferred   to  female  in  de- 
scents, 405,  415. 

Man,  bishop  of,  120. 
islana  of,  101. 

Manchester,  bishop  of,  120,  n. 

Manors,  219,  225. 

Manumission  of  villeins,  222. 

Marcheta,  216. 

Maritagium,  198,212. 

Mark,  signing  deed  by  a,  501. 

Market,  fair  and  ferry,  671. 
towns,  128. 

Marriage  in  chivalry,  198. 
in  socage,  212. 
settlement,  337. 

Married   women— tee  Feme  Co- 
vert. 

Mayhem,  144. 

Medical  jurisprudence,  8. 

Memoty,  time  of  legal,  58,  694. 

Menaces — see  Threats. 

Mercen-lage,  43. 

Merchant,  law,  56. 

statute,  314. 

Merchants,  custom  of,  56. 

Mercheta,  216. 

Meiger,  322,  382. 

of  a  simple  contract  in  a 
deed,  488. 


Merton,  statute  of,  662. 

Mesne  (or  middle)  lords,  191. 

Middlesex,  registration  of  convey- 
ances in,  621. 

Military  courts,  67. 
feuds,  193, 
tenures,  i6.,  209. 

Minas,  duress  per,  145. 

Mirrour,The,52. 

Miscarriage,  procuring,  143. 

Misuser,  forfeiture  for,  701. 

Mitter  le  droit,  529. 
Testate,  t6. 

Mixed  government,  32,  33. 

Modus  levandi  fines  (18  Edw.  I.) 
568. 

Monarchy,  32. 

Monk,  146. 

Monmouth,  county  of,  87. 

Monster,  cannot  be  heir,  440. 

Month,  calendar,  289. 
lunar,  ib. 

Mortgagee  out  of  possession,  312. 

Mortgage,  310. 

equitable,  310,  n. 

Mortmain,  362,  459. 

relaxation  of,  465. 

Mortuo  vadio,  estate  in,  310. 

Mother  churches,  121. 

Moveables,  property  in,  159. 

right  of  disposing  by 
will,  168. 

Mulier  puisn^,  441. 

Municipal  corporations,  128. 
law,  26, 35. 

Mutual  conveyances,  525. 

N. 

Nations,  law  of,  25. 

Nativi,  222. 

Natural  affection,  consideration  of, 
541. 
liberty,  149. 
life,  147,  262. 
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Naturalization,  138,  443. 
Nature,  law  o(  22. 

Nayigable  riven,  679. 

Ne  exeat  regno,  writ  of,  152. 

Negro  slavery,  110. 

Nemo  eat  hseres  viventis,  392. 

Neife,  223. 

Nephew  preferred  to  uncle  in  de- 
scent, 411. 

New  Brunswick,  acts  relating  to, 
108,  n. 

Newfoundland,    acts   relating   to, 
ib. 

New  South  Wales,  acts  relating  to, 
ib. 

New  Zealand,  acts  relating  to,  ib. 

Non-claim,  bar  by,  574. 

Non  compos — see  Lunatics. 

feoffment  by  one,  489. 

Non  obstante  clause,  465. 

Non- user,  forfeiture  for,  701. 

Norman  Conquest,  390. 

jurisprudence,  45,  46. 

Normandy,  one  of  the  sources  of 
our  common  law,  t6. 

Norfolk   Island,  acts  relating  to, 
108,  u. 

Note  of  a  fine,  569. 

Notice  to  pay  off*  mortgage,  311,  n. 
quit,  297,  298. 

Nova  statuta,  69,  n. 

Novels  in  the  civil  law,  63. 

O. 

Oath  of  fealty,  181. 

Obligation  of  human  laws,  39. 

Occupancy,    colonies    gained    by, 
title  by,  163, 453,  691. 

Operation  of  statute,  73. 

Origin  of  common  law,  45. 
of  equity,  82. 
of  property,  160. 

Original  deed,  489. 


Ostium  ecclesis?,  dower  ad,  276, 
283. 

Ousterlemain,  196. 

Outstanding  terms,  384. 

P. 

Pais,  conveyances  in,  511. 
matter  in,  ib. 

Palatine  counties,  133. 

Palmer,  Sir  Geoffrey,  337. 

Pandects,  11,  n.,  64. 

Papirius,  63. 

Paramount,  lord,  191. 

Paravail,  tenant,  191. 

Parceners,  351. 

Pares  curtis,  270. 

Parish,  120. 

origin  of,  122. 
meeting,  124,  n. 
offices,  ib. 

Park,  678. 

Particular  customs,  54. 
estate,  319. 

tenant,    alienation    by, 
468. 

Parties  to  a  deed,  491. 
to  a  fine,  572. 

Partition,  deed  of,  526. 

of  coparcenary,  354. 
of  joint  tenancy,  349. 
of  tenancy  in  common, 
359. 

Partnerships,  managed  by  equity 
courts,  83. 

Partridge,  a  fowl  of  warren,  679. 

Passive  trusts,  376. 

Pasture,  common  of,  658. 

Patent  ambiguity,  508. 
letters,  625. 
rolls,  626. 

Paternal  line  preferred  to  maternal* 
in  descent,  415, 417. 

Pecuniary  consideration  of  bargain 
and  sale,  542. 

only  matter  of  form, 
514. 
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Peers  for  Scotland,  90, 
Irelandi  100. 

Penal  servitude,  153,  n. 
statutes,  71. 

Pensions,  656,  657,  n. 

Per  capita,  410. 

PermiKsive  waste,  263, 293,  n.,  2P6, 
299. 

Per  my  et  per  tout,  346. 

Perpetuity,  doctriue  of,  475^  n.,  560, 
562. 

Personal  acts  of  parliament,  71. 
annuity,  305. 
bequest,  599. 
chattels,  287. 
estate,  172,  n.,  281. 
liberty,  right  of,  143. 
rights,  140,  142. 
security,  right  of,  1 43. 
things,  172. 

Per  stirpes,  409. 

Petition  of  right,  150,  171. 

Petit  serjeanty,  215. 

Pheasant,  a  fowl  of  warren,  679. 

Pickage,  672. 

Piscary,  common  of,  661. 

Playgrounds,  public,  465. 

Pledge,  estates  in,  303,  310. 

Plenum  dominium,  514. 

Ploughbote,  262,  293. 

Ploughland,  193. 

Plowden's  Reports,  52. 

Poll,  deed,  489. 

Poor  rate,  123. 

laws,  ib„  145. 

Population  of  Great   Britain   and 
Ireland,  138,  n. 

Portland,  isle  of,  101. 

Possessio  fratris,  424. 

Possession,  estates  in,  318. 
naked,  319. 
of  premises  held  over, 

301. 
right  of,  158. 

Possessions,  colonial,  103. 


Possibility,  234,  333. 

common,  333. 

double,  ib. 

of  reverter,  248,  320,  n. 

remote,  333. 

upon  a  possibility,  ib. 

Post  fine,  569. 

Posthumous  child,  144, 336. 
descent,  445. 

Potentia  propinqua,  333. 
remota,  ib. 

Power  (mere)  not  an  estate,  234. 
to  appoint  lands,  where  ex- 
ecuted by  devise  of  them, 
557,  n. 

Powers,  234,  555. 

of  revocation  and  new  ap- 
pointment, 555. 

Poynings*  Laws,  96. 

Practice  among  conveyancers,  as  to 
preparation  of  deeds,  491,  n. 

Praecipe  in  a  recovery,  576. 
in  a  fine,  568. 
tenant  to  the,  578. 

Praemunire,  153. 

Prstor,  63. 

fidei  commissaritts,  362. 

Precedent  condition,  309. 

Premises  of  a  deed,  491. 

Prescription  at  common  law,  693. 
by  statute,  697. 
in  a  que  estate,  696. 

Presentment  by  the  homage,  652. 

Presidencies,  Indian,  114. 

Presumptive  heir,  392. 

Primaria  ecclesia,  122. 

Primary  or  derivative  conveyai^ces, 
526. 

Primer  fine,  568. 

seisin,  197,203. 

Primogeniture,  406. 

Prince  of  Wales,  86. 

Private  acts  of  parliament,  70, 622, 
625. 
interest  how  far  sacrificed 
to  public,  170. 


INDEX. 


729 


Private  relations,  rights  in,  140. 
rivers,  679. 
ways,  667. 

Privies  to  a  fine,  572. 

Privileged  villenage,  192^  228. 

Privity  of  estate,  528. 

Privy  purse,  629. 
seal,  626. 

Proclamations,  fine  with,  570,  573. 

Production  of  cestuis  que  vies,  342. 

Profession,  monkish,  146. 

Profits  in  alieno  solo,  692. 

Prohibition  to  leave  the  realm,  152. 

Promulgation  of  laws,  28. 

Proper  feuds,  1 85. 

Property,  origin  of,  156 — 164. 
personal,  172. 
real,  ib, 

righU  of,  140, 142. 
violation  of,   for   public 
benefit,  170. 

Protector  of  the  settlement,  257, 
584,  586. 

Prothonotaries,  5 1 . 

Province  of  an  archbishop,  119. 

Provincial  constitutions,  66. 

Proviso  for  re-entry,  524. 

Public  act  of  parliament,  70. 

good,  sacrifice  of  private  in- 
terests to,  1 70. 
rights,  140,  142. 
rivers,  679. 
ways,  667. 

Publication  of  will,  604. 

Punishment,  capital,  147. 

Pur  autre  vie,  tenant,  260, 453, 681 . 

Purchase,  title  by,  339,  388,  389. 

Purchaser,  blood  of  the,  396. 

by  his  own  conveyance, 

403,  404,  550. 
descent  from  the,  394. 
meaning  of  term,  389, 

394. 
quasi,   428,   429,   433, 

439. 

Pure  villenage,  1 92. 
Purlieus,  676. 


Q. 


Qualified  fees,  244. 

Quarantine,  the  widow's,  277. 

Quasi  entail,  455. 

purchaser,  428,   429,    433, 
439. 

Quebec,  acts  relating  to,  108,  n. 

Queen,  description  of,  in  her  claim 
of  the  allegiance  of  India,  116. 

Queen's  land.  Act  relating  to,  108, 
n. 

Que  estate,  prescribing  in,  696. 

Quia  emptores,  statute  of,  204,  n. 
232,  239,  277,  310,  316,  474, 
685. 

Quick  with  child,  143. 

Quiet  enjoyment,  498. 

Quit  rents,  635. 


R. 


Rabbits,  beasts  of  warren,  679. 

Rack  rents,  685. 

Rapes,  divisions  of,  in  Sussex,  131. 

Rasure  in  a  deed,  505. 

Rate,  county,  133. 

Readers  of  the  Inns  of  Court,  20. 

Reading  of  deeds,  500. 

Real  chattels,  172,  n.,  286,  287. 
esUte,  287. 
property,  law  of, 

new  Act  respecting 
(8  &  9  Vict.  c. 
106),  322,  338, 
482,  486,  491, 
495,  517,  519, 
522,    525,     526. 

repealed  Act  to  sim« 
plify  (7  &  8  Vict 
c.  76)  . .  316,  n. 

statutes  to  abridge 
language  of  deeds 
(8  &  9  Vict.  c. 
119,124)..491,n. 

to  facilitate  proof  of 
title  to,  and  con- 
veyance of,  702. 
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Real  property,  to  obtain  a  declara- 
tion of  title  to, 
705. 
tbingB,  172,286. 

Realm,  prohibition  to  leave  the,  152. 

Realty,  172. 

Reasonable  fine,  in  copyholds,  227. 

Receiver  under  a  mortgage,  313,  n. 

Recitals  in  a  deed,  492. 

Recognizance,  in  nature  of  statute 
staple,  315. 

Record,  48. 

conveyances  by,  512,  622. 
estoppel  by,  488,  n. 
office,  public,  47,  n. 

Recoveree,  577. 

Reooveror,  ib. 

Recovery,  common,  253, 462, 576. 
abolished,  256,  567. 
former  force  of  a,  580, 
581 — see  Fin  a. 

Recreation  grounds,  467,  n. 

Reddendum  of  a  deed,  493. 

Redeem,  bill  to,  312.      - 

Redemption,  equity  of,  311. 

Reditus  aibi,  685. 

capttales,  ib, 
nigri,  ib. 
quieti,  ib. 
siccus,  683. 

Re-entry  for  breach   of  condition 
or  covenant,  305,  524. 

Reeves's  History  of  the  English  law, 
52,  n. 

Regardant,  villeins,  221. 

Regiam  majestatem,  88,  n. 

Registration  of  conveyances,  621. 
of  title,  702. 

Regno,  ne  exeat,  152. 

Release,  effectual  as  a  lease  and  re- 
lease, 547. 

extinction  of  incorporeal 
hereditaments  by,  700. 

in  the  sense  of  discharge 
or  renunciation,  507, 
527,  n.,  670,  n. 

of  lands,  527. 

Relief,  feudal,  182. 


Relief,  in  copyhold,  227. 

in  knight  service,  202. 
in  socage,  213. 

Religious  houses,  362. 
Remainder,  318. 

cannot  be  limited  on 
fee  simple,  326. 

contingent,  330,  339. 

cross,  358. 

definition  of,  324. 

displacement  o(  330. 

estate  in,  318. 

executed,  330. 

executory,  ib. 

freehold,  ib. 

how  it  differs  from  a 
reversion,  326. 

rules  for  the  creation 
of  a,  328. 

vested,  330. 

when  curtesy  and  dow- 
er may  be  claimed  io, 
33. 

Remedial  part  of  law,  36,  37. 

statutes,  71. 
Rent,  681. 

apportionment  of,  687. 

charge,  683,  683,  n. 

chief;  684. 

double,  300. 

fee  farm,  685. 

incident  to  reversion,  321. 

of  assize,  635,  684. 

origin  of,  185. 

quit,  635,  684. 

rack,  685. 

seek,  683,  684. 

service,  682. 

when  and  where  due,  686. 

Repeal  of  acts  not  in  force,  69,  n. 
statutes,  generally,    69, 
79. 

Reports,  law,  50,  51,  n. 

Representation  in  descents,  409. 

Representative  assembly,  105. 

Republication  of  will,  606. 

Repugnant  clauses  in  a  deed,  509. 
condition,  308. 

Reputation,  security  of,  149. 

Requisites  of  deed,  489. 

Rere^fiefs,  185. 

Reservation  of  rent,  692. 
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Residuary  devise,  615. 

RespoDsa  prudentum,  63. 

Restraining  and  enlarging  statutes^ 
72. 

Restraints  of  alienation,  475. 

Resulting  trust,  378. 

use,  365,  549. 

Revealed  law,  35. 

Reversion,  319. 

definition  of,  ib. 
displacement  of,  322. 
estate  in,  318. 
freehold,  321. 
grantee  of,   bis  rights, 

307. 
how  it   difTers  from   a 

remainder,  326. 
incidents  to,  320. 

Reverter,  possibility  of,  320,  n. 

Revision  of  statute  law,  Act  for, 
69,  n. 

Revival  of  Act,  80,81. 

of  will,  606,  D.,  609. 

Revocation  of  a  will,  604,  608. 
of  uses,  555. 

Ridings,  131. 

Right  close,  writ  of,  229. 
of  common,  658. 
of  entry,  307,  319,  338. 
of  way,  667. 
of  possession,  158,  319. 

Rights,  30, 140. 

in  private  relations,   140, 

142. 
of  property,  140. 
personal,  140,  142. 
public,  142. 

Rivers,  679. 

Ripon,  bishop  of,  120,  n. 

RoUe's  Abridgment,  53. 

Roman  law,  63. 

Root  of  descent,  399,  401. 

Royal  grants,  625—629. 

Rule  in  Shelley's  case,  339. 

Running  with  the  land,  covenants, 
498, 523. 

Rural  deanery,  120. 


S. 

St.  German's  "Doctor  and  Stu- 
dent," 53. 

St.  Helena,  114. 

Sale  by  mortgagee,  313. 

of  property,  origin  of,  165. 
of  real  property,  practice  on, 
491,  n. 

Sanction  of  laws,  36,  38. 

Sans  nombre,  common,  661. 

Sark,  island  of,  103. 

Satisfied  terms,  385. 

Saunders's  Reports,  52. 

Savouring  of  the  realty,  287. 

Saxon  laws,  41,  43, 45. 

Scintilla  juris,  372,  n. 

Scire  facias  at  suit  of  crown,  629. 

Scotland,  88. 

law  of,  how  ascertained, 

92,  n. 
Act  of  Union,  89. 
population  of,  138,  n. 

Scutage,  206. 

Sea,  high,  119. 

dereliction   or  encroachment 

of,  457. 
shore,  119. 

Seal,  great,  627. 
privy,  626. 

Sealing  of  deeds,  500. 

Seals,  antiquity  of,  ib. 

Seek,  rent,  683,  684. 

conveyances,  526. 

Secondary  use,  554. 

Secretary  of  SUte  for  India,  116. 

See,  bishop's,  128. 

Seigniory,  240. 

Seisin,  287,  401. 

livery  of,  181,  194. 
primer,  197,203,  214. 
m  law,  271. 

Seistna   facit  stipitem,  399,  402, 
690. 

Select  vestry,  126,  n. 

Self-defence,  147. 
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Senatus  consulta,  70. 
decreta,  i6. 

Sepoy  revolt,  115. 

Serjeant-at-law,  17,  19. 

Seijeanty,  grand,  205. 
petit,  215. 

Service,  185. 

de  chivaler,  193. 
heriot,  636. 

in  antient  demesne,  228. 
in  socage,  210. 
knight,  192,  193. 
villein,  221. 

Servitium  militare,  193. 

Session,  great^  courts  of,  in  Wales, 
86. 

Settled  Estates  Act,  257, 256,  263, 
272,  279,  285,  484,  640,  n. 

Settlement,  258,  n. 

Act  of,  (as  to  crown,) 

118. 
family,  256,  337,  582, 

585. 
protector  of  the,  257, 

586. 
strict,  337. 
Sevtral  fishery,  680,  n. 

Severalty,  estates  in,  343. 
Severance  of  jointure,  349. 
Shack,  common  of,  660. 
Shelley's  case,  rule  in,  339,  382. 
Sheppard's  Touchstone,  53. 

Sheriff,  131. 

in  Wales,  87,  n. 

Shifting  use,  554. 

Shire,  131. 

Sierra  Leone,  108,  n. 

Signet,  privy,  626. 

Signing  of  deeds,  500,  502. 
of  wills,  606. 

Sign  manual,  626. 

Slave  trade,  110. 

Socage,  193. 

free,  209. 

meaning  of  the  term ,  2 1 0,n. 

villein,  192. 

Social  contract,  30. 


Society,  origin  of  civil,  29. 

Sodor  and  Man,  bishop  of,  120,  n. 

Sokemans,  211,  230. 

Sole  corporations,  362. 

Sovereign,  grant  by,  625. 

Special  occupant,  456. 
pleader,  21. 
tail,  249. 
trusts,  375. 

Specialty  debts,  434. 

Specific  performance,  83. 

Spiritual  tenure,  231. 

Springing  use,  553. 

Stallage,  672. 

Stamp  Acts,  490,  n. 

Stamps  on  deeds,  490. 

Staple  commodities,  315. 
mayor  of  the,  315. 
statute,  314. 

Statute,  69—81. 

de  donis,  247,  249. 
de  mercatoribus,  316. 
de  religious,  461.      * 
for  transferring  uses  into 

possession,  370. 
law,  revision  of,  Act  for,i., 

69,  n. 
merchant,  303,  314. 
of  useii,  370. 
of  local  and  personal,  71. 
private  and  public,  70. 
quia  emptores,  204,n.,  232, 

239,277,310,474,685. 
repealed,  as  to  transfer  of 

real  property,  322,  n. 
staple,  303,  314. 
when  it  begins  to  operate, 

73. 

SUtutes  relating  to  India,  117,  n. 

Staundforde  on  criminal  law,  53. 

Stint,  common  without,  661. 

Stipendiary  estates,  178. 

Stirpes,  succession  per,  409. 

Stocks  of  descent,  male  and  female, 
415. 

Streams,  669. 

Strict  settlement,  337. 
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Studentships  of  law,  21,  n. 

Study  of  the  law,  1—21. 

Sturges  Bourne's  Act,  124, 

Stultifying  oneself  by  pleading  lu* 
nacy,  480. 

Subinfeudation,    178,    191,    239, 
456. 

Subscription  of  witnesses  to  a  deed, 

503. 

to  a  will, 

606. 

Subsequent  condition,  304,  306. 

Subsisting  terms,  386. 

Successors,  460. 

Sufferance,  estate  at,  299. 

Suffragan  bishops,  119. 

Suit  and  service,  185. 

Superstitious  uses,  466. 

Supreme  power  in  a  state,  30. 

Sur  concessit,  fine,  571. 

Sur  don,  grant  et  render^  fine,  571 . 

Surrender,  531. 

by  operation  of  law,  532. 
must  be  bv  deed,  532. 
of  copyhold,  642. 
of  term  outstanding,  384. 
of  renewable  leases,  532, 

533. 
to  the  use  of  will,  647. 

Survivorship,  347, 356. 

Suspension  of  Habeas  Corpus  Act, 
151. 

Syngrapha,  489. 

T. 

Tail— see  Entails. 

Tasmania,  acU  relating  to,  108,  n. 

Taxes  not  to  be  imposed  except  by 
parliament,  170. 

Tenant,  at  sufferance,  299. 
at  will,  295. 

by  copy  of  court  roll,  224. 
by  elegit,  316. 
by  the  curtesy,  269. 
copyhold,  224. 


Tenant,  for  life,  262. 

lessees  of,  265. 
for  years,  291. 
from  year  to  year,  297. 
holding     over,     remedies 

against,  300. 
in  antient  demesne,  228. 
in  common,  355. 
in  dower,  272. 
in  fee,  238. 
in  frankalmoign,  231. 
in  tail,  247— see  Entails. 
joint,  344. 

pur  autre  vie,  260,  453. 
Hght,  230,  n. 
to  the  praecipe,  578. 

Tenements,  incorporeal,  175,655 — 
703. 
meaning  of  the  word, 
174, 190. 

Tenendum  of  a  deed,  492. 

Tenure,  by  cornage,  205. 

by  divine  service,  232. 
copyhold,  219,  631. 
customary,  228. 
different  kinflsof,l91, 193. 
in  burgage,  215. 
in  capite,  190,  209. 
in  chivalry,  193. 
in  frankalmoign,  231. 
in   grand  seijeanty,  205, 

215. 
in  petit  seijeanty,  215. 
perfect  and  imperfect,  252, 

262,  302. 
socage,  192,  209. 
villein,  192. 

Tenures,  of,  177. 
Term  of  years,  291,292. 
Termor,  291. 

Terms  in  trust  to  attend  the  inhe- 
ritance,  384. 

Testament,  167,596— see  Devises. 

Testator,  capacity  to  be,  602. 

Thanet,  isle  of,  101. 

Thellusson's  Will  case,  563,  n. 

Theodosian  code,  64. 

Things  real,  172. 
personal,  ib. 
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Threats,  145. 

Tide  flowing  on  bed  of  ri?er»  680. 

Time,  computation  of,  288. 

Tithes,  121. 

Tilhing,  127. 

Title,  abstract  of,  491,  n.,  499,  n. 
Act  to  facilitate  proof  of,  702. 
by  act  of  law,  388,  390. 
by  act  of  party,  389. 
by  descent,  391 — 436. 
by  escheat,  429. 
by  purchase,  339,  389,429, 

552. 
for  last  sixty  years,  when  to 

be  shown,  491,  n. 
in  genera],  387. 
of  nobility,  408,  427. 
to  corporeal   hereditaments, 

387. 
to  crown — see  King. 

Title  to  incorporeal  hereditaments, 
691. 

Tolls,  671. 

Tortious  operation  of  a  feoffinent, 
518. 

Torture,  148. 

Town,  definition  of,  128. 

Towns,  number  of,  129. 
corporate,  128. 

Training  to  arms,  154. 

Transfer  of  Land  Act,  702. 

of  property,  origin  of,  165. 
Act   to   sim- 
plify, 322. 

Transportation,  153. 

Treason,  corruption  of  blood  in,  451 . 
forfeiture   in,    204,  363, 
381,  446. 

Tribonian,  64. 

Trinoda  necessitas,  232. 

Trithing,  131. 

Trust,  cestui  que,  377. 
estate,  376. 
how  created,  ib. 
meaning  of  the  word,  378. 
of  personal  chattels,  377. 

Trustee  Act,  (1850).  .380,  451. 
attainder  of,  381. 


Trustee,  oapacity  to  be,  366. 

conviction  of,  381. 

dying  intestate  and  with- 
out heir,  380. 

his  estate  in  tiie  land,  361, 
379. 

Trustees,  late  statutable  provisions 
with  respect  to,  380,  381,  n. 

Trusts,  375. 

active,  374. 

cognizable   in  equity,    83, 
375. 

curtesy  in,  380,  382. 

declaration  of,  378. 

dower  in,  380,  382. 

escheat  of,  381. 

executory,  378. 

forfeiture  of,  381. 

how  they  may  be  limited, 
383. 

how  they  may  be  created  or 
assigned,  ib, 

implied,  378. 

in  equity,  377. 

passive,  376, 

resulting,  378. 

special,  375. 

to  attend  inheritance,  384. 

to  support   contingent  re- 
mainders, 337. 

Turbary,  common  of,  661. 
Twelve  Tables  of  the  Decemviri, 


63. 


U. 


Uncertain  services,  192. 

Uncle  and  nephew,  former  question 
between,  in  descento,  411. 

Uninhabited  country,   colonizing, 
104. 

Union  of  Ireland,  99. 
of  Scotland,  89. 

Unityoftitle,  345,  356. 

University  of  Cambridge  and  Ox- 
ford, 9,  17,  21,  479,  n. 

University  College,  London,  21,  n. 
Usages  of  trade,  56. 
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Use,  cestui  que,  364,  367. 
seisin  to  a,  365,371. 
upon  a  use,  373. 

Uses  and  trusts,  360. 
charitable,  466. 
contingent,  368. 
conveyances  under  statute  of, 

537—564. 
covenant  to  stand  seised  to, 

365. 
curtesy  in,  367. 
dower  in,  ib. 
executory,  553,  554. 
feofiee  to,  364. 
history  and  origin  of,  360. 
implied,  365. 
in  esse,  368. 
in  futuro,  ib. 
in  possibility,  ib. 
manner  of  creating,  364. 
nature  of,  367. 
properties  of,  368. 
reduplication  of,  376. 
repugnant,  374. 
resulting,  365. 
secondary,  554. 
shifting,  ib. 
springing,  553. 
statute  of,  370. 
superstitious,  466. 
what  is,  capable  of  being  held 

to,  364. 

what  may  be  conveyed  by,  ib. 
what  the    statute    executes, 

370. 
who  capable  of  holding  to, 

366. 

Usque  filum  aquse,  668. 
Usucapio,  692,  n. 
Usus  fructus,  361. 
Uterinus,  frater,  426. 

V. 

Vacarius,  Roger,  12. 

Vadium  mortuum,  310. 
vivum,  ib. 

Value  of  marriage,  199,  212. 

Valuable  consideration,  505. 

Valuers,  inclosure,  C66. 


Vancouver's  island,  108,  n. 

Van  Diemen's  land,  acts  relating 
to^  108,  n. 

Vassal,  179. 

Vaughan's  Reports,  52. 

Ventre  sa  mdre,  children  iir,  143. 

Vested  remainder,  330. 

Vestry,  124. 

clerk,  126,  n. 

Vetera  statuta,  69,  n. 

Vicecomes,  130. 

Vicinage,  common  because  of,  661. 

Victoria,  acts  relating  to  colony  of, 
108,  n. 

Vill,  129. 

Villanum  socagium,  229. 

Villein,  220. 

in  gross,  221. 
regardant,  ib. 
services,  193. 
socage,  193,  228. 

Villenage,  192. 

privileged,  193. 
pure,  ib. 

Vindicatory  sanction  of  laws,  38. 

Viner*s  Abridgment,  53. 

Vivo  vadio,  estate  in,  310. 

Void  and  voidable^  480. 

Voluntary  conveyance,  506. 

waste,  263,  295,  299. 

Volunteers,  155,  n. 

Voting  at  vestries^  125. 

Vouchee,  common,  577. 

Voucher  in  recoveries,  577. 

W. 

Waiver  of  condition,  309. 

Wales,  85. 

members  for,  88. 
Prince  of,  86. 

Wapentakes,  129. 

Wardholding,  208,  n. 

Wards  ond  liveries,  court  of,  197. 
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Wardship  in  chivalry,  195. 
in  copyholds,  226. 
in  socage,  211. 

Warrant,  arrest  by,  152, 

Warranty  of  lands,  495. 

Warren,  fowls  of,  679. 
free,  678. 

Waste  of  a  manor,  220,  646,  658. 
grant  of  portion  of,  646. 
incloture  of,  664, 666. 
permissive,  263,  293,  n. 
in  tenant  at  will,  295. 
in  copyholds,  634. 
in  tenant  for  life,  262. 
in  tenant  for  years,  293. 
voluntary,  263. 
without  impeachment  of,  i6. 
year,  day  and,  447,  448. 

Water,  160, 173,  668,  701. 

Watercourse,  668,  701. 

Ways,  right  of,  667. 

West  Indies,  110. 

Westminster,  formerly  a  bishop's 
see,  128,  n. 

West-Saxon  lage,  43. 
White  rents,  685. 
Whole  blood,  422. 
Wight,  Isle  of,  101. 


Will,  esUtet  at,  295. 

of  the  lord,  221,632. 
or  testament,  596— See  De- 
yisB. 

Witnesses  to  a  deed,  504. 

to  a  will,  604,  606,  n. 
607. 

Worthiest  of  blood,  405. 

Writ,  close,  626. 
of  elegit,  316. 
of  ne  exeat  regno,  152. 

Written  conveyances,  516. 
Wrongs,  140. 


Y. 


Year  and  a  day  in  fines,  573. 
day  and  waste,  447,  448. 

forfeiture  of  lands 
for,  447. 
legal  meaning  of,  288. 
to  year,  tenancies  from,  297. 
tenancy  by  the,  t6. 

Year-books,  51. 

Yearly  tenancy,  297. 

Years,  estates  for,  288. 

Yelverton*s  Reports,  52. 

Yorkshire,  registration  of  deeds  in^ 
621. 
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